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THE  SUPREME  OOUBT  OF  THE  STATE  OF  MONTANA, 

DUBING  THX  THIB  OF  THUS!  BKP0BT8. 


Thb  Hon.  Thbo.  Bbantlt,  Chief  Srurtioe. 

Thb  Hon.  Fbank  B.  Bsynoldb, 

Thb  Hon.  Chaeles  H.  Coopeb.       .    ,       .  .     ^     . 

m       TT       ATT  T    XT  >AflBOoiate  Justices. 

The  Hon.  William  L.  Holloway,  [ 

Thb  Hon.  Albeet  J.  Qalen^  J 


SuPBBMB  Court  Commissioners: 
Hon.  Wm.  H.  Poorman,  Chief  Commissioner, 

(Judge  of  the  First  Judicial  District). 
Hon.  a.  C.  Spencer,  Commissioner, 

(Judge  of  the  Thirteenth  Judicial  District)'^ 
Hon.  Joseph  B.  Jaoeson,  Commissioner, 

(Judge  of  the  Second  Judicial  District). 


Asst.  Attorneys  C^eneraL 


Officers  of  thb  Coubv: 

Wellington  D.  Bankin,  Attorney  GteneraL 

Leroy  a.  Foot, 
Gael  G.  Wilson, 
Albert  H.  Angstman, 
Chablbb  p.  Cotter, 

Jambs  T.  Carroll,  Clerk. 

M.  N.  Bacb,  Marshal. 

A.  C.  SoHNBiDBB,  Court  Stenographer. 

(iii) 


[AN,  r 
^'    J 


ATTORNEYS  AND  COUNSELORS  AT  LAW. 

Admitted  from  June  27,  1921,  to  March  20,  1»22. 


Bennett,  Habbt  P.,  Admitted  December  12,  1921. 
Blaib,  Frank  E.,  Admitted  December  12,  1921. 
Calhoun,  Bernard  P.,  Admitted  Marcb  20,  1922. 
CoLViN,  Howard  M.,  Admitted  February  6,  1922. 
Foot,  Eugene  B.,  Admitted  September  19,  1921. 
Freeman,  J.  P.,  Admitted  October  3, 1921. 
Qault,  John  McP.,  Admitted  October  10,  1921. 
IviNB,  Thos.  O.  H.,  Admitted  February  6,  1922. 
Kelly,  Francis  P.,  Admitted  December  12,  1921. 
Netman,  Fanney,  Admitted  December  12,  1921. 
Shepard,  Qeorqb  B.,  Admitted  November  11,  1921. 
TiGHE,  Stephen  B.,  Admitted  December  12,  1921. 
"Wagner,  James  Q.,  Admitted  December  12,  1921. 
"Wallace,  P.  J.,  Admitted  December  27,  1921. 
rWELD^  Ltman  p.,  Admitted  March  20,  1922. 


DIRECTORY 

OF  THB 

JUDICIAL  DIBTBI0T8  OT  THK  STATE  OT  MONTANA 

1922. 


Fqkbt  Jxtdioial  Distbiot. 

County  of  Lewis  and  Clark.    County  Seat,  Helena. 
District  Judges :  Hon.  W.  H.  Poorman ;  Hon.  A.  J.  Horsky. 

OflBcers:  County  Attorney:  Jos.  B.  Wine,  Esq. 

Clerk  of  District  Court :  Will  Whalen. 
Sheriff:  Thomas  H.  Spratt 


Seoond  Jxtdioial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 
District  Judges:  Hon  J.  J.  Lynch;  Hon.  Wm.  E.   Carroll; 
Hon.  Joseph  B.  Jackson. 

Officers :  County  Attorney :  Geo.  Bourquin,  Esq. 
Clerk  of  District  Court :  J.  F.  DriscolL 
Sheriff:  Larry  Duggan. 


Thibd  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 
District  Judge :  Hon.  Gteorge  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda)': 
County  Attorney :  J.  B.  C.  Enight,  Esq. 
Clerk  of  District  Court:  E.  B.  Heagy. 
Sheriff:  C.  L.  Beall. 

(Tii) 


viii  Judicial  Districts  of  the 

OflScers  of  Granite  County  (County  Seat,  Philipsburg)  : 
County  Attorney :  Wingfield  L.  Brown,  Esq. 
Clerk  of  District  Court:  Wm.  B.  Calhoun. 
Sheriff:  Fred.  C.  Burks. 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) : 
County  Attorney :  E.  J.  Cummins,  Esq. 
Clerk  of  District  Court:  B.  Lee  Eelley. 
Sheriff:  J.  E.  Neville. 


FouBTH  Judicial  Dibtbiot. 

Counties  of  Mineral,  MSsaoola,  Bavalli  and  Sandem. 

District  Judges:  Hon.  A.  L.  Duncan;    Hoh.  James  M.  Self; 
Hon.  Theodore  Lentz. 

Officers  of  Mineral  County  (County .Seat,  Superior) : 
County  Attorney:  W.  L.  Hyde,  Esq. 
.  Clerk, of  District  Court:  Harold  B.  Ives. 
Sheriff:  Wm.  La  Combe. 

Officers  of  Missoula  County  ( County  .Seat»  Missoula): 
County  Attorney:  John  L.  Campbell,  Esq. 
Clerk  of  District  Court :  Harry  M.  Bawn. 
Sheriff:  Wm.  H.  Houston. 

Officers  of  Bavalli  County  (County -Seat,  Hamilton)  : 
County  Attorney :  J.  D.  Taylor,  Esq. 
Clerk  of  District  Court:  J.  Q.  Adams. 
Sheriff:  Clarence  E.  Hogue. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) : 
County  Attorney:  Adelbert  A.  Alvord,  Esq. 
Clerk  of  District  Court :  L.  E.  Smith. 
Sheriff :  Joseph  L.  Hartman. 
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Fifth  Judicial  Dibtbiot. 

Comities  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges :  Hon.  Joseph  C.  Smith ;    Hon.  Lyman  Bennett* 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) : 

County  Attorney:  Thos.  B.  Gilbert,  Esq. 

Clerk  of  District  Court :  Wm.  E.  Stephenson. 

Sheriff :  Daniel  F.  Mooney. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) ; 
County  Attorney :  J.  B.  Kelly,  Esq. 
Clerk  of  District  Court :  Jas.  S.  Flaherty. 
Sheriff:  T.L.  Locker. 

« 

Officers  of  Madison  County  (County  Seat,  Virginia  City) : 

County  Attorney :  Edgar  P.  Beid,  Esq. 
Clerk  of  District  Court :  Matt  Carey. 
Sheriff :  Clarenee  W.  Hungerf  ord. 


Sixth  Judicial  Dibtbiot.  » 

Coontiea  of  Park,  Stillwater  and  Sweet  Grass. 

District  Judge :  Hon.  AlbertP.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston)  : 
County  Attorney :  Elbert  F.  Allen,  Eaq. 
Clerk  of  District  Court:  H.  J.  Beese. 
Sheriff:  James  McClarty. 

Officars  of  Stillwater  County  (County  Seat,  Columbus) : 
County  AUomey :  M.  L.  Paroells,  Esq. 
Clerk  of  District  Court :  G.  B.  Iverson. 
Sheriff :  Edward  B.  Fellows. 

Officers  of  Sweet  Grass  County  (Coumty  Seat,  Big  Timber) : 
County  Attorney :  Horace  S.  Davis,  Esq. 
Clerk  of  District  Court :  J.  E.  Bees. 
Sheriff:  G.  B.  Long. 


X  Judicial  Districts  of  thb 

Sevbnth  Judicial  District. 

Counties  of  Dawson,  McCone,  Richland  and  Wibaux. 
District  Judge :  Hon.  Pr^nk  P.  Leiper. 

Officers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney :  F.  S.  P.  Foss,  Esq. 
Clerk  of  District  Court :  Frank  A.  Parrett 
Sheriff:  A.  H.  Helland. 

Officers  of  McCone  County  (County  Seat,  Circle) : 
County  Attorney :  Homer  A.  Hoover,  Esq. 
aerk  of  District  Court :  C.  F.  CampbelL 
Sheriff:  Floyd  Davis. 

Officers  of  Richland  County  (County  Seat,  Sidney) 
County  Attorney :  L.  V.  Ketter,  Esq. 
Clerk  of  District  Court :  Guy  L.  Rood* 
Sheriff :  Fred.  D.  Sullivan. 

Officers  of  Wibaux  County  (County  Seat,  Wibaux)'? 
County  Attorney:  Ehner  W.  Cowee,  Esq. 
Clerk  of  District  Court:  C.  L.  Deringer. 
Sheriff:  A.  Barclay. 


Eiohth  Judicial  District. 

County  of  Cascade. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) : 
County  Attorney:  Howard  G.  Bennet,  Esq. 
Clerk  of  District  Court :  Alex.  Remneas. 
Sheriff:  Bob  Gordon. 
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Ninth  Judicial  Dstbiot. 

Counly  of  Gallatm.    County  Seat,  Bozeman. 

District  Judge :  Hon.  Ben.  B.  Law. 

Officers :  County  Attorney :  E.  F.  Bunker,  Esq. 
Clerk  of  District  Court :  W.  L.  Hays. 
Sheriff:  Chas.  C.  Esgar. 


Tenth  Judicial  Dibtbiot. 

Counties  of  Judith  Basin  and  Fergus. 

District  Judges:  Hon.  Boy  E.  Ayers;  Hon.  Rudolph  Yon  Tobel. 

Officers  of  Fergus  County    (County  Seat,  Lewistown) : 

^  County  Attorney :  E.  J.  Baker,  Esq. 
Clerk  of  District  Court:  Bert  Beplogle. 
Sheriff :  Wm.  B.  Woods,  Jr. 

Officers  of  Judith  Basin  County  (County  Seat,  Stanford) : 
County  Attorney :  John  D.  Mussey,  Esq. 
Clerk  of  District  Court :  F.  Clark  Grady. 
Sheriff:  C.  H.  Eelley. 


Elbvbnth  Judicial  Distbict. 

Counties  of  Flathead  and  Lincoln. 

District  Judge:  Hon.  Chas.  W.  Pomeroy. 

Officers  of  Flathead  County  (County  Seat,  Kalispell) 
County  Attorney :  Dean  E[ing,  Esq. 
Clerk  of  District  Court :  B.  N.  Eaton. 
Sheriff:  W.  R.  Martin. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 
County  Attorney:  W.  H.  Qray,  Esq. 
Clerk  of  District  Court :  Fred.  F.  Qark. 
Sheriff:  Frank  B.  Baney. 


zii  Judicial  Distbiots  of  thb 

TwsLrrH  Judioui/  Distuot. 
County  of  Chouteau. 
District  Judge :  Hon.  John  W.  Tattaa. 

OfScers  of  Chouteau  County  (County  Seat,  Fort  Benton)  t 
County  Attorney :  H.  F.  Miller,  Esq. 
Clerk  of  District  Court :  Gteo.  D«  Patterson. 
Sheriff:  U.  W.  Hammaker. 


THmmBNTH  Judicial  Distbict. 

Counties  of  Carbon,  Big  Horn  and  Yellowstone. 

District  Judges:  Hon.  A.  C.  Spencer;  Hon.  Robt.  C.  Stong. 

OflScers  of  Big  Horn  County  (County  Seat,  Hardin) : 
County  Attorney :  Louis  E.  Haven,  Esq. 
Clerk  of  District  Court :  Oeo.  H.  Miller. 
Sheriff :  John  MacLeod. 

Officers  ef  Carbon  County  (County  Seat,  Bed  Lodge) : 
County  Attorney :  C.  C.  Rowan,  Esq. 
Clerk  of  District  Court:  H.  P.  Sandels. 
Sheriff :  Wm.  Smith. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) ; 
County  Attorney:  E.  E.  Collins,  Esq. 
Clerk  of  District  Court :  Fred  Inabnit. 
Sheriff:  E.  M.  Birely. 


FOUBTEENTH  JUDICIAL  DiBTKlOT. 

Counties  of  Broadwater,  Meagher  and  Wheatland. 

District  Judge :  Hon.  W.  L.  Ford. 

Officers  of  Broadwater  County  (County  Seat»  Townsend) : 

County  Attorney:  John  A.  Matthews,  Esq. 

Clerk  of  District  Court :  Fred  Bubser. 

Sheriff:  Chas.  B.  Doggett. 
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Officers  of  Meagher   Comity    (County   Seat,  White  Sulphur 
Springs) : 

County  Attorney :  C.  L.  Tyman,  Esq. 
Clerk  of  District  Court :  F.  H.  Mayn. 
Sheriff:  Elmer  Butler. 

Officers  of  Wheatland  County  (County  Seat,  Harlowton) : 

County  Attorney:  W.  C.  Husband,  Esq. 
Clerk  of  District  Court :  A.  T.  Anderson. 
Sheriff:  L.  W.  Clark. 


FiFTESBNTH  7x7DIOIAL  DISTRICT. 

Counties  of  Qolden  YaUey,  Musselshell,  Rosebud  and  Treasure. 

District  Judge :  Hon.  Qeo.  A.  Horkan. 

Officers  of  Golden  Valley  County  (County  Seat,  Ryegate) : 
County  Attorney:  C.  W.  Noyes,  Esq. 
Clerk  of  District  Court :  M.  J.  Dourte. 
•Sheriff:  Mrs.  Jesse  Qarfield. 

Officers  of  Musselshell  County  (County  Seat,  Roundup) : 
County  Attorney :  C.  F.  Maris,  Esq. 

Cleik  of  District  Court :  Henry  F.  Whitman. 

Sheriff :  Chris.  H.  Rusch. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) : 

County  Attorney :  I.  S.  Crawford,  Esq. 
Clerk  of  District  Court :  D.  J.  Muri. 
Sheriff:  Cecil  E.  Thompson. 

Officers  of  Treasure  County  ( County  Seat,  Hysham) : 

County  Attorney:  E.  D.  Qerye,  Esq. 
Clerk  of  District  Court:  J.  D.  Clark. 
Sheriff:  T.  J.  CunninghaiiL 


^Appointed  to  ivceeed  Jesse  Gkirfield,  kiUed  in  perfonnanee  of  daty. 
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Judicial  Districts  op  thb 


Sixteenth  Judiciaij  DiSTEicfr. 

Counties    of    Carter,    Ciister,    Fallon,    Oarfield,    Prairie    and 
Powder  River. 

District  Judges :  Hon.  S.  D.  McEinnon ;  Hon.  S.  B.  Pelt 

Officers  of  Carter  County  (County  Seat,  Ekalaka) : 
County  Attorney :  Leon  L.  Wheeler,  Esq. 
Clerk  of  District  Court :  Hallie  B.  CampbelL 
Sheriff:  Geo.  S.  Boggs. 

Officers  of  Custer  County  (County  Seat,  Miles  City) : 

County  Attorney :  B.  B.  Hayes,  Esq. 
Clerk  of  District  Court :  C.  A.  Lindeberg. 
Sheriff:  H.  Famum. 

Officers  of  Fallon  County  (County  Seat,  Baker) : 
County  Attorney :  D.  E.  Young,  Esq. 
Clerk  of  District  Court :  Ralph  Keener. 
Sheriff :  P.  P.  Kelling. 

Officers  of  Garfield  County  ( County  Seat,  Jordan)  : 

County  Attorney:  John  J.  Cavan,  Esq. 
Clerk  of  District  Court:  J.  P.  MacDonald. 
Sheriff:  R.  P.  Myers. 

Officers  of  Powder  River  County  (County  Seat,  Broadus) ; 

County  Attorney:  N.  A.  Burkey,  Esq. 
Clerk  of  District  Court:  H.  R.  Straiton. 
Sheriff:  W.  E.  Sutter. 

Officers  of  Prairie  County  (County  Seat,  Terry)' i 

County  Attorney :  Joseph  C.  Tope,  Esq. 
Clerk  of  District  Court:  S.  A.  Barber. 
Sheriff:  E.  H.  Brooks. 
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Sevjbnticenth  Judioial  Distbiot. 

Counties  of  Phillips  and  Valley. 
District  Judge :  Hon.  Carl  D.  Borton. 

Officers  of  Phillips  County  (County  Seat,  Malta) : 
County  Attorney :  B.  P.  Sandlie,  Esq. 
Clerk  of  District  Court :  C.  M.  Porter. 
Sheriff:  Thos.  S.  Johnson. 

Officers  of  Valley  County  (County  Seat,  Glasgow) : 
County  Attorney :  Lincoln  Working,  Esq. 
Clerk  of  District  Court :  J.  B.  Christopherson. 
Sheriff:  Chas.  HalL 


Eiohtbenth  Judioial  Distbiot. 
Counties  of  Blaine,  Hill  and  Liberty. 
District  Judge:  Hon.  Chas  A.  Bose. 

Officers  of  Blaine  County  (County  Seat,  Chinook) : 
County  Attorney:  D.  L.  Blackstone,  Esq. 
Clerk  of  District  Court:  A.  W.  Ziebarth. 
Sheriff :  Harry  P.  Becker. 

Officers  of  Hill  County  (County  Seat,  Havre) : 
County  Attorney :  Max  P.  Kuhr,  Esq. 
Clerk  of  District  Court:  Geo.  W.  Olass. 
Sheriff :  Henry  P.  Schwartz. 

Officers  of  Liberty  County  (County  Seat,  Chester) : 
County  Attorney:  B.  B.  McCabe,  Esq. 
Clerk  of  District  Court :  George  H.  Gau. 
Sheriff:  John  H.  Morgan. 


NiNlfiTEENTH  JUDICIAL  DiSTBIOT. 

Counties  of  Glacier,  Pondera,  Teton  and  Toole. 
District  Judge:  Hon.  John  J.  Greene. 

Officers  of  Glacier  County  (County  Seat,  Cut  Bank) : 
County  Attorney :  Wiley  J.  Shannon,  Esq. 


xvi  Judicial  Districts  op  the 

Clerk  of  District  Court:  Thos.  B.  Magee. 
Sheriff:  P.  A.  Davis. 

Officers  of  Pondera  County  (County  Seat,  Conrad) : 
County  Attorney :  Wm.  L.  Bullock,  Esq. 
Clerk  of  District  Court:  C.  H.  Shepherd. 
Sheriff:  Frank  Stocke. 

Officers  of  Teton  County  (County  Scat,  Chouteau) : 
County  Attorney:  George  W.  Magee,  Esq. 
Clerk  of  District  Court :  B.  M.  Jaeobaon. 
Sheriff:  I.  S.  Martins. 

Officers  of  Toole  County  (County  Seat,  Shelby) : 
County  Attorney :  J.  S.  McClory,  Esq. 
Clerk  of  District  Court :  M.  P.  Lyons. 
Sheriff:  J.  S.  Alsup. 


Twbntibth  Judicial  Distbiot. 
Counties  of  Daniels,  Boosevelt  and  Sheridan. 
District  Judge:  Hon.  C.  E.  Comer. 
Officers  of  Daniels  County  ( County  Seat,  Scobey ) : 

County  Attorney:  John  S.  Nyquist,  Esq. 

Clerk  of  District  Court:  John  Shippam. 

Sheriff:  D.  J.  Martin. 

Officers  of^Eoosevelt  County  (County  Seat,  Poplar) : 
County  Attorney :  Prank  M.  Catlin,  Esq, 
Clerk  of  District  Court :  Thos.  R.  Forbes. 
Sheriff:  P.  J.  Nacey. 

Officers  of  Sheridan  County  (County  Seat,  Plentywood) : 
County  Attorney:  Arthur  C.  Erickson,  Esq. 
Clerk  of  District  Court :  Carl  B.  Peterson. 
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SUPREME  COURT  RULES. 

For  Bules  of  Supreme  Court  of  the  State  of  Montana,  see 
59  Mont. 


AMENDMENT  OP  RULES. 
Order  of  Court,  Made  on  December  27,  1921 : 

It  is  ordered  that  the  Bules  of  this  court  be  amended  to  read 
as  follows: 

XI. 

ORAL  ARGUMENT. 

Tiine  Allowed  to  Eadi  Party.— Forty  minutes  will  be  al- 
lowed to  appellant  and  thirty  minutes  to  respondent  for 
argument  and  no  more,  without  special  leave  of  court  granted 
before  the  argument  begins. 

ADMISSION  OF  ATTORNEYS. 

A.    UPON  EXAMINATION. 

1.  Examination. — ^Examination  for  admission  to  the  Bar 
will  be  conducted  by  the  State  Board  of  Law  Examiners,  in 
the  senate  chamber  of  the  capitol  at  10  o'clock  A.  M.  on  the 
second  Tuesday  in  July  and  the  first  Tuesday  in  December 
of  each  year. 

As  amended,  the  above  rules  wiU  be  in  full  force  and  effect 
from  and  after  February  10,  1922. 
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AIKEN    m   AL.,   Ebspondents,   v.    CITY   OP   QLBNDIVB, 
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(No.  4,803.) 
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CUies    (Jknd    Taums — Special    Improvement   Districts— Iniunc- 
tion — Resolution  of  Intention — Sufficiency. 

Cities  and  Towna  —  Special  Improyements  —  BesolntioA  of  Intention  — 
Sufficiency. 

1.  A  resolution  of  intention  to  create  a  special  improvement  dis- 
trict, tiie  title  of  which  stated  that  it  was  a  "resolution  of  inten- 
tion," ete,,  the  body  of  which  substantially  contained  the  recitals 
required  by  statute  and  advised  the  taxpayers  of  the  time  and 
place  where  their  objections  to  its  creation  would  be  heard,  was 
sufficient  as  against  the  objection  that  in  it  the  city  eouncil  had 
not  declared  its  intention   to   create  it. 

Judgment   on  Pleadings — ^When   Improper. 

2.  Where  an  issue  of  fact  is  raised  by  the  allegations  of  the 
complaint  by  denials  controverting  them,  a  judgment  on  the  plead- 
ings  is    improper. 
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Cities  and  Towns — Special  Improvements — ^Irregularities  in  Procedure. 

3.  Omission  of  the  city  council,  after  it  had  acquired  jurisdiction 
to  proceed  with  the  creation  of  a  special  improvement^  to  officially- 
designate  a  newspaper  in  the  city  in  which  notices  inviting  pro- 
posals for  constructing  the  special  improvement  contemplated 
should  be  published,  was  an  irregularity  which,  in  the  absence  of 
averment  of  injury  because  thereof,  was  insufficient  to  warrant 
a  decree  enjoining  defendant  city  from  creating  the  district. 

Same — ^Mistake  in  Publishing  Notice — When  Insufficient  to  Invalidate 
Proceedings. 

4.  Under  section  34,  Chapter  89,  Laws  of  1913,  any  error  in 
or  departure  from  the  mode  of  publication  of  any  notice  incident 
to  the  creation  of  a  special  improvement  district  is  insufficient  to 
invalidate  the  proceedings,  when  it  appears  that  the  notice  was 
actually  published  for  the  time  required  by  the  Act. 

'Appeal  from  District  Court,  Dawson  County;  C.  0.  Hur- 
Uy,  Judge. 

Action  by  A.  E.  Aiken  and  others  to  enjoin  the  city  of 
Glendive  and  its  council  from  creating  a  special  improvement 
district.  Judgment  for  plaintifEs^  Defendants  appeaL  Be- 
versed. 

Mr.  N.  M.  Coursolle,  for  Appellants,  submitted  a  brief 
and  argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondents. 

MB.  JUSTICE  COOPER  delivered  the  opinion  of  the 
court 

The  plaintiffs  instituted  this  action  in  the  court  below  to 
enjoin  the  city  authorities  of  the  city  of  Glendive  from 
creating  Special  Improvement  Paving  District  No.  1  under 
Chapter  89  of  the  Laws  of  1913,  as  amended  by  Chapters 
142  and  175  of  the  Laws  of  1915. 

The  points  upon  which  plaintiffs  contend  the  action  of  the 
city  council  is  not  well  founded  are: 

1.  That  in  adopting  Resolution  No.  43A,  the  initial  step 
taken  by  the  city  council,  it  did  not  therein  pronounce  and 
declare  its  intention  to  create  Special  Improvement  District 
No.  1. 

2.  It  did  not,  by  any  resolution,  motion  or  order  whatso- 
-'ver,  authorize,  order  or  direct  the  city  clerk  to  inform  the 
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owners  of   each  lot   embraced  within   its   boundaries   of  its 


€t 


3.  That  while  notice  to  contractors  was  published  in  the 

Yellowstone  Monitor,"  a  newspaper  published  in  the  city 
of  OlendivCy  that  paper  was  not  formally  designated  by  the 
city  council  as  the  official  newspaper  for  the  publication 
thereof. 

The  latter  allegation  of  the  complaint  is  admitted  in  the 
answer.  A  motion  for  judgment  on  the  pleadings  urged  by 
plaintifib  was  sustained  by  the  district  court,  and  judgment 
entered  thereon.    This  appeal  is  from  the  judgment. 

It  is  insisted  by  the  city  that  there  is  an  intention 
[1]  expressed  in  the  resolution  that  the  city  council  will 
thereafter  create  Special  Improvement  Paving  District  No.  1. 
By  reference  to  the  title  of  the  resolution,  the  intension  to 
create  the  district  is  plain.  The  initial  words  of  the  title 
are:  *'A  Resolution  of  Intention  to  Create  a  Special  Im- 
provement Paving  District,"  etc.  It  also  designates  the 
number  of  the  proposed  improvement  paving  district,  de- 
scribes its  boundaries,  gives  the  character  of  the  improve- 
ments to  be  made,  the  approximate  cost,  the  method  of 
assessment  and  payment  of  the  cost,  and  the  time  and  place 
when  the  council  will  hear  objections  to  its  final  passage. 
In  the  body  of  the  resolution  are  recitals  to  the  effect  that 
it  is  deemed  to  the  best  public  interest,  convenience  and 
necessity  that  Special  Improvement  Paving  District  No.  1 
should  be  created,  followed  by  an  enumeration  of  the  steps 
the  council  will  follow.  July  7,  1920,  at  8  P.  M.,  at  the  city 
hall  is  fixed  as  the  time  and  place  for  the  hearing  of  any  and 
all  protests  against  the  proposed  work,  or  against  the  extent 
or  creation  of  the  district  to  be  assessed,  or  both.  Section  8 
of  the  resolution  expressly  invites  the  taxpayers  interested  to 
be  present  and  to  make  such  objection  to  the  proposed  action 
of  the  city  council  as  they  may  elect.  Thus  the  suggestion 
that  it  is  a  resolution  creating  rather  than  one  declaring  its 
intention  to  create  the  proposed  improvement  district  is  com- 
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pletely  answered.  If  the  taxpayers  are  apprised  of  the  pro- 
posed action,  and  are  afforded  an  opportunity  to  appear  and 
preserve  their  rights,  the  statute  is  satisfied.  Only  a  failure 
of  the  city  council  to  pursue  the  course  indispensable  to  the 
validity  of  the  proceeding  will  defeat  its  jurisdiction.  Such 
is  the  holding  of  this  court  in  Shapard  v.  City  of  Missoula, 
49  Mont.  269,  141  Pac.  544,  where  the  question  raised  in  a 
different  way  was  disposed  of  as  follows:  **A  mere  informal- 
ity in  the  resolution  ought  not  to  render  the  effort  to  acquire 
jurisdiction  nugatory,  and  doubtless  would  not,  if  the  subse- 
quent proceedings  in  pursuance  of  it  were  in  conformity  to 
the  statute." 

The  title  of  Resolution  45A  is  as  follows:  "A  Resolution 
Creating  Special  Improvement  Paving  District  Number  One 
in  Accordance  With  Resolution  Number  43A,  Passed  on  the 
17th  day  of  June,  A.  D.  1919,  Being  the  Resolution  of  In- 
tention to  Create  said  Special  Improvement  Paving  District 
Number  One."  There  is  then  set  out  the  following: 
*' Whereas,  Resolution  number  43 A  was  passed  by  the  Coun- 
cil of  the  City  of  Glendive,  on  the  17th  day  of  June, 
A.  D.  1919,  of  the  intention  to  create  Special  Improvement 
Paving  District  Number  One,  for  the  purpose  of  paving  the 
streets,  therein  said  streets  and  avenues  being  set  out  in  said 
resolution  of  intention  and  said  streets  and  avenues  being 
within  a  district  therein  described  and  due  notice  having 
been  given  of  the  intention  to  create  such  paving  district  as 
required  by  law,"  etc.  Then  follows  a  description  of  the  ter- 
ritory included  within  the  district,  the  character  of  the  im- 
provements to  be  made,  the  approximate  cost,  the  method 
of  assessment  and  payment  of  the  cost.  The  steps  thus  taken 
by  the  city  council  constitute  substantial  compliance  with  the 
provisions  of  the  Act  requiring  notice  of  intention  and  action 
by  the  city  authorities  to  create  the  improvement  district 
contemplated. 

In  Harvey  v.  Town  of  Toumsend,  57  Mont.  407,  188  Pac. 
897,  a  similar  resolution  passed  for  the  same  purpose  was 
couched  in  the  following  language:  **Be  it  Resolved  by  the 
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council  of  the  town  of  Townsend:  Section  1.    That  a  special 
improvement  district  to  be  known  and  designated  as  Special 
Improvement    District    No.    7    be    and    the    same    is    hereby 
created  and  this  shall  be  deemed  a  resolution  of  intention  to 
create,"  etc.    As  here,  the  resolution  concluded  with  a  para- 
graph setting  the  time  and  place  at  which  objections  to  the 
creation  of  the  district  could  be  made  by  the  taxpayers  and 
heard  by  the  board.     Of  this,  it  was  said:  **We  think  this 
record  discloses  a  substantial  compliance  with  the  provisions 
of  the  statute  in  so  far  as  the  resolution  of  intention  is  con- 
cerned {AUen  V.  City  of  Butte,  55  Mont.  205,  176  Pac.  595), 
and  distinguishes  this  case  from  Cooper  v.  City  of  Bozeman, 
54   Mont.   277,   169  Pac.   801.''    When  the  intention  of   the 
city  council  is  made  manifest  by  the  language  of  the  resolu- 
tion  itself,    and   the   requirements   of  the   law   affecting   the 
substantial  rights  of  the  interested  property-holders  embraced 
therein  are  recognized  and  respected,  they  have  no  cause  to 
complain  of  a  technical  departure  from  the  statute  in  form 
merely.     In  the  present  case  the  resolution  advised  the  tax- 
payers  of   its   intention   to   create   the   improvement   district, 
notified  them  of  the  time  and  place  of  the  hearing,  and  of  the 
further   fact   that   their    protests   would   then    and   there   be 
heard  and  determined.   More  they  could  not  reasonably  claim. 
The  complaint  alleges  that  the  notice  was  published  in  the 
[2]     ** Yellowstone   Monitor,"   and   by   the   city   clerk  mailed 
to  the  record  owners  of  each  lot  included  in  the  special  im- 
provement  district,   addressed   to   the  last  known   address  of 
each  owner;  but  that  neither  the  publication  nor  the  mailing 
was  authorized  by  any  resolution,  motion  or  order  of  the  city 
council.     These  allegations  are  met  by  a  general  denial;  and 
also  an  affirmative  allegation  that  on  June  17,  1919,  the  city 
council  of  the  city  of  Glendive  instructed  the  city  clerk  to 
give  notice  of  the  passage  of  the  resolution  of  intention  **in 
accordance  with   the  law."    In   this  state  of  the   pleadings, 
therefore,   an  issue   of   fact   is   presented   as   to  whether   the 
all^ations  of  the  complaint  in  that  respect  are  true  or  not. 
The  denials  and  affirmative  allegations  of  the  answer  are  spe- 
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cific;   and   controvert  the   allegations  of  the   complaint  they 

were  intended  to  meet.  {Moore  v.  Murray,  30  Mont  13,  75 
Pac.  515.) 

In  the  last  attack  upon  the  proceedings  no  complaint  is 
[3]  made  because  the  notice  to  contractors  does  not  contain 
information  sufficient  to  advise  them  of  the  character  and 
extent  of  the  improvements  contemplated  to  enable  them  to 
act  intelligently  in  submitting  bids  thereon.  The  charge 
merely  is  that  the  city  council  never  officially  designated  any 
newspaper  of  the  city  of  Glendive  as  the  paper  in  which  no- 
tices inviting  proposals  for  the  paving  of  the  district  should 
be  published.  A  reference  to  the  notice  published,  however, 
convinces  us  that  it  is  sufficient  in  all  respects  to  meet  the 
requirements  of  the  statute  in  that  regard ;  and  that  no  dam- 
age could  result  to  the  plaintiffs  or  taxpayers  within  the 
district  by  reason  of  the  failure  of  the  city  council  to  observe 
the  mere  letter  of  the  statute.  The  omission  of  the  council  in 
that  particular  occurred  after  it  had  acquired  jurisdiction, 
and  was  therefore  an  irregularity — an  oversight  which  it 
could,  and  doubtless  would,  correct,  if  in  its  judgment  the 
best  interests  of  the  district  and  the  substantial  rights  of  the 
taxpayers  affected  required  it  to  do  so.  Furthermore,  it  was 
[4]  a  misprision  the  legislature  anticipated  in  section  34  of 
Chapter  89  of  the  Laws  of  1913,  when  it  enjoined  upon  the 
city  clerk  the  duty  of  publishing  and  posting  notices,  resolu- 
tions and  orders  the  city  council  might  overlook,  the  effect  of 
which  would  be  to  preserve  the  integrity  of  the  notice,  when 
actually  published  and  posted  for  the  time  the  Act  requires. 
In  the  absence  of  an  averment  of  injury  to  plaintiffs  and 
others  similarly  situated  by  reason  thereof,  none  can  be  pre- 
sumed. 

The  judgment  of  the  district  court  is  reversed,  with  direc- 
tions to  reinstate  the  action  and  to  proceed  according  to  the 

views  herein  expressed. 

Beversed. 

Mr.  Chibp  Justice  Brantly  and  Assooutb  Justices  Rey- 
nolds, HoUiOWAY  and  Galen  concur. 
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EBUO    wr   A3U,   BsBPONDBNTS,    t;.    CITY    OF    GLENDIVE, 

Appellants. 

(No.  4,804.) 
(Sabmitted  April  11,  1921.    Decided  May  6,  1921.); 

[197  Pfec.  1006.] 

(For  syllabus^  see  Aiken  ei  ol.  y.  City  of  Olendive  et  dl., 

ante,  p.  1.) 

Appeal  from  District  Court,  Dawson  County;  C.  C.  Hurley, 
Judge. 

Action  by  Charles  Krag  and  another  against  the  City  of 
Olendive  and  its  council,  to  enjoin  defendants  from  creating 
a  certain  special  improvement  district.  From  a  judgment 
for  plaintiffs,  defendants  appeal.    Reversed. 

Mr.  N.  M.  CoursoUe,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondents. 

MB.  JUSTICE  COOPER  delivered  the  opinion  of  the 
court. 

This  action  was  instituted  to  enjoin  the  authorities  of  the 
city  of  Olendive  from  creating  Special  Improvement  Paving 
District  No.  2.  The  proceedings  had  by  the  city  council,  the 
disposition  made  of  the  cause  by  the  district  court,  and  the 
contentions  urged  by  counsel  are  in  all  particulars  like  those 
passed  upon  in  cause  No.  4,803  {Aiken  v.  City  of  Olendive,  ante, 
p.  1).  Upon  the  authority  of  that  case,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  reinstate  the  action. 

"Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantlt  and  Associate  Justices  Rey- 
nolds, HoLLOWAY  and  Oalen  concur. 
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ELMER   JACKSON,    Respondent,    v.   LOMAS,   Appellant. 

(No.  4,321.) 
(Submitted  April  12,  192)1.    Decided  May  6,  1921.) 

[198  Pac.  434.] 

Personal  Injuries — Cities  and  Towns — Explosives — Minors-^ 
Violation  of  Ordinances — Parties  in  Pari  Delicto — Effect  o% 
Bight  to  Recover, 

Minors — Violation  of  Penal  Ordinances — Accountability* 

1.  A  minor  (twelve  years  old)  is  chargeable  with  the  obligation 
of  refraining  from  violation  of  penal  statutes  or  city  ordinances. 

Personal  Injuries — ^Parties  in  Pari  I>cl«Jto— Violation  of  Statute  or  Ordi- 
nance— Negligence  Per  Se — Exception  to  Bule. 

2.  The  rule  that  the  violation  of  a  penal  statute  or  ordinance  by 
one  resulting  in  injury  to  another  is  negligence  per  se  does  not 
apply  where  the  wrongdoer  and  the  injured  party  are  in  pari 
delicto. 

Same — Cities   and   Towns — Explosives — Violation  of   Penal   Ordinance — 
Parties  in  Pari  Delicto — ^Effect. 

3.  A  city  ordinance  prohibited  the  sale,  as  well  as  the  discharge, 
of  fireworks^  etc,  within  the  city  limits.  A  minor  purchased  a 
package  of  firecrackers  from  defendant,  discharged  one  and  was 
injured.  Held,  that  having  been  in  pari  delicto  with  defendant 
in  violating  the  ordinance,  he  could  not  recover  damages  for  the 
injuries    sustained. 

Appeals  from  District  Court,  Silver  Bow  County;  Edunn 
M.   Larnhy  Judge, 

Action  by  Elmer  Jackson,  by  his  guardian  ad  litem, 
W.  M.  Jackson,  against  C.  T.  Lomas.  Judgment  for  plain- 
tiff. Defendant  appeals  from  it  and  from  the  order  denying 
his  motion  for  a  new  trial.  Reversed  and  remanded,  with 
direction  to  enter  judgment  in  favor  of  defendant. 

Mr,  F,  C,  Fluent,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

A  person  is  liable  only  for  acts  of  negligence  which  proxi- 
mately cause  the  injury  alleged.     If  the  violation  of  the  ordi- 


3.     Liability   for   injuries   resulting  from   discharge  of  fireworks,   see 
notes  in  5  Ann.  Ca«.'  539;  13  Ann.  Oa&  547. 
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nance  pleaded  was  not  the  proximate  cause  of  the  injury, 
then  defendant  is  not  liable.  {Meyer  v.  King^  72  Miss.  1,  35 
L.  B.  A.  474,  16  South.  245.)  The  proximate  cause  of  an 
injury  is  that  which  in  a  natural  and  continuous  sequence, 
unbroken  by  anjr  new,  independent  cause,  produces  the  in- 
jury and  without  which  the  injury  would  not  have  occurred. 
{Therriault  v.  England,  43  Mont.  376,  116  Pac.  581.)  The 
only  violation  of  the  ordinance  by  defendant  pleaded  was  the 
sale  of  a  package  of  firecrackers.  This  sale  was  not  the 
proximate  cause  of  the  injury.  {Meyer  v.  King,  supra; 
Poland  V.  Earhart,  70  Iowa,  285,  30  N.  W.  637;  Hartnett  v. 
Boston  Store  of  Chicago,  265  111.  331,  L.  R.  A.  1915C,  460, 
106  N.  B.  837 ;  Dubois  v.  Luthmers,  147  Iowa,  315,  126  N.  W. 
147.)  In  the  case  at  bar  the  sale  was  not  connected  in  any 
way  with  the  accident  that  subsequently  happened  to  plain- 
tiff. 

If  plaintiff  has  a  cause  of  action  for  his  injuries,  it  must 
be  founded  on  the  fact  that  the  accident  by  which  he  was 
injured  might  reasonably  have  been  anticipated  by  defendant 
as  a  consequence  of  the  sale  of  the  firecrackers  to  him. 
There  is  no  evidence  showing  that  such  injury  ought  to  have 
been  anticipated  as  a  consequence  of  the  sale.  The  evidence 
shows  that  plaintiff  was  familiar  and  experienced  in  the 
handling  of  firecrackers.  It  cannot  be  said  that  defendant 
might  reasonably  have  anticipated  that  an  accident  would 
occur  from  the  handling  of  the  firecrackers  from  the  fact 
alone  that  the  person  to  whom  defendant  sold  them  was  a 
minor.  {Poland  v.  Earhart,  supra;  Stephenson  v.  Cordtr, 
71  Kan.  475,  114  Am.  St.  Rep.  500,  69  L.  R.  A.  246,  80  Pac. 
938;  CaHer  v.  Towne,  103  Mass.  507;  Thompson  on  Negli- 
gence, 2d  ed.,  sec.  830;  Reino  v.  Montana  Mineral  Land  etc. 
Co.,  38  Mont.  291,  at  page  295,  99  Pac.  853;  note  to  Kreigh 
y.  Westinghouse  C.  K.  &  Co.,  11  L.  R.  A.  (n.  s.)  684;  Qariin 
T.  Meredith,  153  Ind.  16,  53  N.  E.  936;  McKibUn  v.  F.  E. 
Bax  &  Co.,  79  Neb.  577,  126  Am.  St.  Rep.  677,  13  L.  R.  A. 
(n.  s.)  646,  113  N.  W.  158.)^ 
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"Where  the  complaint  shows  that  damages  resulted  from 
plaintiff's  own  act,  the  burden  is  upon  him  to  show  that  he 
is  not  guilty  of  contributory  negligence.  (Snook  v.  City  of 
Anaconda,  26  Mont.  128,  66  Pac.  756;  Eennon  v.  OUmer,  4 
Mont.  433,  2  Pac.  21 ;  MeeJtan  v.  Oreat  Northern  Ry.  Co.,  43 
Mont.  72,  114  Pac.  781 ;  Harrington  v.  Suite  etc.  By.  Co.,  37 
Mont.  169,  16  L.  R.  A.  (n.  s.)  395,  95  Pac.  8.)  This  plain- 
tiff  has  not  done. 

Plaintiff  was  in  pari  delicto  with  defendant,  and  therefore 
cannot  recover.  (KaUio  v.  Northwestern  Improvement  Co., 
47  Mont.  314,  Ann.  Cas.  1915A,  1228,  132  Pac.  419;  MavUle 
V.  Butte-BalaJdava  Copper  Co.,  47  Mont.  1,  130  Pac.  441; 
1  Thompson  on  Negligence,  sec.  83;  29  Cyc.  501;  Little  v. 
Southern  By.  Co.,  120  Ga.  347,  102  Am.  St.  Rep.  104,  66 
L.  R.  A.  509,  47  S.  E.  953.)  This  rule  applies  to  minors, 
even  if  of  tender  years  (Barney  v.  Hanmbal  dh  St.  Joseph 
B.  Co.,  126  Mo.  372,  26  L.  R.  A.  847,  28  S.  W.  1069). 

Mr.  WilMam  Meyer^  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

Counsel  contend  that  it  was  the  illegal  act  of  plaintiff 
which  resulted  in  his  injuries,  and  that  therefore  he  cannot 
recover.  In  support  of  this  contention  he  cites  the  cases  of: 
Kallio  V.  Northwestern  Imp.  Co.,  47  Mont.  314,  Ann.  Cas. 
1915A,  1228,  132  Pac.  419,  and  MdvilZe  v.  Butte  BalaJdava 
Copper  Co.,  47  Mont.  1,  130  Pac.  441.  These  cases,  however, 
are  not  in  point;  in  neither  of  these  cases  was  the  plaintiff 
or  plaintiff's  intestate,  a  minor.  If  the  respondent  herein 
was  not  a  minor,  then  the  language  of  the  court  in  the  Mel- 
ville case  might  apply,  but  we  submit  that  the  age  of  re- 
spondent, as  disclosed  by  the  evidence,  makes  the  question 
of  contributory  negligence,  if  at  all  available  to  appellant  in 
in  this  case,  a  question  of  fact  for  the  jury.  In  the  case  of 
Mason  v.  Northern  Pacific  By.  Co.,  45  Mont.  474,  124  Pac. 
271,  this  court  held  the  correct  rule  to  be  in  this  state  that 
a  child  was  bound  to  exercise  only  the  care  of  those  of  his 
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own  age  and  understanding,  and  held  that  whether  such  care 
had  heen  exercised  in  the  given  case  was  a  question  of  fact 
for  the  jury.  {Conway  v.  Monidah  Trust  Co.,  47  Mont.  269, 
L.  E.  A.  1915E,  500,  132  Pac.  26.)  In  the  Mason  Case,  we 
call  the  court's  attention  to  the  fact  that  the  minor  there 
was  sixteen  years  of  age.  Under  the  above  decisions,  we 
submit  that  it  must  be  held  that  the  question  of  contributory 
negligence  in  this  case  was  a  question  for  the  jury.  (North- 
ern Pacific  R.  Co.  V.  Chervenak,  203  Fed.  884,  122  C.  0.  A. 
178  (five  years) ;  Texas  A  N.  0.  B.  Co.  v.  McLeod,  62  Tex.  Civ. 
270,  131  S.  W.  311  (fourteen  years);  Trent  v.  Norfolk  & 
W.  B.  Co.,  167  Ky.  319,  180  S.  W.  792  (eight  years) ;  Oesas 
V.  Oregon  Short  Line  B.  Co.,  33  Utah,  156,  13  L.  R.  A.  (n.  s.) 
1074,  93  Pac.  274  (eight  years);  CahUl  v.  E.  B.  &  A.  L. 
Stone  &  Co.,  153  Cal.  571,  19  L.  R.  A.  (n.  s.)  1094,  96  Pac. 
84;  Hammond,  W.  cfe  E.  C.  Electric  St.  B.  Co,  v.  Blockie,  40 
Ind.  App.  497,  82  N.  B.  541;  Denver  City  Tramway  Co.  v. 
Nicholas,  35  Colo.  462,  84  Pac.  813;  St.  Louis  &  S.  F.  B.  Co. 
Y.  Hodge,  53  Okl.  427,  157  Pac.  60;  Lodge  v.  Pittsburgh  & 
L.  E.  By,  Co.,  243  Pa.  St.  10,  89  Atl.  790  (eleven  years).) 

It  is  our  contention  that  the  appellant  in  this  case  was 
liable  for  two  reasons :  First :  His  violation  of  the  ordinances  of 
the  city  of  Butte,  and,  second,  his  negligence  in  selling  fire- 
crackers to  a  minor.  (See  Akin  v.  Bradley  Engineering  & 
M.  Co.,  48  Wash.  97,  92  Pac.  903;  Harriman  v.  Pittsburgh 
etc.  By.  Co.,  45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12  N.  E. 
451;  WeUs  v.  Gallagher,  144  Ala.  363,  113  Am.  St.  Rep.  50, 
3  L.  R.  A.  (n.  s.)  7S9,  39  South.  747;  Mattsan  v.  Minnesota 
etc.  B.  Co.,  95  Minn.  477,  111  Am.  St.  Rep.  483,  70  L.  R.  A. 
503,  104  N.  W.  443 ;  Vills  v.  City  of  Cloquet,  119  Minn.  277, 
138  N,  W.  33;  LougUin  v.  Pennsylvania  B.  Co.,  240  Pa. 
St.  174,  87  Atl.  294;  Mathis  v.  Granger  Brick  <&  TUe  Com^ 
fwny,  85  Wash.  634,  149  Pac.  3.) 

The  fact  that  the  ordinance  in  question  aLso  makes  it  un- 
lawful to  discharge  fireworks  does  not  bar  the  action,  but  only 
goes  to  the  question  of  contributory  negligence.     (1  Thomp- 
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son  on  Negligence,  sec.  210.)  ''If  one  sells  gunpowder  or 
other  explosives  to  children,  or  to  others  whom  he  knows  to 
be  incapable  of  taking  proper  care  of  them,  he  is  liable  for 
injuries  resulting  from  their  improper  use  by  such  persons.'' 
(19  Cyc.  7.) 

That  the  sale  of  the  fireworks  to  respondent  was  the  proxi- 
mate cause  of  the  injury,  see  Holier  Hardware  Co,  v.  West- 
ern Mortgage  (&  W.  T.  Co,,  51  Mont.  94,  L.  R.  A.  1915P,  835, 
149  Pac.  489,  490;  Maihis  v.  Oram^er  Brick  &  Tile  Co.,  85 
Wash.  634,  149  Pac.  3;  Missouri  0.  c&  O.  B.  Co.  v.  Miller, 
45  Okl.  173,  145  Pac.  367 ;  McAuley  v.  Casualty  Co.  of  Amer- 
ica,  39  Mont.  185,  102  Pac.  586,  589;  Clark  v.  E.  I.  Dupont 
etc.  Powder  Co.,  94  Kan.  268,  Ann.  Cas.  1917B,  340,  L.  R.  A. 
1915B,  479,  146  Pac.  320. 

We  call  the  court's  attention  to  three  cases  which  we  be- 
lieve to  be  so  closely  parallel  to  the  case  at  bar,  both  as  to 
the  law  and  the  facts,  that  in  our  opinion  they  should  be 
adopted  as  the  law  in  this  case.  We  refer  to  the  cases  of 
McEldon  V.  Drew,  138  Iowa,  390,  128  Am.  St.  Rep.  203,  116 
N.  W.  147;  Pizzo  v.  Wiemann,  149  Wis.  235,  Ann.  Cas. 
1913C,  803,  38  L.  R.  A.  (n.  s.)  678,  134  N.  W.  899;  Olson  v. 
Gill  Home  Inv.  Co.,  58  Wash.  151,  27  L.  R.  A.  (n.  s.)  884, 
108  Pac.  140. . 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

The  amended  complaint  in  this  action,  after  alleging  that 
the  plaintiff  is  a  minor,  ten  years  of  age,  and  the  appoint- 
ment of  W.  M.  Jackson  as  his  guardian  ad  litem,  alleges: 
**That  a  long  time  prior  to  the  ninth  day  of  July,  1916,  to- 
wit,  on  or  about  the  twenty-second  day  of  September,  1910, 
the  city  council  of  the  city  of  Butte  duly  passed,  and  the 
then  mayor  did  approve  an  ordinance,  being  Ordinance  No. 
948  of  the  series  of  ordinances  of  the  city  of  Butte,  which 
said  ordinance  was  entitled:  *An  ordinance  prohibiting  the 
discharge  of  fireworks  and  other  pyrotechnic  display  [s]  and 
to   prohibit  the  sale  thereof.'    Which  said  ordinance  was  in 
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full  force  and  effect  on  the  ninth  day  of  July,  1916,  and  at 
all  the  times  herein  mentioned,  and  where  and  whereby  it  was 
provided  amongst  other  matters,  as  follows:  'Section  2.  The 
sale  of  fireworks  at  retail  is  prohibited.'  And  that  said 
ordinance  has  not  been  amended  or  repealed." 

It  is  further  alleged  that  the  defendant  was  engaged  in 
the  general  mercantile  business  within  the  corporate  limits  of 
the  city  of  Butte,  and  that  **on  the  ninth  day  of  July,  1916, 
the  said  defendant  unlawfully,  recklessly,  carelessly  and  neg- 
ligently did  sell  to  the  above-named  Elmer  Jackson,  and  in 
violation  of  the  provisions  of  Ordinance  No.  948  of  the  ordi- 
nances of  the  city  of  Butte,  one  package  of  firecrackers." 
It  is  alleged  that  Elmer  Jackson  '*did  not  know,  and  in  the 
exercise  of  ordinary  care  could  not  have  known,  that  tho 
amount  of  powder  contained  in  said  firecracker  was  sufficient 
so  that  when  the  same  was  exploded,  it  would  be  liable,  if 
held  in  the  hand,"  to  cause  injury  to  the  plaintiff's  hand, 
and  that  the  defendant  failed  to  warn  the  plaintiff  **of  the 
quantity  of  powder  contained  in  each  of  said  firecrackers  or 
the  probable  effect  of  the  explosion"  thereof,  and  that  the 
plaintiff  **did  not  know,  and  in  the  exercise  of  ordinary  care 
could  not  have  known,"  of  the  danger.  It  is  then  alleged 
that,  while  held  by  the  plaintiff,  one  of  the  firecrackers  ex- 
ploded and  caused  injuries  to  plaintiff's  left  hand,  necessi- 
tating partial  amputation  of  the  left  thumb  and  the  tip  of  the 
index  finger;  and  further,  that  it  was  dangerous  to  sell  fire- 
crackers to  children  and  was  dangerous  and  unsafe  to  sell 
firecrackers  to  the  plaintiff,  and  that  the  defendant  knew, 
or  by  the  exercise  of  ordinary  care  should  have  known,  of 
the  danger.  It  is  then  alleged  that  by  reason  of  the  injuries 
sustained  to  the  plaintiff's  left  hand  it  has  become  deformed 
and  that  his  earning  capacity  is  greatly  diminished  and  im- 
paired, and  the  injuries  by  him  sustained  permanent.  Dam- 
ages are  alleged  in  the  sum  of  $5,000. 

The  answer  admits  that  plaintiff  is  a  minor  twelve  years 
of  age,  and  the  appointment  of  W.  M.  Jackson  as  his  guard- 
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ian  ad  litem.  The  existence  of  Ordinance  No.  948  of  the 
city  of  Butte  and  the  sale  by  the  defendant  to  the  plaintiff 
of  one  package  of  firecrackers  are  admitted  and  each  other 
all^ation  of  the  complaint  is  denied;  and  by  way  of  affirma- 
tive defense,  the  answer  pleads  contributory  negligence  and 
that  the  sole  cause  of  the  accident  was  the  illegal  act  of  the 
plaintiff  in  discharging  the  firecracker  within  the  corporate 
limits  of  the  city  of  Butte  in  violation  of  the  ordinance, 
which  provides,  in  addition  to  the  provisions  thereof  alleged 
in  plaintiff's  amended  complaint,  as  follows:  ''The  discharge, 
firing  or  use  of  all  firecrackers,  rockets,  torpedoes,  Roman 
candles,  or  other  fireworks  or  substances  designated  for  pyro- 
technic display,  and  of  all  pistols,  canes,  cannons,  or  other 
appliances  using  blank  cartridges  or  caps  containing  chlorate 
of  potash  mixture,  is  hereby  prohibited." 

The  plaintiff's  reply  admits  that  the  plaintiff  is  twelve 
years  of  age  and  the  existence  of  the  provision  in  the  ordi- 
nance as  alleged  by  the  defendant,  and  all  other  allegations 
of  the  answer  are  denied. 

A  trial  to  the  court  and  jury  was  had,  which  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $1,200,  and 
judgment  was  regularly  ente]:ed  thereon.  This  appeal  is 
from  the  judgment  and  order  denying  defendant's  motion 
for  a  new  trial. 

Eight  specifications  of  error  are  assigned,  involving  the 
decision  of  but  a  single  question  determinative  of  the  case, 
viz.:  Did  the  defendant  render  himself  liable,  under  the 
circumstances  of  this  case,  by  making  sale  of  the  firecrackers 
in  violation  of  the  city  ordinance! 

No  objection  was  made  to  the  sufficiency  of  the  pleadings 
and  there  is  but  little  conflict  in  the  evidence.  There  ip  no 
dispute  with  reference  to  the  fact  that  the  city  ordinance  was 
violated  by  both  the  plaintiff  and  the  defendant,  t.  e,,  (1)  by 
the  defendant  in  unlawfully  making  sale  of  the  firecrackers, 
and  (2)  by  the  plaintiff  in  discharging  the  same  within  the 
corporate  limits  of  Butte. 
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Notwithstanding  the  youth  of  the  plaintiff,  he  is  chargeable 
[1]  equally  with  the  defendant  with  the  obligation  of  re- 
fraining from  violation  of  penal  statutes  or  ordinances.  And 
where  the  parties  are  in  pari  delicto,  a  recovery  may  not 
be  had  by  the  plaintiff  for  his  own  misconduct.  Section 
6192,  Revised  Codes,  provides:  ** Between  those  who  are 
equally  in  the  right  or  equally  in  the  wrong,  the  law  does  not 
interpose.'*  (See,  also,  Melville  v.  Buite-Balaklava  Copper 
Co.y  47  Mont.  1,  130  Pac.  441,  and  KaUio  v.  Northwestern 
Improvement  Co,,  4t7  Mont.  314,  Ann.  Ca«.  1915A,  1228,  132 
Pac.  419.)  The  leading  case  applying  the  principle  involved 
is  that  of  Butterfield  v.  Forrester,  11  East,  61,  103  Eng.  Re. 
print  927,  wherein  Lord  EUenborough,  C.  J.,  said:  *'A 
party  is  not  to  cast  himself  upon  an  obstruction  which  has 
been  made  by  the  fault  of  another,  and  avail  himself  of  it, 
if  he  do  not  himself  use  common  and  ordinary  caution  to  be 
in  the  right.'*  That  was  an  action  on  the  case  for  obstruct- 
ing a  highway  by  means  of  which  the  plaintiff,  who  was  rid- 
ing along  the  road  at  excessive  speed,  was  thrown  down  with 
his  horse  and  injured. 

It  is  the  general  rule  that  the  violation  of  a  penal  statute 
[2]  or  ordinance  by  one  resulting  in  injury  to  another  is 
negligence  per  se.  (Watts  v.  Montgomery  T,  Co,^  175  Ala. 
102,  105  South.  471;  Thompson's  Commentaries  on  the  Law  of 
Negligence,  sec.  10;  OsterTiolm  v.  Boston  &  Mont.  C.  <&  8. 
Min.  Co.,  40  Mont.  508,  107  Pac.  499 ;  Neary  v.  Northern  Pac. 
By.  Co.,  41  Mont.  480,  110  Pac.  226;  Melville  v.  Butte-BaU 
aklava  Copper  Co.,  supra.)  But  this  rule  fails  of  application 
where  the  parties  are  in  pari  delicto.  (Melville  v.  Butte- 
BalaJclava  Copper  Co.,  supra;  Thompson's  Commentaries  on 
the  Law  of  Negligence,  sec.  204;  Kallio  v.  Northwestern  7m- 
provem^nt  Co.,  supra.) 

We  think  the  rule  laid  down  by  Mr.  Chief  Justice  Brantly, 
[3]  speaking  for  this  court,  in  the  case  of  Melville  v.  Butte- 
Balaklava  Copper  Co.,  supra,  conclusive.  It  is  there  held: 
''If  a  violation  of  the  statute  by  the  employer  is  negligence, 
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it  is  equally  so  on  the  part  of  the  employee;  and  if  the  dis- 
obedience on  the  one  hand  is  the  proximate  cause  of  the  in- 
jury, so  the  dereliction,  on  the  other  hand,  must  be  regarded 
as  a  contributing  proximate  cause;  for  the  disobedience  is 
concurrent,  and  the  injury  is  the  result  of  the  concurrent 
causes  which  operated  to  the  same  end.  In  such  a  ease,  the 
employee  cannot  recover,  because,  in  alleging  the  injury,  he 
must,  of  necessity,  allege  his  own  fault.  It  is  a  general  rule 
that  an  action  never  lies  when  the  plaintiff  must  base  his 
claim,  in  whole  or  in  part,  on  the  violation  of  a  criminal  or 
penal  law  of  the  state  (Lloyd  v.  North  Carolina  R,  B.  Co., 
151  N.  C.  536,  45  L.  R.  A.  (n.  s.)  378,  66  S.  E.  604;  Nottage 
V.  Sawmill  Phoenix  (C.  C),  133  Fed.  979;  McOrath  v.  Mer- 
win,  112  Mass.  467,  17  Am.  Rep.  119;  Louisville  etc.  Ry,  Co, 
V.  Buck,  116  Ind.  566,  9  Am.  St.  Rep.  883,  2  L.  R.  A.  520, 
19  N.  E.  453 ;  Little  v.  SoiUhem  Ry.  Co,,  120  Ga.  347,  102  . 
Am.  St.  Rep.  104,  66  L.  R.  A.  509,  47  S.  E.  953;  Voshefskey 
V.  HUlside  Coal  &  I,  Co,,  21  App.  Div.  168,  47  N.  Y.  Supp. 
386 ;  Thompson 's  Commentaries  on  the  Law  of  Negligence,  sees. 
10,  204,  249).'' 

While  the  plaintiff  bases  his  claim  for  damages  upon  a  vio- 
lation of  the  city  ordinances  by  the  defendant,  yet  from  the 
pleadings  as  well  as  the  evidence  introduced  at  the  trial,  it 
appears  that  plaintiff's  claim  of  damages  is  attributable  to 
his  own  violation  of  such  ordinances,  and  therefore  he  is  not 
entitled  to  recover. 

It  is  not  necessary  for  decision  in  this  case  to  determine 
the  question  of  the  proximate  cause  of  the  injury,  either  as 
a  matter  of  law  or  of  fact,  further  than  to  say,  if  the  plain- 
tiff had  not  lighted  the  firecracker  and  discharged  it  in  viola- 
tion of  the  ordinance,  he  would  not  have  been  injured  thereby. 

The  fact  alone  that  the  act  of  the  defendant  was  in  viola- 
tion of  the  ordinance  does  not  afford  ground  for  the  recovery 
of  damages  for  the  injury  complained  of,  unless  it  shall,  in 
addition,  be  affirmatively  made  to  appear  (1)  that  the  plain- 
tiff was  free  from  fault,  and   (2)   that  defendant's  act  was 
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the  proximate  cause  of  the  injury.  Neither  party  having 
obeyed  the  city  ordinance,  and  the  accident  being  due  to  such 
nonohservance,  they  are  in  pari  delicto  and  the  plaintiff  is 
not  entitled  to  recover.  The  law  leaves  them  where  it  finds 
them,  eqnally  in  the  wrong,  although  injury  resulted  to  the 
plaintiff  from  their  combined  wrongs. 

For  the  reasons  stated,  the  judgment  and  order  appealed 
from  are  reversed,  with  directions  to  the  district  court  to 
enter  judgment  in  favor  of  the  defendant. 

Beversed  and  rernanded, 

Mr.  Chief  Justicb  Brantly  and  Assocutb  Justiobs  Rby- 
NOLDS,  CooPKB  and  Holloway  concur. 

Rehearing  denied  May  31,  1921. 


ZANOS,    Kbspondbnt,    v.    GREAT    NORTHERN    RT.    CO., 

Appellant. 

(No.  4,356.) 
(Submitted  April  19,  1921.    Decided  May  9,  1921.) 

[198  Pac.  138.]. 

Personal  Injuries — Master  and  Servant — ''Negligence" — Evi- 
dence  —  Admissihihity  —  Instruciians  —  Quotient  Verdicts  — 
New  Trial. 

Personal  Injuries — Master  and  Servant — Quotient  Verdict — New  Trial. 
1.  Where  the  jurors  in  a  personal  injury  action  agreed  among 
themselves  that  in  arriving  at  a  verdict  each  of  them  should  write 
the  amount  he  deemed  plaintiff  entitled  to  upon  a  slip  of  paper, 
the  several  amounts  to  be  added  by  one  of  their  number,  acting 
as  clerk,  and  the  sum  total  divided  by  twelve,  the  amount  thus 
arrived  at  to  stand  as  their  verdict,  the  result  was  a  quotient  ver- 
dict entitling  defendant  to  a  new  trial. 

1.    Validity  of  chance   or   quotient   verdicts,  see  notes  in   16  Ann. 
Cat.  910;  Ann.  Oae.  1917C,  1224. 
eo  Mont.— a 
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Bame — ^"Negligence" — Definition. 

2.  Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under  the  circumstances  of  the 
situation,  or  doing  what  such  person  under  the  existing  circum- 
stances would  not  have  done. 

Trial — ^Instructions — ^Beview — Technical  Niceties. 

8.  In  reviewing  instructions  given  to  the  jurj  substance  should 
not  be  sacrificed  to  undue  nicety  in  phraseology  or  too  critical 
exactness  in  the  use  of  words. 

game — Instructions  Deemed   Deficient — ^Duty   of  Appellant. 

4.  Where  an  instruction  in  appropriate  language  calls  the  atten- 
tion of  the  jury  to  the  subject  matter  to  be  considered  and  fairly 
states  and  presents  the  questions  to  be  determined,  it  is  sufi- 
eient,  and  if  in  such  a  case  a  more  specific  instruction  is  required 
by  a  party,  it  is  his  duty  to  tender  one  or  a  modification  of  the 
one  given,  a  demand  that  the  court  do  so  being  insufficient. 

Personal   Injuries — ^Impairment   of    Earning   Capacity — Faulty   Instruc- 
tion. 

5.  An  instruction  that  if  the  evidence  made  it  appear  that  plain- 
tiiPs  earning  capacity  had  been  impaired  by  reason  of  his  in- 
juries, the  jury  should  compensate  him  for  such  impairment,  with- 
out stating  a  rule  or  guide  for  arriving  at  the  amount  to  be 
awarded  in  that  behalf,  was  faulty. 

Same— Evidence — ^Admissibility  Under  Pleadings. 

6.  Under  the  allegation  of  the  complaint,  after  more  minutely 
describing  plaintiff's  injuries,  that  Ms  body  had  been  ''other- 
wise injured,"  evidence  that  he  had  sustained  a  rupture  was 
admissible,  over  the  objection  that  such  injury  was  not  within 
the    pleadings. 

Appeals  from  District  Court,  Silver  Bow  County;  J.  J. 
T/ynch,  Judge. 

Action  by  Socrates  Zanos  against  the  Qreat  Northern  Bail- 
way  Company.  Prom  a  judgment  for  plaintiff  and  an  ordei 
denying  its  motion  for  a  new  trial,  defendant  appeals.  Be* 
versed. 

Messrs.  Veazey  &  Veazey  and  Mr.  H.  C.  Hopkins,  for  Ap- 
pellant, submitted  an  original  and  a  supplemental  brief;  Mr. 
I.  Parker  Veazey,  Jr.,  argued  the  cause  orally. 

Messrs.  Maury  &  Melzner  and  Mr.  John  Oeorgiades,  for 
Bespondent,  submitted  a  brief. 

ME.  CHIEF  COMMISSIONEB  POOEMAN  prepared  the 
opinion  for  the  court. 

This  is  an  appeal  by  defendant  from  an  order  overruling 
its  motion  for  a  new  trial,  and  also  from  a  judgment  entered 
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against  it  on  a  verdict  for  plaintiff,  in  an  action  for  damages 
resulting  from  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff,  then  an  employee  of  defendant  company, 
and  caused  by  the  alleged  negligence  of  other  employees  of 
defendant. 

So  far  as  material  to  the  questions  here  considered,  the 
facts  alleged  are  to  the  effect  that  the  plaintiff  and  other 
employees  of  defendant  were  going  to  their  work  upon  a 
roadbed  of  defendant  company  upon  a  hand-car,  provided 
for  that  purpose  by  the  defendant,  when  they  were  overtaken 
by  a  gasoline  car  under  the  control,  management  and  opera- 
tion of  the  section  foreman,  conveying  other  employees  en- 
gaged in  the  same  kind  of  work,  to  the  place  of  labor.  It 
is  alleged  that  the  gasoline  car  violently  collided  with  the 
hand-car;  that  plaintiff  was  thrown  off  across  the  rails,  both 
cars  passing  over  him,  ''striking  and  injuring  the  plaintiff's 
back  all  the  way  up  near  the  spinal  column  and  thereby 
mashing  the  plaintiff's  chest  down  against  the  rail,  so  that 
they  broke  plaintiff's  bottom  ribs  on  the  right  side  and 
mangling  and  injuring  said  plaintiff's  stomach  and  back  and 
liver,  and  mashing  plaintiff's  knee  against  the  rail  and  other- 
wise injuring  the  body  of  this  plaintiff,"  and  it  is  alleged 
that  all  this  was  caused  by  the  negligence  of  the  defendant 
and  its  servant. 

The  specification  of  errors  contains  the  assignment  that 
[1]  "the  verdict  returned  was  a  quotient  verdict."  In  sup- 
port of  its  motion  for  a  new  trial,  the  appellant  filed  in  the 
district  court  the  afiSdavits  of  six  of  the  jurors  as  to  the 
method  pursued  in  reaching  the  verdict.  Their  affidavits  are 
lengthy,  are  substantially  the  same  in  form,  and  do  not  vary 
materially  in  substance.  The  juror  J.  J.  Connolly,  in  his 
affidavit,  states  that  after  the  case  was  submitted  to  the  jury, 
he  was  selected  as  the  foreman  thereof;  that  the  jury  first 
determined  by  a  vote  that  a  verdict  for  damages  in  some 
amount  should  be  returned  for  the  plaintiff.  Juror  William 
Molthen  then  suggested  that  in  arriving  at  the  amount  of  the 
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verdict,  each  of  the  jurors  should  vote  the  amount  of  damages 
which  he  thought  plaintiff  entitled  to;  that  a  clerk  be  ap- 
pointed to  take  down  the  amounts  so  voted  by  the  twelve 
jurors,  and  that  the  sums  so  voted  should  by  the  clerk  be 
added  together  and  the  total  divided  by  twelve  and  the  quo- 
tient so  obtained  should  be  written  into  the  form  of  the  ver- 
dict by  the  plaintifif,  and  that  the  same  should  be  returned 
into  court  as  the  verdict  of  the  jury  in  the  case.  This  ar- 
rangement was  agreed  to  by  all  of  the  jurors  and  Molthen 
was  selected  as  the  clerk.  The  amounts  were  then  written  by 
the  several  jurors,  the  clerk  added  the  same  and  reached  the 
total  sum  of  $42,000.  This  sum  was  divided  by  twelve  and 
the  quotient  $3,500  was  then  written  in  the  form  of  the  ver- 
dict, which  was  signed  by  the  foreman,  and  the  same  was 
returned  as  the  verdict  of  the  jury;  that  no  other  proceedings 
were  had  or  vote  taken  on  the  part  of  the  jury  in  the  adop- 
tion of  this  verdict,  and  the  affiant  voted  for  a  much  smaller 
sum  than  he  believed  the  plaintiff  entitled  to  for  the  reason 
that  he  believed  the  other  jurors  would  vote  for  very  high 
amounts  and  he  desired  to  keep  the  amount  to  be  arrived  at 
as  low  as  possible. 

Jurors  William  J.  Day,  William  Molthen,  Carl  Sternberg, 
Thomas  McFadden  and  Jacob  Baker  made  similar  affidavits. 
Subsequently,  the  juror  William  Molthen  made  and  filed  an- 
other affidavit,  in  which  it  is  stated  that  after  the  sum  total 
of  the  amounts  voted  by  the  jurors  was  divided  by  twelve, 
the  quotient  was  not  $3,500,  **but  a  larger  amount,  which 
affiant  does  not  remember,  and  thereupon  and  after  such 
quotient  was  obtained,  the  said  jurors  refused  to  accept  the 
same  as  their  verdict  as  being  an  amount  too  high  in  pro- 
portion to  the  damages  sustained  by  plaintiff  and  that  all  of 
the  jurors  then  and  there  agreed  not  to  abide  by  such  result, 
and  did  not  abide  by  such  result  but  they  and  each  of  them 
agreed  that  the  sum  of  $3,600  would  be  a  proper  and  suffi- 
cient verdict,  and  after  said  verdict  was  agreed  upon  as 
aforesaid,  J.  J.  Connolly,  foreman  of  the  jury,  wrote  in  the 
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form  of  verdict  for  the  plaintiflp  the  sum  of  $3,500,  which 
said  verdict  was  duly  returned  into  the  court."  AflBant  fur- 
ther states  that  the  verdict  was  arrived  at  in  the  manner 
stated  in  this  subsequent  affidavit,  and  not  otherwise. 

This  subsequent  affidavit  does  not  deny  that  the  agreement 
was  made,  as  stated  in  the  former  affidavits,  nor  does  it  deny 
that  the  sum  total  was  $42,000,  but  denies  that  the  quotient 
obtained  was  $3,500.  If  the  sum  total  was  $42,000,  and  the 
divisor  was  twelve,  and  the  quotient  arrived  at  was  any  other 
sum  than  $3,500,  the  error  was  in  the  division.  But  even  if 
his  subsequent  affidavit  had  been  contradictory  in  all  respects 
of  the  former  affidavits,  it  would  still  remain  as  five  against 
one,  and  the  other  affiants  and  also  this  affiant  Molthen  stated 
that  in  their  votes  they  had  named  a  sum  smaller  than  they 
believed  plaintiff  entitled  to — ^in  other  words,  that  they  were 
acting  under  the  influence  of  the  preagreement  and  pre- 
arrangement  at  the  time  they  voted  on  the  amount. 

That  this  is  what  is  called  a  ** quotient  verdict"  is  clearly 
sustained  by  the  facts  presented,  and  that  it  cannot  be  sus- 
tained is  also  apparent.  Comment  is  unnecessary;  the  whole 
proposition  is  thoroughly  discussed  and  clearly  analyzed  by 
the  former  decisions  of  this  court  and  by  other  courts. 
{Gordon  v.  Trevarthan,  13  Mont.  387,  40  Am.  St.  Rep.  452; 
34  Pac.  185;  Orea4  Northern  Ry.  Co.  v.  Benjamin,  51  Mont 
167,  149  Pac.  968;  Wright  v.  Union  Pac.  Ry.  Co.,  22  Utah, 
338,  62  Pac.  317;  International  Agr.  Corp.  v.  Abercrombie, 
184  Ala.  244,  49  L.  R.  A.  (n.  s.)  415,  63  South.  549;  Texas 
Midland  R.  R.  Co.  v.  Atherton  (Tex.  Civ.),  123  S.  W.  704; 
Whisenant  v.  Schawe  (Tex.  Civ.),  141  S.  W.  146;  City  of 
Ottawa  V.  OiUaand,  63  Kan.  165,  88  Am.  St.  Rep.  232,  65 
Pac.  252.  Harrington  v.  Butte,  Anaconda  &  Pac.  Ry.  Co.,  36 
Mont.  478,  93  Pac.  640,  may  also  be  referred  to.) 

At  the  trial,  the  plaintiff  tendered  an  instruction  defining 
''negligence."  The  court  modified  the  instruction  and  gave 
[2]  it  as  so  modified.  The  definition  of  ** negligence*'  hereto- 
fore approved  by  this  court  is:  ** Negligence  is  the  failure  to  do 
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what  a  reasonable  and  pradent  person  would  ordinarily  have 
done  oiider  the  circumstances  of  the  situation,  or  doing  what 
such  a  person  under  the  existing  circumstances  would  not 
have  done."  {Birsch  v.  Citizens'  Elec.  Co.,  36  Mont.  574,  93 
Pac.  940.)  Neither  the  instruction  offered  nor  the  one  given 
complies  strictly  with  this  definition.  The  offered  instruction 
contains  both  the  words  *' average''  and  "ordinarily."  The 
instruction  given,  contains  neither  of  these  terms.  The  defi- 
nition adopted  by  the  court  contains  the  word  ** ordinarily" 
but  not  the  word  ''average,"  but  the  instruction  of  the  court 
given  as  *'5-A"  is  substantially  correct.  Substance  cannot 
[3]  be  sacrificed  to  undue  nicety  in  phraseology  and  too 
great  critical  exactness  in  the  use  of  words. 

Appellant  also  objects  to  court's  instruction  No.  3  and 
very  strongly  contends  that  the  instruction  is  erroneous 
[4]  in  several  particulars.  It  may  be  stated  as  a  general 
rule  that  where  an  instruction,  in  appropriate  language,  calls 
the  attention  of  the  jury  to  the  subject  matter  to  be  con- 
sidered and  fairly  states  and  presents  the  questions  to  be  de- 
termined, it  is  sufficient.  Section  6746,  Revised  Codes,  does 
not  require  more  than  this  of  the  court's  own  motion.  If,  in 
such  a  case,  a  more  specific  instruction  than  that  given  is  de- 
sired by  a  party,  it  is  his  duty  to  tender  one,  or  to  tender  a 
modification  of  the  one  given.  It  is  not  sufficient  merely 
to  demand  that  the  court  do  it.  This  instruction  meets  with 
these  requirements  and  no  other  was  offered.  So  far  as  the 
trial  of  this  case  was  concerned,  this  instruction  was  not  erro- 
neous. However,  if  an  instruction,  correct  in  other  matters 
and  more  complete  in  the  particulars  here  referred  to,  had 
been  tendered,  it  would  have  been  the  duty  of  the  court  to 
[6]  give  it.  The  instruction  contains  this  statement:  "If 
you  find  from  the  evidence  that  his  capacity  to  earn  money  in 
the  future  is  certain  to  be  impaired  by  reason  of  his  injuries, 
if  any,  you  should  compensate  him  for  such  impairment." 
This  statement  is  authorized  by  section  6068,  Revised  Codes, 
but  in  the  instruction,  no  rule  or  guide  or  suggestion  was 
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made  to  the  jury  as  to  how  it  was  to  comply  with  this  re- 
quirement. This  matter  was  once  before  this  court  and  has 
been  quite  recently  thoroughly  discussed,  analyzed  and  de- 
termined by  other  courts,  and  we  go  no  farther  here  than  to 
call  attention  to  those  decisions:  Bourke  v.  Butte  Elec,  & 
Power  Co.,  33  Mont.  267,  289,  83  Pac.  470 ;  Chesapeake  dt  Ohio 
By.  Co.  V.  EeUy,  241  U.  S.  485,  60  L.  Ed.  1117,  36  Sup.  Ct. 
Bep.  630  [see,  also,  Bose's  U.  S.  Notes] ;  Kinney  y.  Folkerts, 
84  Mich.  616,  48  N.  W.  283;  s.  c,  78  Mich.  687,  44  N.  W. 
152;  Secord  v.  John  Schroeder  Lbr.  Co.,  160  Wis.  1,  150 
N.  W.  971. 

At  the  trial  the  plaintiff  was  permitted  to  introduce 
[6]  evidence  relative  to  a  rupture,  as  a  part  of  the  injuries 
sustained  by  him.  The  defendant  at  that  time  contended 
that  the  evidence  was  improper  because  this  particular  injury 
was  not  within  the  pleadings.  This  question  may  arise  on  a 
new  trial  of  this  cause.  No  objection  was  made  to  the  com- 
plaint on  the  ground  that  it  was  not  su£Sciently  specific.  We 
believe  that  the  allegations  of  the  complaint  are  broad  enough 
to  admit  this  evidence.  (Jenkins  v.  Northern  Pac,  By.  Co., 
44  Mont.  295,  304,  119  Pac.  794.) 

Because  of  the  error  committed  by  the  jury  in  the  method 
of  arriving  at  the  verdict,  we  recommend  that  the  judgment 
of  the  district  court,  and  also  the  order  overruling  appellant's 
motion  for  a  new  trial,  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Peb  Ctjbiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  overruling  the  motion  for  a  new 
trial  are  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Beversed  and  remanded. 
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NEWTON,  Respondent,  v.  CITY  OP  ROUNDUP,  Appellant. 

(No.  4,363.) 
(Submitted  April  19,  1921.    Decided  May  9,  1921.) 

[198  Pac.  441.] 

Cities  and  Taums — Ntiigcmces  —  Septic  Tanks  —  Improper 
Operation — Complaint — Evidence  —  Improper  Admission  — 
Curing  Error — Excessive  Verdict. 

Nuisances — Cities    and    Towns — Septic    Tanks — ^Improper    Operation — 
Complaint — Sufficiency. 

1.  In  an  action  to  abate  a  nuisance  and  to  recover  damages,  the 
complaint,  which  in  substance  alleged  that  by  the  negligent  opera- 
tion of  a  septic  tank  in  connection  with  defendant  city's  sewer 
system  near  his  premises,  in  dumping  the  excrement  therefrom 
upon  a  gravel-bar,  polluting  the  atmosphere  as  weU  as  the  water 
used  by  plaintiff  for  domestic  and  business  purposes,  to  such  an 
extent  as  to  render  his  dwelling-house  unfit  for  habitation,  etc., 
held  to  state  a  cause  of  action. 

Same— Evidence — Sufficiency. 

2.  Kvidence  showing  that  the  air  over  the  portion  of  plaintiff's 
premises  on  which  his  dwelling-house  and  other  improvements 
were  situated  was  polluted  by  noxious  odors  emanating  from  the 
material  removed  from  the  septic  tank  and  deposited  about  150 
yards  from  his  premises  was  sufficient  to  show  negligent  operation  of 
the  tank  and  the  existence  of  a  nuisance. 

Evidence — ^Improper   Admission — Cautionary   Instruction — Curing   Error. 

3.  Error  in  the  admission  in  evidence  of  immaterial  and  incom- 
petent matters  was  cured  by  an  instruction  taking  from  the  jury 
any  consideration  thereof,  the  presumption-  obtaining  that  they 
followed  the  instruction. 

Nuisances — Excessive  Verdict. 

4.  A  verdict  for  $2,000  in  an  action  for  damages  for  maintaining 
a  nuisance,  where  it  appeared  that  besides  losing  $15  rental  a 
month  of  a  house  and  garden  for  about  a  year,  plaintiff  lost 
the  use  of  a  quarter-section  of  land  with  improvements  thereon, 
and  suffered  discomfort  and  annoyance  for  practically  two 
years,  held  not  excessive,  it  being  impossible  in  such  a  case  to  lay 
down  a  fixed  measure  of  damages. 

Appeals  from  District  Court,  Musselshell  County;  Charles 
L.  Crum,  Judge. 

Matters  affecting  health  or  comfort  as  public  nuisances,  see  note 
in  107  Am.  St.  Bep.  236. 

Deposit  of  garbage  by  municipality  as  nuisance,  see  note  in  Ann. 
Cas.   1915A,   139. 
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Action  by  J.  W,  Newton  against  the  City  of  Ronndup. 
Prom  a  judgment  for  plaintiflf,  and  from  an  order  overruling 
its  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Mr,  Thomas  J.  Matthews,  for  Appellant,  submitted  a  brief. 

The  complaint  is  insufficient.  Sections  3882  and  3283,  Re- 
vised Codes,  provide  in  substance  that  all  claims  against  the 
city  (and  partiqularly  those  where  the  amount  and  character 
of  the  claim  may  be  ascertained  with  reasonable  certainty) 
should  be  itemized  and  verified  and  presented  to  the  city 
council,  and  the  council  given  an  opportunity  to  pass  on 
the  daim,  and  if  it  is  found  to  be  a  just  claim,  to  pay  the 
same;  and  the  statute  provides  that  no  action  shall  be  main- 
tained against  the  city  on  account  of  such  claim  or  demand 
until  the  claim  or  demand  has  first  been  presented  to  the  city 
council  for  action  thereon.  This  constitutes  a  condition  pre- 
cedent to  the  right  to  maintain  an  action  on  the  claim  in  this 
action,  and  should  have  been  pleaded  by  the  respondent,  if 
proper  action  had  been  taken  by  him,  and  if  not,  then  the 
suit  was  not  maintainable,  until  the  statute  had  been  com- 
plied with. 

One  reason  why  the  damages  placed  at  $2,000  are  grossly 
excessive  is  that  the  respondent,  over  the  objection  of  the  appel- 
lant, was  allowed  to  testify  to  a  number  of  particular  and  itemized 
items  of  special  damages,  to-wit :  $280  for  a  well ;  $180  for  casing ; 
and  $725  for  an  engine,  which  were  not  pleaded,  and  timely  ob- 
jection was  made  on  that  account  by  the  appellant.  These  dam- 
ages were  clearly  special  damages,  which  may  have  been  the 
natural,  but  were  not  the  necessary,  results  of  the  injury  com- 
plained of,  and,  therefore,  must  have  been  specially  pleaded.  (5 
Eney.  PI.  &  Pr.  719,  and  cases  cited ;  also  Parker  v.  Bond,  5  Mont. 
1,  11,  1  Pac.  209 ;  Mallory  v.  Thomas,  98  Cal.  644,  647,  33  Pac. 
757;  McDuff  V.  Detroit  Evening  Journal  Co.,  84  Mich.  1, 
22  Am.  St.  Rep.  673,  47  N.  W.  671;  Spencer  v.  St.  Paul 
etc.  B,  Co.,  21  Minn.  362;  Onmh  v.  Tive^ity-third  Street  B. 
Co.,  114  N.  Y.  411,  414,  21  X.  E.  993;  Wisner  v.  Barber,  10 
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Or.  342,  344;  Roberts  v.  Graham,  6  Wall.    (U.  S.)   578,  18 
L.  Ed.  791    [see,  also,  Rose's  U.  S.  Notes].) 

Messrs.  Maris  &  Mercer  and  Messrs.  Qoddard  &  Clark,  for 
Respondent,  submitted  a  brief;  Mr.  0.  F.  Qoddard  argued 
the  cause  orally. 

That  the  allegations  of  the  complaint  are  sufficient  to 
charge  the  negligence  of  the  defendant  is  shown  by  the  fol- 
lowing cases:  Louisville  etc.  R.  Co.  v.  Lynch,  147  Ind.  165, 
34  L.  R.  A.  293,  44  N.  R  997,  46  N.  B.  471;  Louisville  etc. 
R.  Co.  V.  Shearer,  119  Ky.  648,  59  S.  W.  330;  Shepherd  v. 
MortovrEdgar  Lumber  Co.,  115  Wis.  522,  92  N.  W.  260;  In^ 
temational  etc.  R.  Co.  v.  Glover  (Tex.  Civ.),  88  S.  W.  515; 
Forquer  v.  North,  42  Mont.  272,  273,  112  Pac.  439;  Pullen 
V.  City  of  Butte,  38  Itfont.  194,  195,  21  L.  R.  A.  (n.  s.)  42, 
99  Pac.  290;  Storm  v.  City  of  Suite,  35  Mont.  385,  89  Pac. 
726. 

Even  though  municipalities  are  clothed  with  power  to  con- 
struct sewer  systems,  septic  tanks  and  other  public  works, 
such  a  municipality  cannot  in  the  use  of  such  power  create  a 
nuisance  to  the  damage  of  a  private  individual  without  re- 
sponding in  damages  whether  the  nuisance  is  the  result  of 
negligence  or  otherwise.  {Markwardt  v.  City  of  Guthrie,  18 
Okl.  32,  11  Ann.  Cas.  581,  9  L.  R.  A.  (n.  «.)  1150,  90  Pac. 
26;  Peterson  v.  City  of  Santa  Rosa,  119  Cal.  387,  51  Pac. 
557 ;  People  v.  City  of  San  Luis  Obispo,  116  Cal.  617,  48  Pac. 
723;  Robb  v.  La  Grange,  158  111.  21,  42  N.  E.  77;  Winchell 
V.  Waukesha,  110  Wis.  101,  84  Am.  St.  Rep.  902,  85  N.  W. 
668.) 

We  submit  that  $2,000  is  a  very  moderate  amount  for  the 
injury  suffered  by  the  plaintiff  because  of  the  nuisance.  In 
respect  to  discomfort  and  annoyance  suffered,  we  submit  the 
following  cases:  Pierce  v.  Wagner,  29  Minn.  355,  13  N.  W. 
170;  Anderson  v.  Chicago,  M.  d  St.  P.  R.  Co.,  85  Minn.  337, 
88  N.  W.  1001;  Stetson  v.  Faxon,  19  Pick.  (Mass.)  147,  31 
Am.  Dec.  123 ;  Swift  v.  Broyles,  115  Ga.  885,  58  L.  R.  A.  390, 
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42  S.  E.  277  J  Randolf  v.  Bloomfidd,  77  Iowa,  50,  14  Am.  St 
Bep.  268,  41  N.  W.  562 ;  Louisville  etc.  Terminal  Co.  v.  Jacobs, 
109  Tenn.  727,  61  L.  R.  A,  ^88,  72  S.  W.  954. 

MB.  COMMISSIONER  JACKSON  prepared  the  opinion  for 
the  court. 

In  this  ease  J.  W.  Newton  brought  his  action  against  the 
city  of  Roundup,  alleging  in  substance  as  follows:  That 
[1]  he  owned  certain  lands  in  the  county  of  Musselshell, 
through  which  lands  flows  the  Musselshell  River;  that  he  had 
improved  the  west  portion  of  the  said  lands  by  erecting  a 
dwelling,  slaughter-house,  houses  for  domestic  animals,  fenc- 
ing some  of  the  land  hog-tight,  dug  a  well,  had  purchased 
machinery  for  the  purpose  of  running  an  artificial  ice  plant 
and  fish-pond,  and  had  begun  the  erection  of  an  ice-house 
thereon;  that  he  had  for  many  years  used  the  waters  and 
underflow  of  the  Musselshell  River  for  stock  and  domestic  pur- 
poses, and  that  he  has  that  right  to  so  use  it  and  likewise 
to  use  it  for  the  purpose  of  making  artificial  ice  and  running 
a  fish-pond  on  his  premises  in  an  unpolluted  condition;  that 
he  has  the  right  to  the  use  of  the  air  over  his  premises  in  a 
pure  and  unpolluted  condition;  that  the  proximity  of  his  land 
to  the  city  of  Roundup  contributes  to  its  value;  that  he  has 
the  right  to  the  free  and  unobstructed  use  of  a  certain  pub- 
lic highway  leading  from  the  city  of  Roundup  to  his  prem- 
ises, and  that  he  is  obliged  to  make  from  two  to  six  trips 
per  day  over  the  highway  in  attending  to  his  business,  and 
that  it  is  the  only  road  leading  from  his  premises  to  the  city ; 
that  defendant,  knowing  these  facts,  built  a  sewer  system, 
completed  about  October  8,  1915,  and  in  the  system  con- 
structed a  septic  tank  about  fifty  yards  west  of  plaintiff's 
property;  that  the  excrement  and  sewage  of  the  city  was  con- 
ducted by  the  sewer  system  into  the  tank  and  thence  to  a 
gravel-bar  in  the  Musselshell  River,  about  one  hundred  and 
fifty  yards  southwest  of  plaintiff's  improved  property;  that 
the  septic  tank  is  so  unlawfully,  negligently,  improperly  and 
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unfikillfully  constructed  and  the  excrement  is  so  unlawfully, 

negligently  and  improperly  dumped  on  the  gravel-bar,  and  by 
means  of  these  several  acts  and  things  defendant  caused 
noxious  odors  and  smells  and  polluted  and  contaminated  the 
atmosphere  over  the  public  road  and  the  lands  containing  the 
dwelling,  slaughter-house  and  other  improvements,  and  pol- 
luted and  contaminated  the  water  of  the  said  Musselshell 
River  and  the  underflow  thereof,  so  as  to  render  the  dwelling- 
house  unfit  for  habitation,  and  to  render  the  lots,  houses  for 
domestic  animals  and  other  improvements  on  the  lands  unfit 
for  the  use  of  the  plaintiff,  and  also  prevented  the  plaintiff 
from  renting  the  same,  or  otherwise  receiving  any  income 
therefrom,  and  that  travel  on  the  said  public  highway  was 
made  very  offensive  and  disagreeable.  The  abatement  of  the 
nuisance  is  asked  and  $10,000  damages.  The  general  and 
special  demurrers  to  the  complaint  were  overruled  and  the 
defendant  answered  in  effect  by  a  general  denial  of  the  nui- 
sance and  damages,  setting  up  as  an  affirmative  defense  that 
prior  to  the  construction  of  the  sewer  and  septic  tank,  the 
plaintiff  had  erected  a  slaughter-house  in  proximity  to  the 
septic  tank,  with  the  usual  slaughter-house  appurtenances, 
and  that  through  plaintiff's  neglect,  large  amounts  of  decayed 
animal  matter  were  deposited  around  the  premises,  and  that 
there  arose  therefrom  noxious  gases  and  smells  which  pol- 
luted the  surrounding  atmosphere  and  made  the  road  travel 
disagreeable;  that  the  tank  was  properly  constructed  and 
functioned  in  a  sanitary  and  odorless  fashion;  that  any  dam- 
age done,  was  due  to  the  use  the  plaintiff  made  of  his  prem- 
ises. The  plaintiff  traverses  by  reply  the  allegations  of  de- 
fendant's affirmative  defense. 

The  trial  was  had  before  a  jury  and  it  returned  special 
findings  of  fact  as  follows: 

"1.  Was  the  slaughter-house,  mentioned  in  the  complaint  in 
this  action,  in  such  a  condition  from  the  time  of  the  erection 
of  the  septic  tank  to  the  trial  of  this  action  that  it  complied 


60  Mont.]  Newton  v.  City  op  Roundup.  29 

L60  Mont.  24.] 

with  the  requirements  of  the  state  board  of  health  of  the  state 
of  Montana  relating  to  slaughter-houses f    Answer:  No. 

'*2.  If  you  find  that  the  plaintiff  has  suffered  any  damages 
by  reason  of  the  aets  complained  of,  how  much  of  said  dam- 
ages was  suffered  by  reason  of  plaintiff's  being  deprived  of 
the  use  of  the  slaughter-house  for  slaughter-house  purposes? 
Answer:  None. 

"3.  What  is  the  reasonable  rental  value  per  month  of  the 
house  and  the  garden  in  connection  therewith!  Answer:  $15 
per  month. 

''4.  If  you  find  that  the  plaintiff  has  suffered  damage  by 
reason  of  the  acts  of  the  defendant,  was  such  damage  suf- 
fered by  reason  of  the  defective  construction  of  the  septic 
tank,  or  the  failure  to  properly  manage  the  samef  Answer: 
Failure  to  properly  manage";  and  a  general  verdict  for  the 
plaintiff  in  the  sum  of  $2,000.  Defendant  appeals  from  the 
judgment  and  order  denying  a  new  trial. 

Error  has  been  predicated  in  nineteen  assignments,  all  of 
which  will  be  treated  under  the  following  heads:  Sufficiency 
of  the  complaint;  suflBciency  of  plaintiff's  evidence  under  the 
allegations;  excessiveness  of  the  verdict  in  view  of  the  spe- 
cial findings  and  the  evidence;  immaterial  and  incompetent 
matters  testified  to  at  the  trial  tending  to  confuse  the  jury; 
the  giving  and  refusing  of  certain  instructions. 

That  the  complaint  is  sufficient  has  been  definitely  settled 
by  this  court  in  Daioes  v.  Ch'eat  Falls,  31  Mont.  9,  77  Pac. 
309.     We  also  think  no  fatal  error  shows  in  the  instructions. 

While  plaintiff  did  not  prove  the  tank  was  ''unlawfully, 
[2]  negligently,  improperly  and  unskillfully  constructed," 
the  evidence  overwhelmingly  shows  that  the  air  over  the  west 
portion  of  plaintiff's  land,  on  which  was  situated  the  house 
and  other  improvements,  and  the  road,  was  polluted  by  the 
noxious  odors  that  emanated  from  the  material  which  came 
from  the  septic  tank  and  w^as  deposited  on  the  gravel-bar. 
This  proof,  as  we  view  it  under  the  allegation,  '*and  the  ex- 
crement is  so  unlawfully,  negligently  and  improperly  dumped 
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on  said  gravel-bar/'  is  sufScient  to  show  the  negligent  and 
improper  operation  of  the  tank  and  the  establishment  of  a 
nuisance  to  plaintiff.  ''The  function  of  this  court  Ib  to  de- 
termine whether  plaintiff  made  a  case  by  his  evidence  upon 
which  he  is  entitled  to  relief  within  the  allegations  of  his 
complaint,  considered  from  any  point  of  view."  (HaimUon 
V.  Eamilton,  51  Mont.  509,  154  Pac.  717;  ForseU  v.  Pitts- 
burgh etc.  Copper  Co.,  88  Mont,  403,  100  Pac.  218.) 

Practically  all  of  plaintiff's  case  is  devoted  to  the  showing 
that  the  ** lower  80"  was  the  portion  of  plaintiff's  lands,  the 
air  over  which  and  the  water  thereon  were  subject  to  the 
detriment  of  the  noisome  smells  and  water  pollution,  with 
consequent  unfitness  for  use  or  rental  by  plaintiff,  and  that 
the  air  over  the  road  traveled  by  plaintiff  in  the  use  of  his 
property  had  been  vitiated.  Plaintiff's  evidence  shows  that 
the  witness  Smith  was  compelled  to  leave  plaintiff's  house, 
in  which  he  had  lived,  on  account  of  disagreeable  odors, 
and  the  house  had  been  vacant  for  one  year  at  least  prior  to 
the  trial;  that  plaintiff  had  not  used  his  property  without 
annoyance  for  practically  two  years;  that  he  suffered  no  loss 
from  his  purchase  of  machinery;  and  that  the  nuisance  was 
abated  a  short  time  prior  to  the  date  of  this  trial.  The  evi- 
dence of  the  defendant  sharply  conflicts  with  that  of  the 
plaintiff,  but  its  weight  and  the  credibility  of  the  witnesses 
were  solely  within  the  province  of  the  jury. 

While  it  is  true  that  during  the  course  of  the  trial  many 
[3]  immaterial  and  incompetent  matters  were  admitted  in 
evidence  that  might  tend  to  confuse  the  jury,  we  are  of  the 
opinion  that  the  instruction  of  the  court  taking  from  the  jury 
any  consideration  of  those  matters  disposes  of  this  contention, 
for  it  is  to  be  assumed  that  the  jury  followed  the  court's  in- 
structions. The  jury  found  that  all  of  the  evidence  prepon- 
derated in  favor  of  plaintiff,  and  while  returning  to  the  court 
the  findings  of  fact,  assessed  the  damages  of  the  plaintiff  at 
the  sum  of  $2,000. 
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Plaintiff  made  Iiia  case  to  the  satisfaction  of  the  jury,  and 
[4]  while  two  findings  of  fact  show  the  jury  decided  he  had 
suffered  no  damages  hy  reason  of  being  deprived  of  the  use 
of  the  slaaghter-honse  as  such,  and  that  the  rental  value  of 
the  house  and  garden  was  but  $15  a  months  there  was  cer- 
tainly nothing  to  preclude  the  jury  from  cousidering  the 
discomfort  and  annoyance  suffered  by  the  plaintiff  and  the 
loss  of  the  entire  "lower  80**  and  its  improvements  for  any 
purpose  for  which  it  might  ordinarily  be  used  by  reason  of 
the  nuisance,  and  that  plaintiff  was  damaged  to  the  amount 
of  the  verdict.  We  think  the  damages  not  excessive. 
(Anderson  ▼.  Chicago,  M.  di  St.  P.  By.  Co.,  85  Minn.  337,  88 
N.  W.  1001.)  The  case  is  one  where  no  fixed  measure  of 
damages  can  be  laid  down  (Pierce  v.  Wagner,  29  Minn.  355, 
13  N.  W.  170;  Neary  v.  Northern  Pac.  By.  Co.,  41  Mont.  480, 
110  Pae.  226;  Hollenback  v.  Stone  &  Webster  Engineering 
Corp.,  46  Mont.  559,  129  Pac.  1058;  KeUey  ▼.  John  B.  Daily 
Co.,  56  Mont.  63,  181  Pac.  326). 

For  the  reasons  herein  stated,  we  recommend  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

Peb  Gubiah:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  affirmed. 

Afftrmedm 
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(No.  4,362.) 
(Submitted  April  19,  1921.    Decided  May  9,  1921.) 
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EqvAiy--Parii%erBldp-'A(XOunUng'-Find  of   Jtiry—When 

Conclusive. 

Equity — Oonflicting  Eyidenee— Findings — When  Cbncluflive. 

1.  Where  the  evidence  in  an  equity  case,  tried  by  a  jnry,  is  in  sub- 
stantial conflict,  the  burden  rests  npon  appellant  to  show  that  its 
preponderance  was  decisively  in  his  favor  before  a  reversal  of  the 
judgment  on  the  ground  that  the  findings  are  not  supported  by  the 
evidence  may  be  had. 

Same — Findings — Evidence — Showing  Necessary  for  Beversal. 

2.  While  the  findings  of  a  jury  in  an  equity  case  are  only  advisory 
and  may  be  adopted  or  rejected,  yet  where  the  trial  court  by  their 
adoption  approved  them,  a  showing  that  there  is  a  clear  preponder- 
ance of  the  evidence  against  them  is  necessary  before  they  will  be  dis- 
turbed on  appeal 

<  Appeal  from  District  Court,  Missoula  Countjf;  Asa  L.  Dwnr 
can,  Judge. 

Action  by  Dwight  N.  Mafion  against  John  Swee.  JTudgment 
for  plaintiff.  Defendant  appeals  from  it  and  from  an  order 
denying  him  a  new  trial.    Modified  and  afiSrmed. 

Mr.  Albert  Besancon,  Mr.  E.  C.  Mulroney,  Mr.  CoJcer  F. 
Bathhone  and  Mr.  L.  I.  Wallace,  for  Appellant,  submitted  a  brief ; 
'  Mr.  Besancon  and  Mr.  Mulroney  argued  the  cause  orally. 

-     Mr.  A.  N.  WJUtlock  and  Mr.  Harry  H.  Parsons,  for  Respond- 
ent,  submitted  a  brief;  Mr.  Whitlock  argued  the  cause  orally. 

MR.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

This  action  was  tried  in  the  court  below  upon  appropriate 
pleadings  presenting  for  determination  primarily  the  issue  as 
to  whether  or  not  a  general  copartnership  was  entered  into  be- 
;  tween  plaintiff  and  defendant,  and  for  an  accounting.    By  writ- 
ten stipulation  entered  into  and  filed  at  the  commencement  of 
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the  trial,  the  parties  agreed  that  the  only  questions  that  should 
be  submitted  to  the  jury  were  whether  such  partnership  ever 
existed,  when  it  began  and  terminated,  and  what  percentage  of 
the  profits  each  partner  was  entitled  to,  and  that,  if  the  jury 
decide  that  a  partnership  as  claimed  by  the  plaintiff  did  so  exist 
and  final  decree  to  that  effect  be  entered,  an  accounting  should 
be  had  before  a  referee  to  be  agreed  upon  by  the  parties,  or 
designated  by  the  court.  The  suit  was  in  equity  before  a  jury 
in  its  advisory  capacity.  The  response  of  the  jury  to  the  inter- 
rogatories submitted  was  in  favor  of  the  plaintiff.  The  findings 
of  the  jury  were  subsequently  adopted  by  the  court,  conclu- 
sions of  law  based  thereon  were  made,  and  decree  entered  acr 
cordingly.  Motion  for  a  new  trial  was  made  and  denied.  From 
the  order  of  the  court  overruling  the  motion  of  the  defendant 
for  a  new  trial  and  from  the  judgment  these  appeals  are 
prosecuted. 

The  appellant  relies  upon  fourteen  specifications  of  error  for 
a  reversal,  but  a  careful  examination  of  the  record,  together 
with  the  briefs  of  counsel,  discloses  no  necessity  for  separate 
consideration  thereof,  and  all  will  be  disposed  of  in  the  discus- 
sion following. 

The  special  interrogatories  submitted  to  the  jury  and  their 
findings  thereon  were: 

**  Interrogatory  No.  1:  Was  there  ever  a  copartnership  exist- 
ing between  the  plaintiff  and  the  defendant  in  the  business  of 
practicing  law!    Answer  to  interrogatory  No.  1:  Yes. 

**  Interrogatory  No.  2:  If  you  answer  the  interrogatory  No.  1 
in  the  affirmative,  state  when  said  copartnership  began.  An- 
swer to  interrogatory  No.  2 :  November,  1910. 

"Interrogatory  No.  3:  If  you  answer  interrogatory  No.  1  in 
the  aflSrmative,  state  when  said  copartnership  ended,  if  at  aU. 
Answer  to  interrogatory  No.  3:  May  16,  1915. 

**  Interrogatory  No.  4:  If  you  answer  interrogatory  No.  1  in 
the  affirmative,  state  what  share  or  percentages  of  the  profits 

00 
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each  partner  was  to  receive.  Answer  to  interrogatory  No.  4: 
Fifty  per  cent  each.*' 

The  testimony  submitted  on  behalf  of  plaintiff,  if  standing 
[1]  alone,  appears  to  be  amply  sufficient  to  sustain  the  fore- 
going findings.  The  evidence  of  the  defendant,  however,  pro- 
duces a  substantial  conflict  upon  every  material  issue  tendered 
by  the  plaintiff.  The  jury  found  the  preponderance  in  favor 
of  the  plaintiff.  By  repeated  declarations  of  this  court,  the 
burden  rests  upon  the  appellant  to  show  such  preponderance 
decisively  to  be  otherwise  in  order  to  sustain  a  reversal.  {HeU- 
man  v.  LougTirin,  57  Mont.  380,  188  Pac.  370 ;  Sniith  v.  Hoff- 
man, 56  Mont.  299,  184  Pac.  842 ;  Roberts  v.  OechsU,  54  Mont. 
589,  172  Pac.  1037 ;  EoUiaMe  v.  Bovlet,  53  Mont.  66,  161  Pac. 
163 ;  Gibson  v.  Morris  State  Bank,  49  Mont.  60,  140  Pac.  76 ; 
Dean  v.  Stewart,  49  Mont.  506,  154  Pac.  966.)  The  trial  court 
and  the  jury  hearing  the  evidence,  seeing  the  witnesses  and  ob- 
serving their  demeanor  and  appearance  upon  the  stand,  and 
having  before  them  all  of  the  attendant  circumstances,  are 
better  able  to  judge  of  the  credibility  and  fix  the  weight  to  be 
given  to  evidence  of  the  various  witnesses  than  is  this  court, 
and  hence,  the  jury  having  resolved  the  preponderance  based 
upon  a  substantial  conflict  in  competent  evidence  in  favor  of 
the  plaintiff,  and  the  court  having  approved  their  findings,  we 
think  their  findings  should  not  be  disturbed. 

It  is  true  that  the  findings  of  a  jury  in  an  equity  case  are 
[2]  only  advisory  and  may  be  adopted  or  rejected  by  the  trial 
court  as  its  view  of  the  evidence  may  dictate  {Bosanaiz  v. 
Ostronich,  57  Mont.  197,  187  Pac.  1009) ;  yet  the  services  of  a 
jury  once  being  had  in  an  equity  case,  they  occupy  largely  the 
same  position,  upon  principle,  as  if  rendering  their  verdict  in 
a  case  at  law,  and  therefore  their  findings  of  fact  upon  a  sub- 
stantial conflict  in  evidence  should  not  be  rejected  unless  the 
evidence  viewed  as  a  whole  clearly  preponderates  against  such 
findings.     {Bosanatz  v.  Ostronich,  siipra.) 
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The  tYidence  in  this  ease  is  Yoluminous,  coYering  transactions 
by  and  between  plaintiff  and  defendant  OYer  a  period  of  years 
from  1910  to  1915.  No  principle  of  law  is  invoWed  upon  this 
appeal  requiring  a  decision  for  the  pnrposse  of  establishing 
precedent,  and  a  rcYiew  of  the  facts  as  shown  by  the  proof  would 
aYail  nothing,  and  could  only  serve  to  point  out  a  sharp  and 
substantial  conflict,  which  pursuant  to  its  many  declarations, 
precludes  this  oourt  from  doing  other  than  sustain  the  findings 
of  the  court  bdow.  (Boscmaiz  y.  Osironick,  supra;  PreviHch  v. 
BtUte  Elec.  By.  Co.,  47  Mont.  170,  131  Pac.  25;  Murphy  y. 
Cooper,  41  Mont.  72,  108  Pac.  576.)  We  find  no  error  in  the 
record  to  justify  a  reversal. 

It  is  to  be  observed,  however,  that  plaintiff  testified  that  a 
fall  settlement  of  all  fees  between  himself  and  defendant  was 
had  up  to  July  1,  1914,  and  he  makes  no  claim  to  his  testimony 
for  any  accounting  prior  to  that  date.  We  think  the  decree  of 
the  lower  court  should  be  modified  so  as  to  exclude  an  account- 
ing between  these  parties  prior  to  July  1,  1914,  and  with  that 
modification  we  recommend  that  the  judgment  and  order  of  the 
lower  court  be  affirmed* 

Per  Ctxbiam  :  For  the  reason  stated  in  the  foregoing  opinion, 
it  is  ordered  that  the  decree  of  the  lower  court  be  modified  so  as 
to  exclude  an  accounting  between  the  parties  prior  to  July  1, 
1914,  and,  as  so  modified,  the  judgment  and  order  of  said  court 
is  aflSrmed. 

Modified  and  affirmed. 
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MABES,  Appibllakt^  v.  MABES,  Exboutbiz,  ar    iiL.»  Rb- 

SPONDENTS. 

(No.  4,329.) 
(Submitted  April  18,  1921.    Decided  June  27,  1921.) 
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Partnership — Dissolution  by  Death — Executors  and  Adminvs- 
trators — Accounting — Appeal  —  Rehearing  —  Statutory  Con- 
struction, 

Partnership — ^Dissolution   by  Death — Survivor  must   Make   Accounting  to 
Executrix  of  Decedent. 

1.  Where  the  affairs  of  a  general  partnership  dissolved  bj  death 
were  not  fully  settled,  an  action  for  an  accounting  by  the  surviving 
partner  for  his  sole  benefit,  against  the  executrix  of  the  decedent  did 
not  lie,  in  view  of  the  provisions  of  section  7607,  Bevised  Codes, 
which  inter  alia  make  it  the  duty  of  the  survivor  who,  in  contempla- 
tion of  law,  is  in  actual  possession  of  the  partnership  property,  to 
wind  up  its  affairs,  and  thereupon  account  to  the  personal  represen- 
tative of  the  decedent. 

Statutes — ^Adoption  from  Another  State — Construction. 

2.  Adoption  of  a  statute  from  another  state  carries  with  it  the  con- 
struction placed  thereon  by  the  highest  court  of  the  state  from  which 
it  is  adopted. 

Partnership — Dissolution — Continued  Existence  for  Purpose  of  Settlement 
of  Affairs. 

3.  Until  the  affairs  of  a  partnership,  dissolved  by  death  or  any  other 
cause,  are  closed,  it  has  a  limited  existence  for  the  purpose  of  col- 
lecting its  assets,  settling  all  accounts  and  making  good  its  outstand- 
ing engagements. 

ON  MOTION  FOB  BEHEABINO. 

Appeal — Behearing — Limited  to  Original  Grounds  Urged. 

4.  On  application  for  rehearing,  the  supreme  court  will  not  consider 
grounds  for  reversal  not  presented  upon  the  original  hearing. 

Partnership — Dissolution   by   Death — Claims   by  Surviving   Partner — Pres- 
entation for  Allowance  Necessary. 

5.  Where  a  partnership  is  dissolved  by  death,  and  upon  liquidation 
of  its  affairs,  or  in  course  thereof,  it  appears  that  the  deceased  partner 
was  indebted  to  the  survivor  in  an  amount  over  and  above  the  part- 
nership assets,  the  latter  must  present  his  claim  for  allowance  under 
the  provisions  of  section  7525,  Bevised  Codes. 

Appeal  from  District  Court,  LeuHs  and  Clark  County;  W.  H. 
Poorman,  Judge. 


2.    Construction   of   adopted   statutes,  see  notes   in  1   Aim,   Oas.   147; 
Ann.  Cas.  1917B,  651,  660. 
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AonoN  ^  Joseph  Mares  against  Emma  Mares,  as  ezecntrix 
of  the  last  will  and  testament  of  Frank  Mares,  deceased, 
and  another.  Judgment  for  defendants.  Plaintiff  appeals. 
AflSrmed. 

Mr.  Henry  C,  StMiJi  and  Messrs  Mclniire  A  Murphy,  for 
Appellant^  submitted  a  brief;  Mr.  H.  G.  McIrUire  argued  the 
cause  orally. 

The  demurrer  to  the  aniended  complaint  was  sustained  on 
the  grounds  that  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  a  suit  for  an  accounting 
by  a  surviving  partner  against  the  personal  representative  of  a 
deceased  partner  will  not  lie.  On  the  argument  of  the  present 
demurrer  no  authorities  were  cited  by  counsel  for  defendants 
save  Bevised  Codes,  sections  7603  and  7607,  particular  stress 
being  laid  on  section  7607,  and  McKay  v.  Joy,  70  Gal.  581,  11 
Pac.  832w  In  this  latter  case  section  1565  of  the  California 
Code  of  Civil  Procedure,  which  is  practically  the  same  as  our  sec- 
tion 7607,  was  given  as  the  sole  basis  of  the  decision,  reading  as 
follows:  "Section  1585  •  •  •  gives  to  the  surviving  part- 
ner ample  power  to  take  possession  of  the  property  of  the  part- 
nership and  wind  up  its  affairs.  It  necessarily  follows  that 
he  does  not  need  the  interposition  of  a  court  of  equity  to  aid 
him  in  doing  that  which  he  has  ample  authority  to  do  himself.  * ' 
This,  possibly  would  be  true  if  the  surviving  partner  were 
actually  in  the  possession  of  all  the  partnership  assets  and  had 
the  absolute  control  of  the  same,  but  in  the  instant  cas&  it  is 
shown  by  the  allegations  of  the  amended  complaint  that  such 
possession  and  control  were  and  are  not  in  the  appellant,  and 
it  follows,  then,  that  it  is  impossible  to  see  wherein  that  case, 
even  if  it  were  good  law,  which  we  deny,  has  any  bearing 
on  the  iiffltant  case  with  its  entirely  different  statement  of  facts. 
Referring  to  sections  7603  and  7607  of  the  Revised  Codes,  it 
will  be  at  once  seen  that  section  7603  has  no  bearing  whatever 
on  the  instant  case,  and  as  to  section  7607,  there  is  not  here 
presented  a  ease  of  the  surviving  partner  continuing  in  the 
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possession  of  the  partnership,  nor  the  settling  by  him  of  its 
business,  nor  of  his  duty  to  account,  etc.  The  firm  debts  are 
all  paid,  but  the  firm  assets  in  appellant's  possession  according 
to  the  amended  complaint  are  insufScient  to  satisfy  the  amount 
that  he  is  entitled  to  by  reason  of  the  deceased  partner  having 
drawn  out  more  than  what  he  was  entitled  to  under  the  part- 
nership agreement.  This,  of  course,  under  the  elementary  rules 
applicable  to  the  law  of  partnership  entitles  him  to  relief,  and 
what  that  relief  shall  be,  in  the  nature  of  things,  anil  in  the 
light  of  the  allegations  of  the  amended  complaint,  can  only  be 
ascertained  after  and  upon  an  accounting.  This,  we  submit,  is 
the  plain  meaning  of  Silver  v.  Eakins,  55  Mont.  210,  175  Pac. 
877.  And  this  is  the  general  law  on  the  subject.  (See 
30  Cyc,  title  *' Partnership,"  p.  684,  note  4;  Marlatt  v.  Scuni- 
land,  19  Ark.  443;  Hargis  v.  CampheU,  14  Fla.  27;  Ga^kil  v. 
Adams,  83  Mo.  App.  380.) 

The  authorities  are  to  the  effect  that  upon  the  dissolution  of 
a  partnership  an  accounting  of  one  partner  against  another 
partner  can  be  had;  and  if  it  could  have  been  had  against 
Frank  Mares  alive,  section  7604,  Revised  Codes,  surely  pro- 
vides for  such  a  suit  against  his  executrix.  It  was  so  held  in 
Franklin  v.  Trickey,  9  Ariz.  282,  11  Ann.  Cas.  1105,  80  Pac. 
352.  (See,  also,  Choate  v.  O'Neal,  57  Ark.  299,  21  S.  W.  470; 
Arnold  v.  Arnold,  90  N.  Y.  580;  Reese  v.  Kinkead,  17  Nev. 
447,  30  Pac.  1087;  Shields  v.  Fuller,  4  Wis.  102,  65  Am.  Dec. 
293.)  In  Sweet  v.  Taylor,  36  Hun  (N.  Y.),  256,  it  was  held: 
*'An  action  at  law  lies  by  one  partner  against  the  executor 
of  a  deceased  copartner  to  recover  firm  assets."  In  Hawkins 
V.  Capron,  17  R.  I.  679,  24  Atl.  466,  it  was  held:  *' Trover  lies 
by  a  surviving  partner  to  recover  possession  of  the  firm  assets 
against  the  representatives  of  the  deceased  partners."  (See, 
also,  1  Woemer  on  Administration,  pp.  263,  297;  30  Cyc.  684, 
note  4.) 

Now,  if,  as  is  held  in  some  of  the  above  cases,  an  action  at  law 
will  lie  against  the  personal  representative  of  a  deceased  part- 
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ner,  a  fortiori,  must  an  action  in  equity  lie.  But  from  an- 
other standpoint  the  action  is  maintainable.  Repeatedly  has 
it  been  decided  in  Montana,  as  elsewhere,  that  until  an  account- 
ing has  been  had  between  partners,  and  a  balance  found,  one 
partner  cannot  sue  another  at  law.  {Boehme  v.  Fitzgerald,  43 
Mont.  228,  116  Pac.  413.) 

Mow  it  appears  from  the  allegations  of  the  complaint  in  the 
present  case,  the  deceased  partner  and  his  estate  have  received 
far  more  than  what  they  were  entitled  to;  the  partnership  debts 
and  affairs  have  been  fully  adjusted  and  paid,  and  there  re- 
mains only  the  adjustment  of  the  affairs  of  the  partners  inter 
se,  with  an  allegation  that  upon  such  adjustment,  the  deceased 
partner,  or  his  estate,  would  be  largely  indebted  to  the  part- 
nership but  in  an  amount  not  ascertainable  except  after  an  ac- 
counting, to  the  surviving  partner.  To  deny  this  accounting, 
whether  by  the  executrix  or  by  her  and  the  heirs  at  law  of  the 
deceased  partner,  would  deprive  the  surviving  partner  of  all 
rights,  in  flagrant  violation  of  the  fundamental  maxim,  "For 
every  wrong  there  is  a  remedy.*'     (Rev.  Codes,  sec.  6191.) 

Mr.  C.  A.  Spcmlding  and  Mr.  0.  W.  McConnell,  for  Respond- 
ents, submitted  a  brief ;  Mr.  Spcmlding  argued  the  cause  orally. 

Appellant  as  the  surviving  partner,  being  in  possession  and 
having  full  control  of  all  of  the  property  of  the  partnership, 
both  real  and  personal,  must  account  to  the  executrix  of  the 
deceased  partner,  and  she  cannot  be  compelled  to  account  to 
him.  The  settlement  and  accountixig  of  this  partnership  must, 
under  our  statute,  come  from  the  surviving  partner.  It  is 
peculiarly  within  his  power  to  account,  and  it  is  not  within  the 
power  of  the  executrix,  or  the  widow  or  minor  child  of  the 
deceased  to  account,  and  there  are  no  allegations  in  the  amended 
complaint  sufficient  to  require  an  accounting  by  them.  In  the 
case  of  McKay  v.  Joy,  70  Cal.  581,  11  Pac.  832,  it  is  held  that  a 
surviving  partner  cannot  maintain  an  action  against  the  per- 
sonal representative  of  his  deceased  partner  for  an  accounting 
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of  the  partnership  affairs.  Counsel  for  appellant  insist  that 
this  decision  is  not  good  law,  and  that,  even  if  sound  in  prin- 
ciple, it  is  distinguishable  from  the  ca^e  at  bar,  because  the 
amended  complaint  avers  that  the  surviving  partner  has  not 
possession  of  the  partnership  assets.  Even  if  this  were  the  al- 
legation, which  is  not  the  case,  it  would  constitute  no  valid 
ground  of  distinction.  The  supreme  court  of  California  directly 
so  held  in  the  McKay  Case.  There  a  surviving  partner  sued 
the  administrator  of  the  estate  of  the  deceased  partner  for  an 
accounting,  averring  that  all  the  partnership  assets  had  been 
seized  by  such  administrator  and  that  none  thereof  were  in  his 
possession.  The  court  held  that  the  action  could  not  be  main- 
tained, and  that  the  trial  court  properly  granted  a  motion  for 
nonsuit.  The  court  further  held  that  it  was  the  duty  of  the 
surviving  partner  to  take  possession  of  the  partnership  prop- 
erty regardless  of  the  claims  of  other  persons  thereto,  and  not 
having  done  so,  no  action  for  an  accounting  against  the  ad- 
ministrator could  be  maintained.  It  is  the  duty  of  appellant 
here  to  have  possession  of  this  partnership  property  as  the  sur- 
viving partner,  and  he  can  acquire  no  right  to  maintain  an 
action  for  an  accounting  against  respondents  by  reason  of  his 
refusal  to  perform  this  duty. 

But  the  allegation  in  the  amended  complaint  in  the  case  at 
bar  is  not  that  plaintiff  is  not  in  possession  of  partnership 
assets.  The  averment  merely  is  that  *' plaintiff  is  not  possessed 
of  any  of  the  assets  of  said  partnership  save  constructively  as 
to  certain  parcels  of  real  estate  which  are  held  in  their  joint 
names."  This,  it  is  submitted,  is  an  aflSrmative  showing  of 
possession  of  partnership  assets  and  requires  plaintiff  to  pro- 
ceed as  the  statute  directs. 

Counsel  for  appellant  cite  in  their  brief  the  case  of  Franldin 
V.  Trickey,  9  Ariz.  282,  11  Ann.  Cas.  1105,  80  Pac.  352,  to  sus- 
tain the  contention  that  upon  the  dissolution  of  a  partnership 
an  accounting  of  one  partner  against  another  partner  can  be 
had.    That  general  rule  is  cheerfully  conceded,  but  it  does  not 
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follow,  as  counsel  insist,  that  if,  with  Frank  Mares  alive,  this 
action  could  be  maintained,  with  Frank  Mares  dead,  it  can  be 
likewise  maintained.  This,  indeed,  is  the  fundamental  error  in 
the  entire  argument  of  counsel  for  appellant.  With  both  part- 
ners living  they  stand  upon  an  equality  before  the  law.  Neither 
has  exclusive  {Kusession  of  the  partnership  assets,  and  upon 
neither  is  imposed  the  exclusive  duty  of  accounting  to  the 
other.  With  one  partner  dead,  however,  the  situation  is  wholly 
changed.  Upon  the  happening  of  that  event  the  surviving  part- 
ner at  once  becomes  entitled  to  the  exclusive  possession  of  the 
partnership  assets,  and  the  duty  immediately  devolves  upon  him 
to  wind  up  the  partnership  affairs  and  account  to  the  personal 
r^resentatives  of  the  deceased  partner.  Clothed  with  these 
rights  and  resting  under  these  obligations,  the  surviving  part- 
ner finds  the  duty  of  accounting  shifted  from  an  equality  and 
put  upon  him  alone.  But  the  case  of  Franklin  v.  Trickey, 
supra,  is  not  an  authority  for  the  proposition  to  sustain  which 
it  is  cited  by  counsel  for  appellant.  Indeed,  a  cursory  exam- 
ination of  the  facts  stated  in  the  opinion  discloses  that  ther^ 
the  situation  was  precisely  opposite  to  that  disclosed  by  the 
record  in  the  case  at  bar.  There  the  action  was  instituted  by 
the  personal  representative  of  the  deceased  partner  against  the 
personal  representative  of  the  surviving  partner,  which  is 
analogous  to  an  action  by  Emma  Mares,  executrix,  against  ap- 
pellant as  the  surviving  partner.  Of  course  such  an  action  as  that 
can  be  maintained  for  the  very  sufficing  reason  that  the  statute 
imposes  the  duty  upon  appellant  to  account  to  Emma  Mares, 
executrix,  and  this  duty  can  be  enforced  by  the  courts.  The 
converse,  of  course,  is  not  true ;  for  the  statute  does  not  impose 
any  duty  upon  Emma  Mares,  executrix,  to  account  to  appellant. 
This  court  in  the  case  of  Boehme  v.  Fitzgerald,  43  Mont.  226, 
115  Pac.  413,  said  that  the  surviving  partners  were  still  entitled 
to  continue  the  possession  and  to  settle  the  partnership  affairs. 
It  would  be  their  duty  to  account  to  the  administrator. 
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MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff  for  a  partnership 
accounting.  The  defendants  are  the  widow  and  minor  daughter 
of  Prank  Mares,  deceased,  the  former  being  made  a  party  in- 
dividually, and  as  executrix  of  the  last  will  and  testament  of 
the  decedent.  Judgment  is  sought  against  the  executrix  of  the 
estate  for  moneys  alleged  to  be  due  to  the  plaintiff,  on  a  claim 
against  the  deceased  partner,  for  cash  advanced  by  the  plain- 
tiff over  and  above  the  amount  of  contribution  made  to  the  co- 

■ 

partnership  by  the  deceased,  and  for  money  drawn  by  the  de- 
cedent in  excess  of  his  portion  of  the  profits.  A  general 
demurrer  was  interposed  to  the  amended  complaint  and  sus- 
tained by  the  lower  court,  and  judgment  was  entered  for  the 
defendants.    This  appeal  is  from  the  judgment. 

Four  specifications  of  error  are  made  by  the  plaintiff,  all 
of  which  are  summarized  in  but  one  question,  viz.:  Does  the 
complaint  state  facts  sufficient  to  constitute  a  cause  of  action! 
The  amended  complaint  alleges,  in  substance,  as  follows : 

Paragraph  1  alleges  that,  on  or  about  May  1,  1892,  plaintiff 
and  Frank  Mares,  deceased,  formed  and  entered  into  a  copart- 
nership, by  the  terms  of  which  they  agreed  to  contribute  an 
equal  amount  of  money  to  the  funds  of  the  partnership,  and  they 
further  agreed  to  become  equal  partners  in  the  management  of 
the  business  of  the  firm,  and  that  this  relation  and  copartner- 
ship were  actively  carried  on  by  them  until  December  11,  1916, 
when  Frank  Mares  died.  Paragraph  2  alleges  the  appointment 
and  qualification  of  Emma  Mares  as  executrix ;  that  she  is  the 
widow  of  deceased;  that  Blanche  is  fourteen  years  of  age, 
and  is  the  only  child  of  the  deceased,  and  that  they  are  his  only 
heirs.  Paragraph  3  alleges  the  contribution  to  the  business  of 
the  copartnership  by  the  plaintiff  of  more  than  $118,925;  that 
Frank  Mares  contributed  merely  a  nominal  sum  thereto,  the 
exact  amount  thereof  being  unknown  to  plaintiff;  that  Frank 
Mares  from  time  to  time  took  and  used  for  his  individual  use 
and  benefit  large  sums  of  money  of  firm  assets,  the  sums  so 


60  Mont.]  Mares  v.  Mares  et  au  43 

[60  Mont.  36.] 

taken  largely  exceeding  the  proportion  to  which  he  was  entitled 
of  the  partnership  assets,  the  amount  thereof  being  unknown  to 
plaintiff,  and  which  can  only  be  ascertained  by  an  accounting 
of  the  affairs  of  the  partnership;  that  during  the  same  time 
the  amounts  drawn  out  of  such  business  by  plaintiff  were  less 
than  what  he  was  entitled  to  under  the  partnership  agreement ; 
that  Fr^nk  Mares  used  large  sums  of  firm  moneys,  for  his 
private  use,  over  and  above  what  he  was  entitled  to;  in  many 
instances  failed  to  keep  an  account  or  record  thereof  on  the 
books  of  the  firm;  that  he  invested  partnership  moneys  in  real 
and  personal  property  the  title  to  which  he  took  in  his  own 
name,  and  which  now  so  remains  (the  real  property  being  de< 
scribed) ;  that  because  of  the  fact  that  plaintiff  contributed  to 
the  partnership  sums  so  far  in  excess  of  those  contributed  by 
Frank  Mares,  and  drew  out  so  much  less  than  Frank  Mares, 
the  plaintiff,  on  an  accounting  being  had,  is  entitled,  under  the 
partnership  agreement,  to  be  reimbursed  for  the  difference  be- 
tween the  amounts  contributed  and  received  by  him  and  those 
contributed  and  received  by  the  deceased,  which  difference  can 
only  be  ascertained  after  an  examination  of  the  books  and 
papers  of  the  firm  and  an  accounting  of  its  business  and  affairs. 
Paragraph  4  alleges  that  all  debts  of  the  firm  have  been  paid, 
all  of  its  affairs  have  been  adjusted  except  the  difference  be- 
tween the  parties  growing  out  of  the  partnership,  and  that 
plaintiff  is  not  possessed  of  any  of  the  assets  of  the  firm  save, 
constructively,  as  to  certain  parcels  of  real  estate  which  aro 
held  in  their  joint  names,  but  which  in  value  are  much  less 
than  what  plaintiff  is  entitled  to  on  an  accounting  of  the  affairs 
of  the  partnership.  Paragraph  5  alleges  a  demand  for  an  ac- 
counting and  adjustment  of  the  affairs  of  the  partnership,  made 
upon  Frank  Mares  during  the  last  year  of  his  life,  and  upon 
his  executrix,  and  a  refusal  thereof  on  the  part  of  each  of  them. 
The  prayer  is  for  an  accounting;  that  the  described  real 
estate  and  personal  property  purchased  with  partnership  funds 
be  declared  partnership  property  and  assets;  that  all  property 
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of  the  partnership  be  sold  and  the  proceeds  applied  toward 
the  sum  found  due  plaintiff  on  an  accounting;  that  plaintiff 
have  judgment  for  any  balance  that  may  be  found  due  against 
the  defendant  executrix;  that  such  judgment  be  ordered  paid 
out  of  any  individual  property  of  deceased  in  her  hands  as 
such  executrix;  and  for  general  relief. 

The  complaint  was  filed  August  6,  1918,  one  year  and  eight 
months  after  the  date  alleged  of  the  death  of  Frank  Mares,  the 
deceased  partner.  As  noticed  from  the  allegations  of  the  com- 
plaint, the  plaintiff  seeks  an  accounting  of  the  business  and 
affairs  of  the  partnership  of  Mares  Bros.,  covering  over  twenty- 
four  and  a  half  years,  alleging  that  in  the  last  year  of  his 
brother's  life  he  demanded  an  accounting,  and  that  Emma 
Mares,  executrix  of  his  brother's  estate,  although  demand  has 
been  made  upon  her,  has  refused  to  account.  There  is  no  al- 
legation in  the  amended  complaint  that  the  defendants,  or 
either  of  them,  know  anything  about  the  alleged  advancements 
made  to  the  partnership  by  the  plaintiff,  or  of  the  appropria- 
tion of  moneys  belonging  to  the  partnership  by  the  deceased, 
or  that  they  have  in  their  possession  knowledge  of  any  facts 
connected  with  the  partnership  affairs,  or  that  they  are  for  any 
reason  or  at  all,  in  position  to  make  an  accounting  to  the  plain- 
tiff touching  the  affairs  of  the  partnership.  It  is  alleged  that 
the  deceased  used  the  partnership  funds,  and  ''in  many  in- 
stances failed  to  make  or  keep  an  account  or  record  thereof  on 
the  books  of  the  firm,"  and  that  ''the  aggregate  amount  of  said 
sums  is  to  the  plaintiff  unknown."  There  being  no  entries  in 
the  books,  the  plaintiff  being  ignorant  of  the  items,  it  would 
appear  impossible  to  exact  from  the  executrix,  the  surviving 
widow  of  the  deceased,  and  of  her  minor  daughter,  an  account- 
ing of  the  partnership  business  extending  for  a  period  of  nearly 
twenty-five  years.  And  more  particularly  so,  since  it  is  not 
alleged  that  they,  or  either  of  them,  have  knowledge  of  the 
partnership  affairs,  or  are  in  any  position  to  make  an  account- 
ing. 
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And  as  showing  that  all  the  partnership  affairs  have  not 
been  settled,  appellant  sets  forth  in  his  amended  complaint  that 
there  is  an  indebtedness  due  him  from  the  partnership  assets  of 
$118,925,  which  he  wants  paid  out  of  the  partnership  assets; 
that  large  sums  have  been  invested  in  real  estate  and  mining 
claims,  and  he  wants  the  partnership  adjusted  in  that  par- 
ticular. He  also  wants  the  partnership  adjusted  as  to  the 
amount  contributed  by  him  and  the  amount  contributed  by 
Frank  Mares,  the  deceased  partner.  According  to  these  allega- 
tions in  plaintiff's  amended  complaint  the  partnership  was  far 
from  being  settled,  and  ^' all  of  its  affairs  adjusted,  terminated, 
and  wound  up." 

A  general  partnership  is  dissolved  by  the  death  of  one  of  the 
[1]  partners  (sec.  5494,  Rev.  Codes) ,  and  it  is  the  duty  of  the 
surviving  partner  to  make  account  to  the  personal  represen- 
tative of  the  deceased  partner.  (Sec.  7607,  Rev.  Codes.)  The 
law  imposes  this  duty  upon  the  surviving  partner,  and  not  upon 
the  representative  of  the  estate;  so  that  it  is  the  plain  duty  of 
the  surviving  partner  to  make  such  accounting,  rather  than 
exact  the  same  from  the  personal  representative  of  the  deceased 
partner.  The  surviving  member  of  the  copartnership  is  pre- 
sumed to  have  the  possession  of,  and  knowledge  concerning, 
the  books  of  account,  property,  and  assets  of  the  firm ;  and  he 
IS  given  express  statutory  authority  to  continue  in  the  posses- 
sion of  the  partnership  property,  and  to  settle  up  its  business 
after  the  dissolution  of  the  partnership  by  death  of  one  of  its 
members,  irrespective  of  the  appointment  and  qualification  of 
a  personal  representative  of  the  deceased  partner's  estate.  The 
statute  (sec.  7607,  Rev.  Codes),  reads  as  follows: 

**  When  a  partnership  exists  between  the  decedent,  at  the  time 
of  his  death,  and  any  other  person,  the  surviving  partner  has 
the  right  to  continue  in  possession  of  the  partnership,  and  to 
settle  its  business,  but  the  interest  of  the  decedent  in  the  part- 
nership must  be  included  in  the  inventory  and  be  appraised  as 
other  property.    The  surviving  partner  must  give  a  bond  with 
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sufficient  sureties  in  favor  of  the  executor  or  administrator  in 
a  sum  at  least  equal  to  the  value  of  the  interest  of  the  deceased 
partner  in  the  property  of  the  partnership.  The  amount  of 
said  bond  must  be  fixed  and  the  bond  approved  by  the  judge. 
In  case  he  fails  to  give  such  bond,  the  court  or  judge  may  com- 
pel its  execution  by  attachment  or  other  proper  order.  The 
surviving  partner  must  settle  the  affairs  of  the  partnership  with- 
out delay,  and  account  with  the  executor  or  administrator,  and 
pay  over  such  balances  as  may  from  time  to  time  be  payable 
to  him,  in  right  of  the  decedent.  Upon  the  application  of  the 
executor  or  administrator,  the  court  or  judge  may,  whenever  it 
appears  necessary,  order  the  surviving  partner  to  render  an 
account,  and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment ;  and  the  executor  or  administrator  may 
maintain  against  him  any  action  which  the  decedent  could  have 
maintained.  The  surviving  partner  is  a  trustee  of  the  estate 
or  interest  of  the  deceased  partner  in  the  property  of  the  part- 
nership for  every  purpose  and  the  court  or  judge  may  require 
the  surviving  partner  to  account  at  any  time." 

Under  the  provisions  of  the  statute  {Id.,  sec.  7607),  the  sur- 
viving partner  has  the  right  (1)  to  continue  in  the  possession  of 
the  partnership ;  (2)  and  to  settle  the  business.  And  he  must 
(1)  settle  the  affairs  of  the  partnership  without  delay;  (2)  ac- 
count to  the  executor  or  administrator;  and  (3)  pay  over  to 
him  such  balances  from  time  to  time  as  are  due  in  right  of  the 
decedent.  The  surviving  partner  is  made  the  trustee  of  the 
estate  or  interest  of  the  deceased  partner  in  the  property  of  the 
partnership  for  every  purpose,  and  he  may  be  compelled  to 
account.  This  law  is  plain,  and  requires  the  surviving  partner 
to  account  to  the  executrix,  not  that  she  shall  account  to  him. 
This  statute  was  copied  from  California,  which  was  there  first 
adopted  in  1850,  as  section  199  of  the  Probate  Act  (Laws  1850, 
p.  393),  and  was  thereafter  re-enacted  as  section  198  of  Chapter 
124  of  the  Laws  of  1851,  and  re-enacted  March  11,  1872,  and 
again  April  16,  1880,  carried  forward  as  section  1585  of  the 
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Code  of  Civil  Procedure.  (Kerr's  Cyc.  Codes,  sec.  1585.)  In 
the  territory  of  Montana  it  was  first  enacted  as  section  229  of 
the  laws  of  1877,  page  301,  and  again  re-enacted  as  section  229 
of  the  Second  Division  of  the  Bevised  Statutes  of  1879,  and 
again  re-enacted  as  section  229  of  the  Second  Division  of  the 
Compiled  Statutes  of  1887,  and  by  section  1,  page  146,  Laws  of 
1889,  it  was  amended  slightly  by  the  following  addition,  to- wit : 
"The  surviving  partner  must  give  a  bond  with  sufficient  sureties 
in  favor  of  the  executor  or  administrator  in  a  sum  at  least 
equal  to  the  value  of  the  interest  of  the  deceased  partner  in 
the  property  of  the  partnersfhip.  The  amount  of  said  bond 
inust  be  fixed  and  the  bond  approved  by  the  judge.  In  case 
he  fails  to  give  such  bond,  the  court  or  judge  may  compel  its 
execution  by  attachment  or  other  proper  order."  And  as 
amended  it  was  carried  forward  as  section  2734  of  the  Civil 
Code  of  Procedure  of  1895  of  the  state,  with  additional  amend- 
ment at  the  end  thereof  by  inclusion  of  the  following  language : 
"The  surviving  partner  is  a  trustee  of  the  estate  or  interest 
of  the  deceased  partner  in  the  property  of  the  partnership,  for 
every  purpose,  and  the  court  or  judge  may  require  the  sur- 
viving partner  to  account  at  any  time."  And  it  was  carried 
forward  in  this  amended  form  as  section  7607  of  the  Revised 
Codes  of  1907.  In  all  material  substance  as  applicable  to  the 
[2]  question,  the  Act  before  us  was  copied  from  California, 
and  it  is  settled  by  the  decisions  in  this  court  that  its  adoption 
carries  with  it  the  construction  placed  thereon  by  the  courts 
of  that  state.  {State  ex  rel,  Rankin,  Attorney  General,  v.  Board 
of  Examiners,  59  Mont.  557,  197  Pac.  988,  and  cases  there 
collected.)  However,  it  appears  that  the  supreme  court  of 
Cidifomia  did  not  construe  its  statute  with  reference  to  the 
question  here  involved,  until  subsequent  to  our  adoption  there- 
of. On  August  31,  1886,  the  supreme  court  of  California,  in 
construing  its  statute  upon  this  subject,  held,  in  the  case  of 
McKay  v.  Joy,  70  Cal.  581,  11  Pac.  832,  that  a  surviving  part- 
ner  cannot  maintain   an  action  against  the   personal   repre- 
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sentative  of  his  deceased  partner  for  an  accounting  of  the 
partnership  affairs.  This  case  was  first  decided  in  an  opinion 
rendered  February  19,  1886,  by  the  supreme  court  commission 
of  California,  adopted  by  the  court  (2  Cal.  Unrep.  639,  9  Pac. 
940),  wherein  it  was  held  that  under  the  statutes  of  California 
the  surviving  partner  cannot  successfully  maintain  an  action 
against  the  administrator  of  a  deceased  partner's  estate  for 
an  interest  in  the  assets  thereof  without  first  presenting  a 
claim  to  the  personal  representative,  as  required  by  the  stat- 
utes. The  case,  as  stated  by  the  commissioners,  showed  that 
McKay  and  one  Joy  were  partners.  Joy  died,  and  the  defend- 
ant Joy  was  appointed  administrator.  The  partnership  prop- 
erty, which  was  in  the  hands  of  McKay,  was  taken  from  him 
by  writ  of  replevin,  and  delivered  by  the  sheriff  to  Joy,  the 
administrator.  McKay  then  brought  suit  against  Joy  as  admin- 
istrator for  an  accounting  of  the  partnership  property.  It  ap- 
peared on  the  trial  that  no  claim  had  ever  been  presented  to 
the  administrator,  and  the  commissioners  held  that  the  coui*t 
below  rightfully  granted  a  nonsuit  because  of  the  failure  to 
file  such  claim.  The  commissioners  held  that  McKay,  as  a  sur- 
viving partner,  had  a  right  to  continue  in  possession  of  the 
partnership  property,  and  could  have  successfully  defended 
the  action  in  replevin  by  which  the  property  was  taken  from 
him,  or  could  have  maintained  an  action  to  recover  it  back; 
but  that  the  accounting  asked  for  was  based  upon  a  claim  made 
against  the  estate  of  the  decedent  arising  on  a  contract,  and 
as  such  the  claim  should  have  been  first  filed  as  required  by  the 
statute. 

These  are  the  only  decisions  called  to  our  attention  constru- 
ing this  statute,  with  respect  to  the  obligation  to  make  account- 
ing after  the  termination  of  a  copartnership  by  the  death  of 
one  of  its  members;  and,  aside  from  the  persuasive  influence 
upon  us  to  accept  California's  interpretation  of  this  statute 
in  this  respect,  we  feel  the  correct  rule  is  expressed  in  these 
decisions. 
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In  applying  our  statute  in  the  case  of  Krueger  ▼.  Speith, 
8  Mont.,  at  page  488,  3  L.  R.  A.  291,  20  Pac.  664,  Mr.  Justice 
De  Wolfe,  said:  "The  representatives  of  the  deceased  partner 
have  a  right  to  the  balance  that  will  be  found  to  belong  to  the 
decedent;  they  also  have  a  right  to  compel  the  surviving  part- 
ner to  apply  the  assets  to  the  debts,  and  not  waste  it  or 
delay  settlement.  This  is  obviously  not  a  tenancy  in  common, 
even  in  equitable  contemplation ;  and  though  the  representatives 
of  the  deceased  have  been  called  cestuis  que  irusteni,  and  the 
survivor  a  trustee  for  them,  this  doctrine  is  at  most  but 
partially  true,  and  is  distinctly  repudiated  by  some  great 
courts.     (See,  also,  Bush  v.  Clark,  127  Mass.  111.) 

"In  Theller  v.  3v4ih,  57  Cal.  447,  in  construing  a  statute  like 
ours,  the  court  says:  'The  probate  court  has  no  more  jurisdic- 
tion to  provide  for  a  partnership  account,  and  decree  a 
balance  where  a  partnership  has  been  dissolved  by  the  death  of 
a  partner,  than  when  it  has  been  dissolved  by  any  other  cause. ' 
The  assets  which  pass  to  the  executor  or  administrator  consist 
of  the  individual  estate  of  the  deceased;  partnership  assets,  as 
such,  form  no  part  of  such  individual  estate.  The  residuum 
only,  after  satisfying  liabilities  and  advances,  if  any,  made  by 
the  survivor,  becomes  the  property  of  the  estate.  (So,  also, 
Andrade  v.  Superior  Court  of  8a/n  Francisco,  75  Cal.  459,  17 
Pac.  531.) 

"If  it  was  otherwise,  immediately  on  the  death  of  one  of  the 
members  of  a  partnership,  the  partnership  estate  woul^  be  in 
custodia  legis,  and  would  have  to  be  administered  and  settled 
like  any  private  or  individual  estate.  Our  statute  does  not 
contemplate  a  proceeding  like  this,  and  while  it  requires  the 
inventory  to  include  the  interest  of  the  decedent  in  a  partner- 
ship, it  also  gives  to  the  surviving  partner  full  power  over  the 
partnership  estate  and  property  for  the  purpose  of  settling 
and  accounting,  and  subjects  him  to  legal  proceedings  only 
when  he  fails  to  perform  his  duty  within  a  reasonable  time. 
He  gives  no  bond  such  as  ia  required  to  be  given  by  an  ad- 
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minifitrator,  nor  do  accounts  against  the  partnership  require 
the  formal  proofs  or  allowance  which  the  law  requires  in  the 
case  of  claims  against  an  estate.  None  of  the  requirements 
with  which  the  law  surrounds  an  administrator  are  required  of 
a  surviving  partner  in  the  settlement  of/  a  partnership  estate, 
but  all  such  matters  are  left  to  the  judgment  and  presumed 
knowledge  of  the  surviving  partner,  and  his  acts,  if  done  in 
good  faith,  bind  alike  his  own  and  the  interest  of  the  repre- 
sentatives of  the  deceased  partner  in  the  partnership  property. 
(Story  on  Partnership,  sec.  328.) 

**The  authorities  to  which  we  have  referred  settle  the  ques- 
tion that  it  is  only  in  a  qualified  sense  that  a  surviving  partner 
is  a  trustee  of  the  representatives  of  a  deceased  partner.  He 
takes,  or  rather  retains,  the  partnership  property,  jure  propria; 
and  the  only  trust  which  attaches  to  his  possession  and  disposi- 
tion of  the  property  is  his  duty  to  settle  up  the  affairs  of  the 
partnership  and  account  to  the  representatives  of  the  deceased 
partner,  a  duty  as  we  have  seen,  which  he  may  be  compelled 
to  perform  if  he  neglects  or  unreasonably  defers." 

In  the  case  of  Silver  v.  EaUns,  55  Mont.  210,  175  Pac.  876, 
it  appears  that  Kakins  and  Silver  were  copartners;  that  Silver 
was  sole  surviving  partner ;  that  the  sum  of  $1,920.80  was  paid 
to  Eakins  in  his  lifetime  on  account  of  money  due  the  copart^ 
nership  of  Silver  &  Eakins,  and  that  claim  was  presented  for 
such  amount  by  Silver,  acting  as  the  sole  surviving  partner, 
against  the  estate  of  Eakins,  and  disallowed  by  the  executrix  of 
the  estate  of  John  Eakins,  deceased.  Mr.  Justice  Holloway, 
speaking  for  this  court,  said: 

'' Briefly,  the  complaint  charges  that  Eakins  &  Silver  were 
copartners,  engaged  in  completing  the  work  under  the  McCune 
contracts;  that  Silver  is  sole  surviving  partner;  that  the 
$1,920.80  was  and  is  partnership  money;  that  it  was  received 
by  Eakins  and  retained  as  a  part  of  the  assets  of  his  estate; 
that  plaintiff  presented  a  claim  for  the  amount;  and  that  the 
claim  was  rejected.    The  answer  admits  the  death  of  Eakins, 
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the  qualifieation  of  defendant  as  executrix,  the  rejection  of 
plaintiff's  claim,  and  denies  all  the  other  material  allegations 
of  the  complaint.  By  way  of  aflSrmative  defense  it  was  alleged 
that  Silver  had  failed  to  give  the  surviving  partner  bond  re- 
quired by  section  7607,  Revised  Codes.  On  motion  of  plaintiff 
this  defense  was  stricken  from  the  answer.  The  trial  resulted 
in  a  judgment  for  plaintiff,  and  from  that  judgment,  and  from 
an  order  denying  a  new  trial,  defendant  appealed. 

**Doe8  the  complaint  state  a  cause  of  action  f  Section  7607 
defines  the  rights,  duties,  and  liabilities  of  a  surviving  partner. 
It  authorizes  him  to  continue  in  possession  of  the  partnership, 
to  settle  its  affairs,  and  to  account  and  pay  over  to  the  personal 
representative  of  the  deceased  partner  any  balance  due  in  right 
of  the  decedent.  Apparently  the  complaint  was  drawn  upon 
the  theory  that  the  surviving  partner  is  entitled  as  of  right 
to  the  possession  of  all  the  firm  assets  until  the  partnership 
affairs  are  finally  settled.  If  the  partnership  assets  in  the  pos- 
session of  Silver,  as  surviving  partner,  were  sufficient  to  pay 
the  partnership  debts,  then  any  balance  due  him  in  right  of  his 
partnership  iuterest  could  be  recovered  only  on  a  settlement 
of  the  firm  account.  (Franklin  v.  Tonjours,  1  White  &  W. 
Civ.  Cas.  (Tex.),  sec.  506.)  If  the  partnership  assets  in  his 
possession  exceeded  the  debts  and  Silver's  interest,  then  man- 
ifestly it  would  be  an  idle  ceremony  to  require  the  estate  to 
deliver  this  $1,920.80  to  the  surviving  partner,  only  to  require 
hiiA  to  redeliver  it  to  the  estate  upon  final  settlement.  These 
observations  suffice  to  disclose  the  reasonableness  of  the  rule 
which  requires  the  surviving  partner  to  make  known  the  amount 
of  partnership  debts  and  the  amount  of  firm  assets  in  his  pos- 
session, to  the  e^d  that  the  court  may  determine  whether  pos- 
session of  firm  property  held  by  the  estate  of  the  deceased 
partner  is  necessary,  in  order  that  the  surviving  partner  may 
discharge  the  duties  imposed  upon  him  by  statute.  The  com- 
plaint does  not  disclose  the  amount  of  firm  debts,  if  any, 
nor  the  amount  or  value  of  firm  assets  in  the  possession  of  the 
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surviving  partner,  and  for  this  reason  it  does  not  state  a  cause 
of  action.  {Painter  v.  Painter's  Estate,  68  Cal.  395,  9  Pac. 
450.) 

*'We  do  not  agree  with  appellant  however,  that  if  the  com- 
plaint contained  these  essential  allegations  it  would  still  not 
state  a  cause  of  action.  It  is  true  that  one  partner  cannot 
maintain  an  action  at  law  against  his  copartner,  at  least  until 
an  accounting  is  had  and  a  balance  determined,  and  the  reason 
for  this  rule  is  apparent.  The  interest  of  each  partner  extends 
to  every  portion  of  the  firm  property  (sec.  5469,  Eev.  Codes), 
and  therefore  neither  partner  is  entitled,  as  against  the  other, 
to  the  exclusive  possession  of  the  whole  or  any  specific  part  of 
the  partnership  assets.  {Boehme  v.  Fitzgerald,  43  Mont.  226, 
115  Pac.  413.)  But  whenever  the  reason  for  that  rule  ceases, 
so  does  the  rule  itself,  and  the  reason  ceases  immediately  upon 
the  death  of  one  partner.  The  partnership  is  thereupon  dis- 
solved (sec.  5494),  and  the  surviving  partner  becomes  at  once 
entitled  to  the  possession  of  sufficient  firm  property  to  enable 
him  to  discharge  the  duties  imposed  by  section  7607.  {First 
Nat.  Bank  v.  Silver,  45  Mont.  231,  122  Pac.  584.)  If,  then, 
it  was  made  to  appear  by  this  complaint  that  possession  of 
this  $1,920.80  was  nectary  to  settle  the  firm  debts,  an  action 
for  money  had  and  received  would  lie  to  recover  it.  {Conger 
V.  Atwood,  28  Ohio  St.  134,  22  Am.  Rep.  462;  20  R.  C.  L., 
p.  1010.)" 

A  fortiori,  the  complaint  in  the  instant  case,  by  the  surviv- 
ing partner  against  the  executrix,  seeking  an  accounting  from 
the  personal  representative  of  the  deceased  partner,  does  not 
state  a  cause  of  action,  as  it  appears  therefrom  that  the  partner- 
ship affairs  have  not  been  settled,  and  that  there  is  an  indebted- 
ness due  the  plaintiff  from  the  copartnership  of  $118,925.  All 
of  its  affairs  have  not  been  terminated  and  settled  as  alleged 
in  the  complaint,  and  until  the  surviving  partner  has  accounted 
to  the  executrix  and  performed  his  trust,  he  has  nothing  more 
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than  a  contingent  claim  against  the  estate  of  the  deceased 
partner. 

After  dissolution,  by  death  or  from  any  other  cause,  a 
[3]  partnership  still  has  a  limited  existence  for  the  purpose 
of  closing  up  the  affairs  of  the  partnership.  The  firm  is  to 
this  extent  not  completely  dissolved  until  its  affairs  are  closed. 
Up  to  that  time  the  joint  interest  of  the  partners  continues 
in  the  partnership  property,  and  the  mutual  agency  continues 
for  the  purpose  of  winding  up  its  business.  {Kinsler  v.  Mc- 
Canis,  4  Rich.  (S.  C.)  46,  53  Am.  Dec.  711;  Maynard  v. 
Richards,  166  111.  466,  57  Am.  St.  Rep.  145,  46  N.  E.  1138; 
Brown  v.  Higginboiham,  5  Leigh  (Va.),  583,  27  Am.  Dec.  618), 
So  far  as  is  necessary  for  the  purpose  of  closing  the  concerns 
of  the  partnership  it  continues  with  all  its  incidents  of  interest, 
powers  and  obligations.  (Davis  y.  Megroz,  55  N.  J.  L.  427,  26 
Atl.  1009.)  .  In  legal  contemplation  the  partnership  continues 
for  the  purpose  of  making  good  all  outstanding  engagements, 
of  taking  and  settling  all  accounts,  and  collecting  all  the  prop- 
erty, means  and  assets  of  the  partnership  existing  at  the  time  of 
its  dissolution,  for  the  benefit  of  all  interested.  (Western 
Stage  Co.  v.  Walker,  2  Icnva,  504,  66  Am.  Dec.  789;  Johnson 
V.  Totien,  3  Cal.  343,  58  Am.  Dec.  412.) 

"The  property  of  the  partnership,  until  the  affairs  of  such 
partnership  be  settled  and  his  share  paid  over  to  his  adminis- 
trator, is  in  no  sense  property  of  the  decedent,  or  property  to 
be  administered  as  a  part  of  his  estate.  Indeed,  except  for  the 
circumstances  of  this  case,  namely,  the  death  of  both  partners 
before  the  partnership  was  wound  up,  the  administrator,  as 
such  administrator,  would  have  no  right  to  the  partnership  as- 
sets, but  the  surviving  partner  would  have  the  right  to  posses-. 
sion."  {Franklin  v.  Trickey,  9  Ariz.  282,  11  Ann.  Cas.  1105, 
80  Pac.  852.) 

The  personal  representative  of  the  deceased  partner,  not  being 
entitled  to  the  property,  assets  and  books  of  the  partnership, 
may  exact  an  accounting  from  the  surviving  partner.     (Frank- 
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lin  V.  Trickey,  supra.)     The  same  rule,  however,  does  not  apply 

with  respect  to  the  surviving  partner.  Had  Frank  Mares  lived, 
an  action  for  an  accounting  could  have  been  maintained  against 
him,  and  at  any  time  during  the  period  of  nearly  a  quarter  of  a 
century  of  the  continuance  of  the  partnership  business,  the 
plaintiff,  Joseph  Mares,  was  entitled  to  an  accounting  as  against 
his  partner,  Frank  Mares ;  but  after  the  dissolution  of  the  part- 
nership by  death  of  one  of  its  members,  he  is  in  no  position  to 
exact  such  accounting,  being  himself  in  position  to  obtain  all 
desired  information  respecting  the  books,  property  and  assets 
of  the  copartnership,  and  in  contemplation  of  law,  in  actual 
possession  of  the  partnership  property  and  estate.  Upon  the 
death  of  Frank  Mares,  Joseph  Mares,  the  surviving' partner,  at 
once  became  entitled  to  the  exclusive  possession  of  the  partner- 
ship assets,  and  there  at  once  devolved  upon  him  the  duty  of 
winding  up  the  partnership  affairs  and  of  making  an  account 
to  Kmma  Mares,  as  executrix  of  the  last  will  and  testament  of 
the  deceased  partner.  Clothed  with  these  rights  and  resting 
under  these  obligations,  the  surviving  partner  is  left  with  the 
sole  duty  of  making  the  accounting.  The  death  of  one  of  the 
partners  and  the  continued  possession  of  the  partnership  prop- 
erty by  the  other  changes  the  rule  of  mutuality  of  obligation  to 
account  one  to  the  other. 
For  the  reasons  stated  the  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  BRANTiiY  and  Associate  Justices  Rey- 
nolds, CooPBB  and  Holloway   concur. 

On  Motion  fob  Rbheabing. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court . 

On  motion  filed  for  a  rehearing,  it  is  earnestly  urged  and 
argued  by  counsel  for  the  plaintiff  that  the  complaint  states 
a  cause  of  action  under  the  allegations  of  paragraph  3  thereof 
on  the  theory  of  a  resulting  trust,  and  the  decisions  of  this 
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court  in  the  caaes  of  Eisenberg  v.  OoldsmitK,  42  Mont.  563,  113 
Pac.  1127,  and  Huffine  v.  Lincoln,  52  Mont.  585,  116  Pac.  820, 
are  cited  and  relied  upon.  This  contention  is  without  merit,  as 
the  plaintiff  predicates  his  cause  of  action  upon  his  individual 
rights,  rather  than  those  of  the  partnership.  However,  this 
is  the  first  time  that  this  point  has  been  presented,  urged  or 
[4]  argued,  and  it  is  the  settled  rule  that  this  court  will  not, 
on  an  application  for  rehearing,  consider  grounds  for  reversal 
not  presented  upon  the  original  hearing.  {Merchanis'  Bank  v. 
Oreenhood,  16  Mont  460,  41  Pac.  250,  851 ;  Forrester  v.  Boston 
(B  Montana  Mining  Co.,  21  Mont.  565,  55  Pac.  353;  KarJirf- 
man  v.  Cooper,  38  Mont.  16,  98  Pac.  504,  1135;  In  re  Murphy* s 
Estate,  57  Mont.  286,  188  Pac.  146.) 

It  must  be  borne  in  mind  that  this  action  is  not  based  upon 
the  right  of  Joseph  Mares  as  surviving  partner  to  recover  the 
partnership  property  for  the  benefit  of  the  partnership,  but,  as 
appears  from  the  allegations  of  the  complaint  and  as  stated 
in  the  original  opinion,  it  is  one  for  an  accounting  for  the  sole 
benefit  of  the  plaintiff.  The  plaintiff  is  at  least  constructively 
in  possession  of  all  partnership  books,  property  and  assets,  and 
is  not  in  position  to  require  an  accounting  from  the  executrix  of 
the  estate  of  the  deceased  partner  respecting  matters  pre- 
sumably alone  within  his  knowledge  and  control.  His  duty  as 
surviving  partner  is  to  subject  all  partnership  assets  to  his  pos- 
session and  control,  adjust  and  conclude  the  partnership  affairs, 
[5]  and  render  account  to  the  executrix  of  the  deceased  part- 
ner. If,  upon  liquidation  of  the  partnership  business,  or  in 
course  thereof,  it  appears  that  the  deceased  partner  is  indebted 
to  him  over  and  above  the  partnership  assets,  then  he  must 
present  his  claim  for  allowance  under  the  provisions  of  section 
7525  of  the  Revised  Codes. 

In  the  case  before  us,  having  made  selection  of  a  remedy,  he 
is  bound  thereby.    The  motion  for  a  rehearing  is  denied. 

Mb.  Chiep  Justice  Bra-ntly  and  Associate  Justices  Rey- 
nolds^ Cooper  and  Holloway  concur. 
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Personal  Injuries — Bailroads — Master  and  Servant — Evidence — 
Insufficiency — New  Trial — Refusal — Abuse  of  Discretion — 
Appeal  amd  Error — Verdict — Conflict  in  Evidence — Bule — 
Distances — Estiinates — Exact  Measurements  Controlling. 

Penonal  Injuries — ^Railroads — Master  and  Servant — ^Evidence — Insufficiency. 

1.  In  an  action  for  injuries  sustained  by  a  locomotive  engineer  who 
jumped  from  his  engine  just  before  it  collided  with  a  train  ahead 
of  him,  plaintiff's  testimony,  which  contradicted  itself  as  to  essential 
details,  which  was  contradicted  by  his  own  witness  and  by  the  har- 
monious testimony  of  the  other  employees  offered  by  defendant,  and 
much  of  which  was  inherently  improbable,  held  insufficient  to  sustain 
a  verdict  in  his  favor. 

Same— Appeal  and  Error — CJonflict  in  Evidence — When  Verdict  not  Con- 
elusive. 

2.  The  rule  that  a  verdict  returned  upon  conflicting  evidence  and  ap- 
proved by  the  trial  court  by  its  order  denying  a  new  trial,  will  not 
be  disturbed  on  appeal  if  there  is  some  substantial  evidence  to  support 
it,  has  reference  to  real  conflicts  arising  between  testimony  introduced 
by  plaintiff  and  that  g^ven  by  opposing  witnesses,  and  not  to  conflict- 
ing statements  made  by  himself  or  those  of  his  witnesses. 

Same — Jury  may  not  Arbitrarily  Disregard  Unimpeached  Testimony. 

3.  Juries  may  not  arbitrarily  and  capriciously  disregard  the  testimony 
of  witnesses  which  is  unimpeached  in  any  of  the  usual  modes  known 
to  the  law  and  supported  by  all  the  circumstances  in  the  case. 

Same — ^New  Trial — Insufficiency  of  Evidence — Refusal,  When  Error. 

4.  The  advantageous  position  occupied  by  the  jury  and  the  lower 
court  in  weighing  the  testimony  of  witnesses  who  appear  before  them 
in  a  personal  injury  action  does  not  prevent  a  reversal  of  the  order 
denying  a  new  trial  on  the  ground  of  insufficiency  of  the  evidence, 
where  the  testimony  supporting  the  verdict  is  highly  improbable  or 
incredible  or  is  inherently  impossible  in  view  of  the  physical  facts. 

Same — ^When  Physical  Facts  Controlling  Over  Testimony. 

5.  Where  physical  conditions  surrounding  an  accident  point  so  un- 
erringly to  the  truth  as  to  leave  no  room  for  a  contrary  conclusion 
based  on  reason  or  common  sense,  the  mere  fact  that  testimony  is  in- 
troduced in  conflict  with  them  is  not  sufficient  to  make  a  case  for 
the  jury. 

5.     Testimony  contrary  to  physical  facts  as  withdrawable  from  jury,  see 
notes  in  15  Ann.  Cm.  1190;  Ann.  Caa.  1917B,  475. 


60  Mont.]       Casey  v.  Northern  Pacific  Ry.  Co.  57 

[60  Mont  56.] 

Same — ^When  Court  may  Disregard  Unimpeached  Testimony. 

6.  A  court  maj  reject  the  most  positive  testimony  of  a  witness 
though  not  discredited  bj  direct  evidence  impeaching  him  or  contra- 
dicting his  statements,  where  his  story  is  inherently  improbable,  credit- 
able swearing  only  concluding  its  judgment. 

Same — ^Appeal    and    Error — ^Verdict — Sufficiency    of     Evidence — Self-con- 
tradictory Statements  of  PlaintifiP — How  "Viewed  on  Appeal. 

7.  In  determining  whether  plaintiff's  testimony  is  sufficient  to  support 
a  verdict  in  his  favor,  his  case  may  be  judged  by  that  portion  of  his 
self-contradictory  testimony  which  is  least  favorable  to  him. 

Same — ^New  Trial — ^Refusal — When  Abuse  of  Discretion. 

8.  Where  plaintiff  in  a  personal  injury  action  wholly  failed  to 
make  out  a  ^se,  and  the  testimony  of  defendant's  witnesses  did  not 
supply  the  defects,  the  court  abused  its  discretion  in  denying  a  mo- 
tion  for  new  trial. 

Same — ^ETvidence — ^Estimates  of  Distances — Exact  Measurements  Control- 
ling. 

9.  Under  the  rule  that  proof  of  actual  measurements  is  so  far  supe- 
rior to  an  estimate  of  distances  that  no  issue  for  the  jury  is  raised 
by  a  conflict  between  the  two,  measurements  made  by  a  civil  engineer 
between  points  on  a  railway  track  an  exact  detcrmiuation  of  which 
was  vital  in  the  trial  of  an  action  by  a  locomotive  engineer  who  was 
injured  by  a  collision  were  controlling  over  mere  estimates  made  by 
plaintiff  who  by  his  testimony  had  demonstrated  that  he  was  without 
capacity  for  judging  distances  or  colored  his  statements  to  meet  the 
exigencies  of  his  case. 

Appeal  from  District  Court,  Oallaiin  County;  Ben  B.  Law, 
Judge. 

Action  by  Wiliam  B.  Casey  against  tlie  Northern  Pacific 
Bailway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals from  the  judgment  and  from  an  order  denying  its  motion 
for  new  trial.  Reversed,  with  directions  to  dismiss  the  com- 
plaint. 

Mr.  W.  8.  Hartman  and  Messrs.  Ounn,  Rasch  &  Hall,  for 
Appellant,  submitted  a  brief;  Mr.  E.  M.  Hall  argued  the  cause 
orally.  » 

The  only  testimony  that  even  tends  to  justify  the  verdict  is 
that  of  the  plaintiff  himself.  If  the  unsupported  testimony  of 
this  vitally  interested  witness  is  in  direct  conflict  with  prior 
statements  of  such   witness  and   is  impeached  and  rendered 

0.  Weight  of  uncontradicted  testimony,  see  notes  in  4  Ann.  Oa«.  982; 
12  Ann.  Gas.  245. 
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improbable  by  the  conceded  facts  and  circumstances  in  the  case, 

and  also  by  undisputed  physical  conditions,  then  there  is  no  sub* 
stantial  conflict  between  his  testimony  and  that  of  the  defend- 
ant. Under  such  circumstances,  the  case  is  governed  by  the 
decisions  of  this  court  in  the  following  authorities:  McAllister  v. 
McDonald,  40  Mont.  390, 106  Pac.  882 ;  Escallier  v.  Great  North- 
ern By.,  46  Mont.  238,  Ann.  Cas.  1914B,  468, 127  Pac.  458 ;  Rood 
V.  Murray,  50  Mont.  240,  146  Pac.  541 ;  Nelson  v.  Big  Blackfoot 
MUl.  Co.,  17  Mont.  553,  44  Pac.  81.  See,  also,  the  following 
cases  where  the  plaintiff's  testimony  was  so  far  impeached  and 
discredited  that  the  appellate  court  held  that  there  was  no  sub- 
stantial conflict  in  the  evidence:  Olennon  v.  Erie  R.  Co,,  86 
App.  Div.  397,  83  N.  Y.  Supp.  875 ;  affirmed  in  180  N.  Y.  562, 
73  N.  E.  1124;  Houghton  v.  Loma  Prieta  Lumber  Co.;  152  Cal. 
574,  93  Pac.  377;  Cyr  v.  Landry,  114  Me.  188,  95  Atl.  883; 
International  etc.  B.  Go.  v.  Brice  (Tex.  Civ.  App.),  Ill  S.  W. 
1094;  also,  note  to  case  of  McCarthy  v.  Bangor  etc.  By.  Co., 
L.  R.  A.  1915B,  140. 

Messrs.  MUler,  O'Connor  &  Miller,  for  Respondent,  submitted 
a  brief ;  Mr.  James  F.  0  'Connor  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

On  the  evening  of  March  1,  1917,  Northern  Pacific  freight 
train  No.  1713,  westbound,  left  Winston  at  8:03  for  East 
Helena,  followed  immediately  by  engine  No.  1288,  which  had 
assisted  the  train  from  Townsend  to  Winston,  and  at  the  latter 
place  had  been  cut  off.  The  distance  from  Winston  to  East 
Helena  is  15.9  miles,  but  on  account  of  train  troubles  No.  1713 
did  not  reach  the  East  Helena  yard  limits  until  8:52.  The 
train  was  required  to  take  the  siding  and  moved  to  and  a  few 
feet  past  the  switch  before  it  came  to  a  stop.  There  were  some 
sixty-four  cars  in  the  train,  and  the  caboose  stood  a  short  dis- 
tance east  of  the  yard  limit  board.    Engine  1288  stopped  from 
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fortj-five  to  fifty  feet  east  of  the  caboose.  Twenty-six  minutes 
after  train  1713  left  Winston,  another  west-bound  freight  No. 
1746,  also  left  Winston  for  East  Helena,  with  a  load  of  1,550 
tons  (twenty-eight  loaded  cars  and  six  empties),  and  somewhere 
near  9  o'clock  ran  into  engine  1288,  forcing  it  forward  into  the 
rear  of  train  1713.  Just  before  the  collision,  William  B.  Casey, 
the  engineer  in  control  of  train  1746,  jumped  from  his  loco- 
motiye,  fell  and  sustained  injuries.  He  brought  this  action  to 
recover  damages,  and  charged  the  railway  company  with  negli- 
gence in  failing  to  give  timely  warning  that  train  1713  was 
standing  upon  the  main  line  track  and  extending  eastward  of 
the  yard  limit  board. 

The  answer  denies  any  negligence  on  the  part  of  the  com- 
pany, or  its  agents  and  servants  in  charge  of  train  1713,  and 
alleges  negligence  on  the  part  of  the  plaintiff  in  approaching 
the  yard  limit  board  at  an  excessive  rate  of  speed.  The  trial 
resulted  in  a  verdict  in  favor  of  plaintiff,  and  from  the  judg- 
ment entered  thereon  and  from  an  order  denying  a  new  trial 
defendant  appealed. 

Of  the  several  assignments  of  error  but  one  requires  consid- 
eration.   Is  the  evidence  sufScient  to  sustain  the  verdict  t 

It  is  established  by  the  evidence  without  controversy  that  it 
[1]  was  the  duty  of  the  rear  brakeman  on  train  1713  to  exer- 
cise reasonable  care  to  give  full  protection  to  train  1746  by 
warning  signals;  that  he  did  warn  it  with  his  lighted  lantern 
and  a  lighted  fusee,  and  that  the  signals  were  seen  by  the  plain- 
tiff before  the  collision  occurred;  that  it  was  the  duty  of 
plaintiff  to  approach  the  yard  limits  with  train  1746  under  such 
control  that  he  could  stop  if  necessary ;  and  that  plaintiff  knew 
that  he  was  required  to  take  the  East  Helena  siding  to  permit 
train  222  to  pass  upon  the  main  line  track. 

It  is  conceded  that  a  considerable  distance  east  of  the  yard 
limit  board  the  track  runs  through  a  cut;  that  west  of  the  cut 
the  track  curves  to  the  south,  then  runs  straight  for  some  dis- 
tance,  and  then  curves  slightly  to  the  north ;  and  that  plaintiff 
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could  not  see  the  rear  lights  on  train  1713  or  on  engine  1288 
until  he  reached  the  straight  track. 

In  order  to  determine  whether  the  brakeman  was  negligent  in 
failing  to  warn  plaintiff  at  a  sufficient  distance  from  engine 
1288  that  by  the  exercise  of  ordinary  care  train  1746  could  have 
been  stopped  and  the  collision  avoided,  the  answer  to  each  of 
the  following  inquiries  is  of  primary  importance:  (a)  Where 
was  the  rear  end  of  train  1713  with  reference  to  the  yard  limit 
board,  and  where  was  engine  1288  when  the  collision  occurred  f 

(b)  Where  was  the  brakeman  when  train  1746  came  into  view? 

(c)  Where    does    the    straight    track    begin    from    the    east? 

(d)  Where  is  the  cut  referred  to  in  the  evidence?  (e)  How 
far  was  plaintiff  from  engine  1286  when  the  signals  were  first 
seen?     (f)  At  what  rate  was  plaintiff  running  his  train? 

(a)  In  his  complaint  plaintiff  alleges  that  the  rear  end  of 
train  1713  was  seventy-five  feet  east  of  the  yard  limit  board, 
and  again  he  alleges  that  it  was  275  feet  east  of  that  point. 
Upon  the  trial  he  testified  that  it  was  five  car-lengths  east  of 
the  yard  limit  board  and  that  the  cars  average  fifty  feet  in 
length.  He  alleges  that  the  rear  of  engine  1288  was  350  feet 
east  of  the  board,  and  that  his  train  collided  with  it  400  feet 
east  of  that  point. 

(b)  Plaintiff  testified  that  he  saw  the  lighted  fusee  in  the 
brakeman 's  hand  and  the  rear  lights  on  engine  1288  at  the  same 
instant;  that  when  he  first  saw  these  signals  the  brakeman  was 
four  or  five  car-lengths  east  of  the  rear  of  engine  1288  and  was 
going  east.  Later  he  testified  that  immediately  after  the  col- 
lision he  met  the  brakeman  four  car-lengths  east  of  the  front 
of  train  1746.  The  undisputed  evidence  is  that  the  impact 
drove  the  caboose  of  train  1713  westward  to  the  yard  limit 
board  a  distance  of  250  feet  according  to  plaintiff's  testimony, 
80  that,  if  the  second  statement  above  is  true,  the  brakeman  was 
not  as  far  east  when  the  collision  occurred  as  he  was  when 
plaintiff  first  saw  him,  though  he  was  traveling  eastward  all  the 
time.    At  an  investigation  held  at  Livingston  four  days  after 
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the  collision^  at  which  the  train  crews  were  present  and  several 
witnesses^  including  the  plaintiff,  were  examined  touching  the 
cause  of  and  responsibility  for  the  collision,  the  plaintiff  then 
stated  that  immediately  after  the  collision  he  met  the  brakeman 
about  the  middle  of  train  1746,  and  he  testified  that  the  train 
consisted  of  thirty-four  cars.  At  the  same  investigation  he  tes- 
tified: *'I  say  Brakeman  Moorehead  was  not  over  ten  car- 
lengths  behind  helper"  (engine  1288). 

(c)  Plaintiff  contented  himself  with  giving  estimates  of  the 
distances.  He  did  not  undertake  to  locate  definitely  the  point 
where  the  straight  track  commences  from  the  east,  but  in- 
ferentially  he  fixed  it  at  350  feet  east  of  the  rear  of  engine 
1288,  for  he  testified  that  he  saw  the  signals  when  he  first  came 
upon  the  straight  track,  and  that  he  was  then  seven  car-lengths 
from  engine  1288.  By  actual  measurements  the  distance  from 
the  yard  limit  board  to  the  point  where  the  straight  track  com- 
mences from  the  east  is  1,600  feet  in  round  numbers.  If  the 
rear  of  engine  1288  was  350  feet  east  of  the  yard  limit  board, 
as  alleged  in  plaintiff's  complaint,  then '  the  straight  track 
actually  commences  1,250  feet  east  of  the  rear  of  engine  1288, 
instead  of  350  feet,  as  estimated  by  plaintiff. 

(d)  Plaintiff  also  estimated  that  the  rear  of  engine  1288  was 
twenty  car-lengths,  or  1,000  feet,  west  of  the  cut.  The  measure- 
ments disclose  that  the  distance  between  the  west  end  of  the 
cut  and  the  rear  of  engine  1288  is  2,326  feet,  assuming  that 
engine  1288  was  stationed  at  the  point  fixed  by  plaintiff  in  his 
own  testimony.  Plaintiff  testified  that  the  cars  average  fifty 
feet  in  length,  but  a  check  of  his  own  train  from  the  wheel 
report  disclosed  that  they  averaged  forty-four  and  three-tenths 
feet  in  length. 

(e)  Plaintiff  alleges  in  his  complaint  that  when  he  first 
observed  the  signals  or  received  warning  that  a  train  was  on 
the  main  line  track  east  of  the  yard  limit  board  he  was  only 
150  feet  from  the  rear  of  that  train.  Upon  the  trial  he  testified 
first  that  he  was  seven  car-lengths  away,  and  later  testified  that 
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he  was  eleven  ear-lengths  away  when  he  jumped  from  his  en- 
gine, and  that  he  jumped  after  he  observed  the  signals  and 
after  he  had  set  the  brakes.  At  the  investigation  at  Livingston 
he  stated  that  he  did  not  believe  that  he  was  over  fifteen  or 
sixteen  car-lengths  away.  Marchington,  the  fireman  on  Casey's 
locomotive  and  a  witness  for  plaintiff,  testified  that  the  brake- 
man  was  fifteen  or  sixteeen  car-lengths  away  when  he  first  saw 
the  signals.  If  the  brakeman  was  four  or  five  car-lengths  east 
of  the  rear  of  engine  1288,  as  plaintiff  testified,  then  train 
1746  was  from  nineteen  to  twenty-one  car-lengths  from  engine 
1288  when  the  signals  were  first  seen. 

( f )  Plaintiff  testified  that  he  had  exceeded  thirty  miles  per  hour 
on  straight  track  after  he  left  Winston.  At  Livingston  he  stated 
that  he  averaged  about  twenty-eight  or  twenty-nine  miles  per  hour 
from  Placer,  through  Louisville  and  to  the  cut.  Upon  the  trial 
he  testified  that  when  he  first  applied  the  brakes  in  the  cut  he 
was  going  twenty  miles  per  hour,  and  later  testified  that  he 
was  running  twenty-five  miles  per  hour,  and  again  that  when 
he  applied  the  brakes  he  reduced  his  speed  to  twenty-five  miles 
per  hour.  He  testified  that  when  he  first  saw  the  signals  he  had 
reduced  his  speed  to  fifteen  miles  per  hour  and  could  have 
stopped  his  train  and  avoided  the  collision  if  he  had  had 
eleven  car-lengths  distance  within  which  to  do  it.  He  also 
testified  that  he  was  eleven  car-lengths  away  from  engine  1288 
when  he  jumped,  and  that  he  jumped  because  he  saw  he  could 
not  stop  in  time  to  avoid  the  collision,  and  that,  with  the 
brakes  set,  his  train  was  still  going  about  six  miles  per  hour 
when  it  struck  engine  1288.  He  also  testified  that,  if  his  train 
had  been  running  twenty-five  miles  per  hour,  he  could  have 
stopped  in  eighteen  or  nineteen  car-lengths  (900  to  950  feet), 
but  he  failed  to  stop  within  1,250  feet  or  twenty-five  car- 
lengths. 

Whatever  other  controversy  may  arise  over  the  rate  at  which 
train  1746  was  traveling  when  the  collision  occurred,  the  fact 
remains  that  the  impact  was  sufficient  to  practically  destroy 
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engine  1288  and  to  drive  it  forward  (though  the  brakes  on  it 
were  set),  demolishing  the  caboose  and  one  car  in  train  1713, 
derailing  five  or  six  other  cars,  and  carrying  the  broken  caboose 
to  the  yard  limit  board,  a  distance  of  275  feet  according  to 
plaintiff's  own  theory. 

Plaintiff  testified  that  the  brakeman  was  only  four  or  five  car- 
lengths  east  of  the  rear  of  engine  1288  and  should  have  been 
back  seven  car-lengths  farther  than  he  was  ''to  have  flagged 
my  train  so  as  to  give  me  time  in  which  to  stop.  •  •  •  If 
he  had  been  eleven  cars  back  of  the  rear  engine  No.  1288,  I 
oould  have  stopped  my  train."  Again  he  testified  that  the 
brakeman  should  have  gone  ''beyond  the  cut  to  have  given 
us  the  necessary  advice  as  to  the  position  of  the  train  on  the 
main  line."  The  first  statement  would  place  the  brakeman  550 
feet  east  of  the  rear  of  engine  1288 ;  the  last  one  would  require 
him  to  be  approximately  half  a  mile  from  that  point. 

Plaintiff  testified  that  after  the  collision  he  went  to  his 
locomotive  "and  stayed  on  it  until  it  was  towed  into  Helena." 
Later  he  admitted  that  his  locomotive  "was  in  shape  so  that  it 
could  go  on  its  own  power ' ' ;  and  it  is  admitted  that  his  engine 
did  go  into  Helena  on  its  own  power  and  pulled  train  1746. 

During  the  first  day  of  the  trial  of  this  case  plaintiff  was 
examined  at  length  by  his  own  counsel  and  cross-examined  by 
counsel  for  the  railway  company,  during  which  examination  he 
referred  to  the  fact  that  immediately  after  the  collision  he  had 
a  conversation  with  the  brakeman,  but  did  not  tell  what  was 
said.  On  the  second  day  of  the  trial  he  was  recalled  by  his 
counsel  and  then  testified  as  follows:  "When  I  got  up  after 
that  fall,  I  started  for  my  engine,  and  as  I  was  on  the  way  to 
the  engine  I  met  the  flagman  of  train  1713  west,  between  where 
I  got  up  and  the  rear  end  of  their  train,  about  four  car-lengths 
from  the  head  end  of  my  engine.  I  had  a  conversation  with 
the  flagman  at  this  time;  I  said  to  him,  'Why  didn't  you  get 
back  to  stop  me!'  and  he  said,  *I  would,  but  I  didn't  know 
what  we  were  doing  here.'    He  said,  *We  expected  to  move 
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every  minute,  and  when  I  saw  you  coining  I  beat  it  back.' 

That  was  the  excuse  he  gave  me  for  not  getting  back  to  flag 
U8."  When  asked  why  he  had  not  given  this  testimony  the 
previous  day  while  he  was  on  the  witness-stand,  he  replied,  **I 
was  never  asked  the  question."  At  the  investigation  at  Liv- 
ingston he  testified  that  he  had  the  conversation  with  the  brake- 
man,  but  his  version  of  the  conversation  then  was  as  follows: 
''I  talked  to  him  and  asked  him  why  he  gave  me  such  a  short 
flag,  and  then  I  walked  to  the  head  end." 

Although  no  complaint  is  made  in  the  pleadings  of  the 
braking  apparatus  on  train  1746,  plaintiff  testified  that  when 
he  set  the  brakes  preparatory  to   jumping  'Hhe   emergency 

didn't  work;    •    •    •    the  braking  apparatus  on  the  train 

* 

was  not  in  good  shape."  At  the  investigation  at  Livingston 
he  stated  that  he  had  a  very  good  braking  train,  had  no  trouble 
stopping  it  at  any  place,  and  that  the  brakes  handled  the  train 
very  well.  Plaintiff  admitted  that  the  investigation  was  held 
at  the  time  and  place  mentioned;  that  he  was  present  and  ex- 
amined as  a  witness;  that  the  questions  were  asked  by  the 
superintendent  and  the  evidence  taken  by  the  stenographer. 
He  does  not  deny  that  he  made  the  answers  given  above.  He 
testified:  '^I  was  in  such  pain  when  I  was  up  there  and  I  was 
sick,  and  I  don't  remember  what  I  did  say."  He  admitted  that 
soon  after  the  investigation  he  was  discharged  by  the  railway 
company,  the  reason  assigned  being  his  '^  action  in  the  collision 
at  East  Helena,"  but  he  assumed  to  assign  a  different  reason  as 
the  one  which  actually  prompted  his  discharge. 

So  far  as  any  attempt  was  made  to  sustain  the  charge  of 
negligence  against  the  crew  of  train  1713,  the  plaintiff's  testi- 
mony stands  alone.  The  evidence  for  defendant  may  be  stated 
briefly  as  follows:  Qrannis,  the  conductor  on  train  1713,  testi- 
fied that  as  soon  as  his  train  came  to  a  stop  he  sent  Brakeman 
Moorehead  back  east  with  a  lantern  and  lighted  fusee  to  signal 
train  1746 ;  that  the  flagman  was  ten  or  twelve  car-lengths  east 
of  the  rear  of  train  1713  when  he  met  engine  1288;  that  he 
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was  about  thirty  car-lengths  away  when  train  1746  came  in 
siglit ;  and  that  he  (the  witness)  walked  forward  along  his  train 
thirty  car-lengths  after  it  stopped  and  before  the  collision  oc- 
cnrred. 

Jones,  the  engineer  on  1288,  testified  that  he  met  the  flagman 
abont  twelve  car-lengths  east  of  the  caboose  of  train  1713; 
that  he  answered  the  fflgnal  and  spoke  with  the  flagman;  that 
the  flagman  continued  on  eastward  and  was  about  the  ''point 
of  the  curve"  when  train  1746  came  in  sight;  that  when  he 
first  saw  the  signal  at  about  the  mile-post  he  had  his  fireman 
drop  a  lighted  fusee  on  the  track,  but  it  fell  into  soft  snow 
and  was  smothered,  and  he  had  another — ^a  yellow  light — 
dropped,  and  it  continued  to  bum.  Barton,  the  fireman  on 
1288,  testified  to  the  same  facts. 

Cole,  the  conductor  on  1746,  testified  that  he  was  sitting  in 
his  caboose  when  the  collision  occurred;  that  he  immediately 
went  to  the  west  door  of  the  caboose  and  looked  out  and  saw 
the  flagman  from  two  to  five  car-lengths  west  of  him.  Cole's 
train  consisted  of  thirty-four  cars  and  occupied  1,550  feet  of 
track,  so  that,  if  his  testimony  is  true,  the  fiagman  was  from 
twenty-six  to  thirty  car-lengths  east  of  the  point  of  collision 
when  the  trains  came  together. 

Moorehead,  the  brakeman  and  fiagman,  testified  that  im- 
mediately after  train  1713  stopped  he  started  back  with  a  lan- 
tern and  lighted  fusee;  that  he  met  engine  1288  when  he  was 
ten  or  twelve  car-lengths  east  of  the  rear  of  train  1713 ;  that  he 
spoke  with  Engineer  Jones  and  kept  on  going;  that  he  saw  the 
fusee  thrown  out  by  1288,  and  that  he  was  from  thirty  to 
thirty-five  car-lengths  from  his  own  caboose  when  train  1746 
passed  him;  that  he  received  no  recognition  of  his  signal  from 
Engineer  Casey  and  threw  his  fusee  at  the  cab  window  as  the 
engine  passed;  that  he  was  about  two  car-lengths  west  of  the 
caboose  on  train  1746  when  the  collision  occurred ;  that  he  went 
forward  and  talked  with  Conductor  Cole  and  then  started  back 
west;  that  he  met  Casey  about  the  middle  of  train  1746;  that 

60 
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Casey  ''asked*  me  if  I  was  flagging,  and  I  told  him  that  I  was, 
and  he  said,  'Couldn't  you  get  back  any  farther  to  stop  meV 
and  I  said,  'I  got  just  as  far  as  I  could  get  with  the  time  I 
had,  Casey.'  That  is  all  the  conversation  we  had  at  that 
time."  He  denied  that  the  conversation  as  given  by  plaintiff 
at  the  trial  ever  occurred,  and  testified  that  at  the  investigation 
plaintiff  had  not  mentioned  that  conversation. 

Caldwell,  the  engineer  on  train  1713,  testified  that,  when  he 
stopped  his  train,  he  looked  back  and  saw  the  flagman  going 
east  with  a  lighted  fusee.  -^ 

Le  Van,  a  traveling  engineer  or  road  foreman,  was  riding 
with  engineer  Caldwell  on  the  locomotive  pulling  train  1713. 
He  testified  that  after  train  1713  come  to  a  stop  and  after 
train  1746  came  through  the  cut  he  looked  back  and  saw  two 
burning  fusees,  one  red  one  and  one  yellow;  that  the  red  one 
was  farthest  from  him  and  was  **away  back," 

The  testimony  discloses  without  substantial  controversy  that 
from  five  to  eight  minutes  elapsed  between  the  time  train  1713 
came  to  a  stop  and  the  collision  occurred,  and  that  the  ground 
was  covered  with  snow  about  eight  inches  deep. 

In  rebuttal  Marchington  testified  that  he  did  not  see  the  yel- 
low fusee  thrown  from  engine  1288. 

Counsel  for  plaintiff  insist  that  the  evidence  is  conflicting, 
[2 , 3]  and,  since  the  jury  found  upon  the  issues  and  the  lower 
court  denied  a  new  trial,  this  court  is  without  authority  to  in- 
terfere, but  the  principal  conflicts  arise  upon  the  plaintiff's  own 
testimony,  rather  than  in  the  testimony  of  opposing  witnesses. 
Of  the  testimony  of  the  witnesses  for  defendant  it  is  sufficient 
to  say  that  it  is  harmonious,  and  reasonable  and  consistent 
with  physical  facts,  but  the  jury  disregarded  it  altogether  and 
must  have  based  the  verdict  solely  upon  the  surmises,  the 
guesses  and  estimates  of  the  plaintiff. 

In  Haddox  v.  Northern  Pac,  Ry.  Co.,  43  Mont.  8,  113 
Pac.  1119,  this  court  said:  '* Juries  may  not  arbitrarily  and 
^•Mwnoiously  disregard  testimony  of  witnesses,  not  only  unim- 
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peached  in  any  of  the  usual  modes  known  to  the  law,  but 
supported  by  all  the  circumstances  in  the  case." 

It  18  the  general  rule  that  an  order  denying  a  new  trial  upon 
the  ground  that  the  evidence  is  insufficient  to  sustain  the  ver- 
dict will  not  be  reversed  where  the  evidence  is  conflicting,  if 
there  is  some  evidence  to  support  the  verdict;  but  the  rule  has 
its  foundation  in  the  assumption  that  the  conflict  is  real  and  the 
supporting  evidence  is  substantial. 

In  DriscoU  v.  Market  Street  Cable  By.  Co.,  97  Cal.  563,  33 
Am.  St.  Kep.  203,  32  Pac.  591,  the  supreme  court  of  Cali- 
fornia said:  ''When  a  jury  catches  at  a  semblance  or  pre- 
tense of  evidence  for  the  purpose  of  somewhat  equalizing 
financial  conditions  by  taking  money  away  from  one  party  and 
giving  it  to  the  other  without  legal  cause,  the  trial  judge 
should,  without  hesitation,  set  the  verdict  aside;  and  in  the 
event  of  his  not  doing  so,  this  court  will  grant  a  new  trial." 

Primarily,  it  is  the  province  of  the  jury  to  pass  upon  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  to  their 
testimony,  but  the  determination  of  the  jury  is  not  conclusive. 
Insufficiency  of  the  evidence  is  a  statutory  ground  for  a  motion 
for  a  new  trial  (sec.  6794,  Bev.  Codes),  and  in  passing  upon 
the  motion  it  is  the  duty  of  the  trial  court  to  weigh  the  evi- 
dence, and,  if  it  is  not  sufficient  to  sustain  the  verdict,  a  new 
trial  should  be  ordered  {Mullen  v.  City  of  Butte,  37  Mont.  183, 
95  Pac.  597),  and,  if  it  is  not,  the  appellate  court  must  then 
determine  whether  there  is  substantial  evidence  to  warrant  the 
verdict  and  will  not  abdicate  its  authority  in  favor  of  the 
jury's  findings.  Jurors  are  subject  to  the  ordinary  infirmities 
of  human  nature,  and  cases  are  sometimes  presented  wherein 
justice  would  be  denied  if  the  courts  failed  to  interfere. 

We  are  not  unmindful  of  the  advantageous  position  occupied 
[4]  by  the  jury  and  the  lower  court  in  having  the  witnesses 
before  them,  in  hearing  them  testify,  and  observing  their  de- 
meanor; but,  though  the  appearance  of  a  witness  is  an  aid  in 
judging  his  credibility,   it  is  not  an  infallible  one.    Dissim- 
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ulation  is  often  difficult  to  detect,  and  fabehood  is  often 
clothed  in  the  garb  of  truth.  Whenever  the  surrounding  eir- 
cumstances  make  the  story  of  a  witness  highly  improbable 
or  incredible,  or  whenever  the  testimony  is  inherently  im- 
[6]  possible,  a  new  trial  should  be  ordered.  Physical  condi- 
tions may  point  so  unerringly  to  the  truth  as  to  leave  no  room 
for  a  contrary  conclusion  based  on  reason  or  common  sense, 
and  under  such  circumstances  the  physical  facts  are  not  affected 
by  sworn  testimony  which  in  mere  words  conflicts  with  them. 
(Groth  V.  Thomann,  110  Wis.  488,  86  N.  W.  178.) 

The  corollary  of  the  first  rule  above  is  stated  cogently  in 
McAllister  v.  McDonald,  40  Mont.  375,  106  Pac.  882.  It  was 
there  held  that  the  supreme  cou^  is  not  authorized  to  affirm 
an  order  denying  a  new  trial:  (a)  Where  the  evidence  tend- 
ing to  support  the  verdict  is  an  isolated  statement  of  a  witness 
which  is  in  conflict  with  his  other  statements;  or  (b)  when  the 
verdict  is  contrary  to  the  great  weight  of  the  evidence,  and  the 
evidence  which  tends  to  sustain  the  verdict  is  impeached  or  ren- 
dered improbable  by  conceded  facts,  or  is  against  all  reasonable 
inferences  or  probabilities  of  the  case ;  or  (e)  when  the  verdict, 
though  supported  by  some  evidence,  is  so  utterly  at  variance 
with  the  real  and  unexplained  facts  that  the  court  can  say  that 
it  is  clearly  wrong. 

The  rule  has  been  stated  repeatedly  in  this  jurisdiction  that 
[6]  a  court  may  reject  the  most  positive  testimony,  though  the 
witness  be  not  discredited  by  direct  evidence  impeaching  him  or 
contradicting  his  statements.  The  inherent  improbability  of 
his  story  may  deny  it  all  claims  to  respect.  {Mclntyre  v. 
Northern  Pac.  Ry.  Co.,  56  Mont.  43,  180  Pac.  971;  Landsman 
V.  Thompson,  9  Mont.  182,  22  Pac.  1148;  Mattock  v.  Gough- 
novr,  11  Mont.  265,  28  Pac.  301.)  The  credulity  of  courts  is  not 
to  be  deemed  commensurate  with  the  facility  or  vehemence  with 
which  a  witness  swears.  **It  is  a  wild  conceit  that  any  court 
of  justice  is  bound  by  mere  swearing.  It  is  swearing  creditably 
that  is  to  conclude  its  judgment."     {The  Odin,  1  Rob.  Adm. 
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24S;  Daniels  ▼.  Granite  Bi^MetaUic  Co,,  56  Mont.  284,  184 
Pac.  836.) 

It  cannot  be  unfair  to  this  plaintiff  to  deal  with  hia  case  from 
[7]  the  standpoint  of  his  own  statements.  A  party  testifying 
in  his  own  behalf  has  no  right  to  be  deliberately  self-contra- 
dictory, and  whenever  he  is  so  the  courts  are  justified  in  judi?- 
ing  his  case  from  that  version  of  his  testimony  which  is  least 
favorable  to  him.  {AtUmia  B.  etc.  Co.  v.  Owens,  119  Oa.  833, 
47  S.  E.  213.) 

In  his  testimony  given  upon  the  trial  of  this  case  the  plaintiff 
[8]  contradicted  himself  repeatedly;  contradicted  the  allega- 
tions of  his  verified  complaint ;  was  contradicted  by  his  previous 
statements,  by  the  physical  facts,  by  every  one  of  defendant's 
witnesses,  and  by  his  own  witness,  Marchington.  Some  of  his 
declarations  are  too  transparent  to  be  entitled  to  credence,  are 
improbable  npon  any  supposition  short  of  actual  mental  im- 
becility. 

The  correct  answer  to  every  one  of  the  inquiries  suggested 
in  the  early  part  of  this  opinion  is  of  vital  consequence,  and 
yet  we  undertake  to  say  that  the  jury  could  not  find  an  intel- 
ligent answer  to  any  one  of  them  in  the  testimony  produced 
by  the  plaintiff,  and,  since  the  verdict  finds  no  support  in  the 
testimony  of  defendant's  witnesses,  it  is  without  substantial  evi- 
dence  to  sustain  it,  and  the  trial  court  abused  its  discretion  in 
denying  the  motion  for  a  new  trial. 

Plaintiff  contented  himself  with  giving  estimates  and  demon- 
strated that  he  was  without  capacity  for  judging  distances,  or 
[9]  deliberately  colored  his  testimony  to  meet  the  supposed 
exigencies  of  his  case. 

Erickson,  a  civil  engineer  and  a  witness  who  testified  upon 
the  trial  of  this  case,  measured  the  distances  along  the  track 
and  prepared  a  map  which  was  introduced  in  evidence  and 
which  shows  the  distances  between  the  points  in  controversy. 
In  an  exhaustive  note  to  Lalor  v.  City  of  New  York,  reported 
in  Ann.  Gas.  1916E,  572,  the  rule  deduced  from  the  authorities 
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is  stated  as  follows:  "It  is  generally  agreed  that  proof  of  an 
actual  measurement  is  so  far  superior  to  an  estimate  of  the 
distance  that  no  issue  for  the  jury  is  raised  by  a  conflict  be- 
tween the  two." 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  dismiss  the  com- 
plaint and  enter  judgment  in  favor  of  defendant  for  its  costs. 

Reversed. 

Mb.  Chibf  Justice  Brantlt  and  Assocutb  Justices  Bey- 
KOLDS,  CooPEB  and  Qalbn  concur. 
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[198  Pae.  137.] 

Criminal  Law  —  Larceny  —  Circumsiaittidl  Evidence  —  Insuffi- 
ciency. 

Criminal  Law — Circumstantial  Evidence — Insufficienej. 

1.  Where,  in  a  criminal  cause,  a  conviction  is  sought  upon  circum- 
stantial evidence,  the  criminatory  circumstances  proved  must  be  consis- 
tent with  each  other  and  point  so  clearly  to  the  guilt  of  the  accused 
as  to  be  inconsistent  with  any  rational  hypothesis  other  than  gUilt, 
mere  suspicions  or  probabilities,  however  strong,  being  insufficient. 

Larceny — Evidence — Insufficiency. 

2.  In  a  prosecution  for  larceny  of  a  calf,  evidence  reviewed  and 
held  insufficient  to  sustain  a  conviction,  under  the  above  rule. 

Appeals  from  District  Court,  Flathead  County;  T.  A.  Thomp- 
son, Judge. 

Harvey  Schback  and  George  Rogers  were  convicted  of  lar- 
ceny, and  appeal  from  the  judgment  of  conviction,  and  from 

2.  Authorities  discussing  the  question  as  to  whether  killing  animal  and 
carrying  away  part  of  the  carcass  is  larceny  of  the  animal  are  collated  in 
a  note  in  L.  &.  ▲•  1915E,  848. 
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the  orders  denying  their  motion  for  a  new  trial.    Reversed,  and 
cause  remanded  with  directions  to  dismiss  information. 

Canse  submitted  on  briels  of  GonnseL 

Messrs.  Logan  dk  Child,  for  Appellants. 

In  support  of  the  contention  that  the  evidence  is  insufficient 
to  justify  the  verdict,  we  cite  the  following  cases:  State  v. 
Keeland,  39  Mont.  506, 104  Pac.  513 ;  State  v.  Mullins,  55  Mont. 
95,  173  Pac.  788 ;  Territory  v.  DoyU,  7  Mont.  245,  14  Pac.  671 ; 
Siate  V.  SuUivan,  9  Mont.  174, 22  Pac.  1083 ;  State  v.  WUlette,  46 
Mont.  326,  127  Pac.  1013 ;  State  v.  Brower,  56  Mont.  349,  177 
Pac  241;  Sanders  v.  State,  167  Ala.  85,  28  L.  R.  A.  (n.  s.)  536, 
52  South.  417;  State  v.  Morey,  2  Wis.  494,  60  Am.  Dec.  439; 
State  V.  Loomis,  129  Iowa,  141,  105  N.  W.  397 ;  State  v.  Car^ 
deUi,  19  Nev.  319,  10  Pac.  433 ;  17  R.  C.  L.  63,  64. 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody 
and  Mr.  Carl  E.  Cameron,  Assistant  Attorneys  Greneral,  for 
Respondent. 

MR.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

Defendants  were  charged  in  the  district  court  of  Flathead 
county  with  the  larceny  of  one  steer  calf,  the  property  of 
A.  M.  Moore.  Trial  was  had  and  defendants  convicted.  Mo- 
tions in  arrest  of  judgment  and  for  a  new  trial  were  denied. 
Defendants  appeal  from  the  adverse  order  in  each  instance  and 
from  the  judgment. 

It  appears  from  the  evidence  that  about  June  29,  1917,  the 
defendants  went  through  Niarada,  in  Flathead  county,  traveling 
north  through  the  Little  Bitter  Root  Canyon,  upon  a  fishing 
excursion.  They  were  seen  going  and  returning.  Over  a  con- 
siderable portion  of  the  territory  lying  between  Niarada  and 
Marion,  through  which  defendants  traveled,  and  particularly 
near  what  is  known  as  Lang's   Hill,   many   head   of   cattle 
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grazed,  nearly  all  of  whieh  belonged  to  A.  M.  Moore.  On 
July  3,  1917,  Charles  Carlson  was  driving  a  herd  of  Moore's 
cattle  toward  the  home  ranch  situated  about  six  or  seven  miles 
south  of  Marion,  when  he  discovered  a  few  rods  from  the  road, 
the  hide  and  part  of  the  entrails  of  a  calf  recently  butchered. 
The  hide  stiU  had  portions  of  all  four  legs  and  "considerable 
bone"  attached,  but  the  head  missing  and  a  hole  in  the  side, 
apparently  from  removal  of  the  brand.  The  age  of  the  calf 
was  less  than  a  year — ^what  is  called  a  ** short  yearling."  This 
hide  was  taken  to  A.  M.  Moore's  and  turned  over  to  the  deputy 
sheriff,  who  retained  possession  until  trial.  Moore  identified  the 
hide  as  that  of  one  of  his  calves.  On  July  3,  the  condition  of 
the  hide  indicated  that  the  animal  had  been  recently  killed. 
On  July  8,  the  deputy  sheriff  of  Flathead  county,  armed  with 
a  search-warrant,  went  to  defendant  Schrack 's  place  "looking 
for  veal."  He  found  in  a  keg  in  the  roothouse  some  "veal" 
and  removed  and  took  with  him  a  portion — ^''what  I  figured  a 
piece  of  the  left  shoulder."  Upon  the  trial  this  piece  of  the 
shoulder  and  the  hide  were  exhibits  in  the  case.  On  July  8, 
when  defendant  Schrack 's  place  was  searched,  conversation  was 
had  between  defendant  and  wife  and  the  deputy  sheriff  as  to 
the  ownership  of  the  veal  found  in  the  roothouse  and  the  cir- 
cumstances under  which  it  was  killed,  as  well  as  the  disposition 
made  of  the  hide  and  part  of  the  meat.  Other  conversations 
with  defendant  Schrack  developed  inconsistent  statements  about 
the  same  subject  matter,  but  in  none  of  his  conversations, 
either  with  the  deputy  sheriff  or  others,  was  the  larceny  of 
the  animal  in  question  discussed,  except  to  the  extent  that  de- 
fendant denied  killing  any  calves  or  cattle  upon  his  trip  up  and 
return  from  the  Bitter  Root  Canyon.  Upon  the  trial,  witness 
Martin,  deputy  sheriff,  produced  the  "piece  of  shoulder"  and 
"the  piece  with  the  hoof  on"  (part  of  the  hide),  and  the  fol- 
lowing appears  in  the  record :  "Q.  You  may  show  the  jury  which 
one  of  those  pieces  is  the  piece  you  got  from  Schrack.  A.  This 
one  [indicating].    I  didn't  saw  it  off.     Q.  It  was  sawed  off,  all 
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right.  Show  them  the  other  part  of  the  exhibit.  Place  the  two 
together.  [Witness  puts  the  two  pieces  together.]  By  Mr.  Mc- 
Donald: The  piece  with  the  hoof  on,  is  the  one  piece.  The 
other  piece,  the  piece  he  got  at  Schrack's."  There  is  no  testi- 
mony to  show  whether  the  two  pieces  fit  or  not. 

The  evidence  discloses  further  that  about  July  6  or  7,  1917, 
in  a  conversation  between  witness  Joe  Shilts  and  defendant 
Schrack,  the  defendant  made  the  following  statement:  ''This 
time  they  got  me  for  killing  a  steer  instead  of  a  deer,  and  I 
will  leave  it  go  at  that,  and  it  will  only  cost  me  $40."  And 
the  day  previous  to  the  trial  defendant  Schrack  said  to  the  same 
witness:  "Well,  aU  I  told  you,  that  they  had  me  for  killing  a 
steer  instead  of  a  deer." 

The  foregoing  epitome  views  the  evidence  in  the  light  most 
unfavorable  to  the  defendant  Schrack. 

Defendant  Rogers  accompanied  Schrack  on  the  trip  to  the 
Bitter  Boot  and  return.  In  addition  to  this  fact,  witness  Martin 
testified  that  defendant  Schrack  told  him  they  used  Schrack '.s 
team  and  Rogers'  wagon,  from  which  we  conclude  there  is  no 
evidence  to  justify  a  suspicion  of  his  guilt,  must  less  his  con- 
viction. 

The  state  sought  and  secured  conviction  entirely  upon 
[1 , 2]  circumstantial  evidence.  The  approved  rule  in  such 
cases  is  that  **  Where  a  conviction  is  sought  upon  circum- 
stantial evidence,  the  criminatory  circumstances  proved  must  be 
consistent  with  each  other,  and  point  so  clearly  to  the  guilt  of 
the  accused  as  to  be  inconsistent  with  any  other  rational  hy- 
pothesis." {State  V.  Slothower,  56  Mont.  230,  182  Pac.  270; 
SUUe  V.  Woods,  54  Mont.  193,  169  Pac.  39.) 

Having  in  mind  this  rule,  together  with  the  further  declara- 
tion so  long  recognized  by  this  court  that  *'mere  suspicions  or 
probabilities,  however  strong,  are  not  sufficient  basis  for  a 
conviction"  (State  v.  Br&wer,  55  Mont.  349, 177  Pac.  241;  State 
V.  Sieffy  54  Mont.  165,  168  Pac.  524;  State  v.  McCarthy,  36 
Mont.  226,  92  Pac.  521),  we  conclude  that  the  testimony  sup- 


74  HoELLEB  V.  Mooo  ET  AL.  [Mar.  T.  '21 

ports  nothing  more  than  the  merest  suspicion  of  defendant 
Schrack's  guilt,  and  warrants  less  as  to  defendant  Bogers. 
Removing  from  the  record  the  evidence  of  the  deputy  sheriff, 
who  produced  "the  part  of  the  shoulder"  and  **the  part  of  the 
hide  with  the  hoof  on,"  the  trial  is  void  of  even  suspicion 
against  Schrack. 

In  view  of  the  foregoing,  we  think  consideration  of  other 
assignments  unnecessary  and  deem  the  evidence  insuiScient  to 
justify  a  conviction,  and  recommend  that  the  judgment  and 
order  appealed  from  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  dismiss  the  information. 

Per  Cxjbum  :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  and  order  of  the  lower  court  be 
reversed,  and  the  cause  remanded,  with  directions  to  dismiss  the 
information. 

Reversed, 


HOELLEB,  Bbspondbnt  v.  MOOG  bt  al..  Appellants. 

(No.  4,370.) 
(Submitted  April  20,  1921.    Decided  May  16,  1921.) 

[198  Pac.  367.] 

Chattel  Mortgages — Conditional  Sale  Contracts — Recordation — 
Assignment — Record  on  Appeal. 

Record  on  Appeal — Defects — Duty  of  Counsel. 

1.  It  is  incumbent  upon  counsel  to  so  prepare  the  record  on  appeal 
as  to  present  the  full  merits  of  their  contentions  and  thus  enable  the 
court  to  review  them  with  intelligence  without  having  to  indulge  in 
speculations,  and  to  this  end  avoid  endless  repetition  in  pleadings, 
clerical  inaccuracies  and  errors  in  the  evidence,  or  the  incorporation  of 
testimony  referring  to  exhibits  not  in  the  record,  and  of  exhibits  re- 
ferred to  in  neither  pleadings  nor  proof. 

Chattel   Mortgages — Conditional  Sale   Contracts — ^Recordation — Assignment 
— Bights  of  Assignee  of  Bona  Fide  Mortgagee. 

2.  Where  a  chattel  mortgage,  executed  by  the  purchaser  of  the  prop- 
erty under  a  conditional  sale  contract,  was  filed  for  record  prior  to 
the  recordation  of  the  contract,  it  was  as  valid  in  the  hands  of  the 
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aasigKee  of  the  mortgage  as  it  was  in  those  of  the  (ofui  /Ide  mortgagee 
for  value  and  withont  notice,  even  though  the  assignee  maj  have  had 
aetual  notice  of  the  existence  of  the  conditional  contract  of  sale  at 
the  time  of  the  assignment. 
Same — Conditional  Sales — ^Bight  of  Purchaser  to  Mortgage  Property. 

3.  The  purchaser  of  personal  property  under  a  conditional  sale  con- 
tract whereby  title  was  reserved  in  the  seller  until  full  payment  made 
had  a  mortgageable  interest  in  it  (section  5757,  Bev.  Codes,  as 
amended,  Laws  1913,  Chap.  86). 

Appeals  from  District  Court,  HUl  County;  W.  B,  Bhoades, 
Judge. 

AcnoN  by  Anna  Hoeller  against  John  A.  Moog  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying 
their  motion  for  new  trial,  defendants  appeal.    Reversed. 

Mr.  E.  8.  Kline  and  Mr.  C.  B.  ElweU,  for  Appellants,  sub- 
mitted a  brief;  Mr.  C.  B.  ElweU  argued  the  cause  orally. 

The  original  mortgagee,  the  Chester  State  Bank,  being  a  bona 
fide  holder  of  the  mortgage  without  notice,  any  subsequent  holder 
of  such  mortgage  claiming  through  it,  whether  with  or  without 
notice,  was  in  the  same  position  as  the  Chester  State  Bank, 
and  his  title  was  just  as  good  and  free  from  attack  as  the 
title  of  the  Chester  State  Bank.    In  other  words,  once  the  in- 
strument in  question  passes  into  the  hands  of  a  bona  fide  holder 
without  notice,  it  makes  no  difference  how  many  prior  or  sub- 
sequent holders  have  had  notice,  the  mortgage  or  other  instru- 
ment has  been  purged  of  all  taint,  and  the  holder  is  entitled 
to   rely  upon  the  incontestability  of  the  right  of   any  prior 
holder  through  whom  he  traces  his  title.    It  is  not  easy  to  find 
numerous  cases  to  support  this  as  applied  to  conditional  sales 
agreement,  but  we  find  other  cases  supporting  the  same  theory 
as  applied  to  the  filing  of  chattel  mortgages,  and  the  rights  of 
innocent  third  parties  acquiring  rights  to  the  chattels,  where 
the  mortgage  is  unrecorded.    We  do  not  think  that  there  can  be 
any  question  but  that  the  purposes  of  filing  a  conditional  sale 
agreement  and  a  chattel  mortgage  are  the  same.    In  both  cases 
the  possession  is  in  one  party,  and  an  interest  remaining  in  the 
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other^  and  it  is  for  the  purpose  of  protecting  innocent  third 
parties  who  might  deal  with  the  party  in  possession  that  the 
recording  or  filing  is  made  necessary.  {McKnight  v.  Gordon, 
32  Rich.  Eq.  (S.  C.)  222,  94  Am.  Dec.  164;  Tyler  v.  Safford, 
31  Kan.  608,  3  Pac.  333 ;  Hawkins  v.  Western  National  Bank  of 
Hereford  (Tex.  Civ.),  146  S.  W.  1191;  John  Caplice  Co.  v. 
Beauchamp,  22  Mont.  258,  66  Pac.  278;  National  Cash  Register 
Co.  V.  Moloney,  95  Iowa,  573,  64  N.  W.  618;  Herring  v.  Can- 
non, 21  S.  C.  212,  53  Am.  Rep.  661.) 

It  would  be  possible  to  quote  almost  indefinitely  from  this 
line  of  decisions,  all  to  the  same  effect,  some  where  the  original 
purchaser  was  bona  fide  and  subsequent  purchaser  had  notice, 
and  others  where  the  original  purchaser  or  mortgagee  had 
notice  and  the  subsequent  purchaser  had  no  notice.  In  the  first 
case  the  holder  is  entitled  to  protection  by  reason  of  the  good 
title  of  the  party  through  whom  he  must  trace  his  title,  and  in 
the  second  instance  he  is  entitled  to  protection  by  reason  of  his 
own  bona  fides. 

Mr.  Frank  N.  Utter,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

In  35  Cyc.  682,  it  is  stated  concerning  the  protection  afforded 
by  a  recording  statute  for  conditional  contracts  of  sale,  **but 
even  the  statute  will  not  protect  subsequent  purchasers  or 
creditors  with  actual  notice."  In  Jones  v.  Clark,  20  Colo.  353, 
38  Pac.  371,  the  court  quoted  from  Judge  Bradley  in  Harkness 
V.  Rtussell,  118  U.  S.  663,  30  L.  Ed.  285,  7  Sup.  Ct.  Rep.  51 
[see,  also,  Rose's  U.  S.  Notes] :  *'It  is  only  necessary  to  add  that 
there  is  nothing  either  in  the  statute  or  adjudged  law  of  Idaho 
to  prevent  in  this  case  the  operation  of  the  general  rule,  which 
we  consider  to  be  established  by  overwhelming  authority, 
namely,  that  in  the  absence  of  fraud,  an  agreement  for  a  con- 
ditional sale  is  good  and  valid,  as  well  against  third  persons  as 
against  the  parties  to  the  transaction.'' 
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The  same  court  in  a  case  decided  in  April,  1916,  Money- 
weight  Scale  Go.  v.  Hale-HaUM  Groc.  Co.,  57  Okl.  135,  156 
Pac.  1187,  under  a  recording  law  passed  in  1910,  rendering  a 
contract  of  conditional  sale  void,  as  against  creditors  and 
others,  if  not  filed,  said:  '^It  is  the  opinion  of  this  court  that, 
although  the  conditional  sale  contract  waa  not  recorded  at  the 
time  of  the  attachment,  yet  if  defendant,  prior  to  the  levy  of 
the  attachment,  had  actual  notice  that  the  title  to  the  scale  was 
retained  by  the  vendor  until  the  purchase  price  was  paid  in  full, 
failure  to  record  cannot  be  taken  advantage  of  by  them,  they 
having  had  actual  knowledge  of  such  contract."  (See,  also. 
National  Bank  of  Larned  v.  Tufts,  53  Kan.  710,  37  Pac.  127 ; 
Crumrine  v.  Reynolds,  13  Wyo.  Ill,  78  Pac.  402;  Morton  v. 
Frick  Co.,  87  Ga.  230,  13  S.  E.  463;  EM  v.  Luden  &  Bates 
Southern  Music  House,  113  Ga.  320,  38  S.  E.  752 ;  Thompson  v. 
Duff,  19  ni.  App.  75 ;  Allen  v.  McCalla,  25  Iowa,  464,  96  Am. 
Dec.  56.) 

It  should  be  noted  that  there  is  a  clear  distinction  in  this 
state  between  the  title  of  the  owner  of  property  in  his  posses- 
sion subject  to  an  unrecorded  chattel  mortgage,  and  the  holder 
of  property  as  vendee  under  an  uncompleted  conditional  sale 
contract.  In  the  one  case  the  holder  has  an  absolute  title  sub- 
ject to  be  taken  away  by  foreclosure.  In  the  other,  the  holder 
has  no  title  whatever  that  he  can  convey,  except  equitable  in- 
terests, and  the  recording  laws  in  such  cases  are  not  for  the 
purpose  of  conveying  title  but  merely  to  protect  those,  who  in 
reliance  upon  the  presumption  of  ownership  from  such  posses- 
sion deal  with  him  in  ignorance  of  the  true  title. 

The  case  of  John  Caplice  Co.  v.  Beauchamp,  22  Mont.  258, 
56  Pac.  278,  is  against  appellants'  contention.  In  speaking  of 
the  rights  of  a.  subsequent  purchaser  as  opposed  to  an  un- 
recorded chattel  mortgage,  the  court  says:  "Indeed,  before  the 
new  Codes  of  1895  went  into  effect,  he  would  have  been  pro- 
tected, even  if  he  had  had  the  knowledge  that  Neson  had  mort- 
gaged the  property,  because  the  mortgage  had  not  been  filed 
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as  required  by  law.  {Milburn  Mfg.  Co.  v.  Johnson^  9  Mont. 
537,  24  Pac.  17.)  That  rule  would  not  obtain  now,  though,  for 
under  Civil  Code  of  1895,  section  3861,  good  faith  is  essential  on 
the  part  of  a  subsequent  purchaser  and  encumbrancer  of  per- 
sonal property  mortgaged  who  assails  the  validity  of  a  prior 
mortgage  as  against  his  rights."  The  foregoing  holding  is 
directly  against  the  citations  made  by  appellants  of  decisions 
from  other  states  concerning  the  rights  of  subsequent  purchaser 
as  opposed  to  unrecorded  chattel  mortgages. 

MR.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

This  is  an  action  to  enjoin  the  sale  of  a  hotel  building  at 
Inverness,  Hill  county,  Montana,  under  mortgage  foreclosure. 
Defendants  have  appealed  from  an  adverse  judgment  and  order 
denying  their  motion  for  a  new  trial. 

As  a  reversal  must  be  had  herein,  it  is  worthy  of  note  that 
[1]  the  pleadings  upon  which  this  action  was  predicated  are 
replete  with  a  useless  and  almost  endless  line  of  repetitions; 
that  the  printed  transcript  contains  many  clerical  errors  and 
inaccuracies  in  the  evidence,  and  presents  evidence  so  vague 
and  incomplete  as  to  preclude  a  satisfactory  conclusion  by  this 
court.  Testimony  was  received  as  to  exhibits  which  do  not 
appear  in  the  record,  such  as  PlaintiflP's  Exhibit  **H,"  while 
other  exhibits  appear  which  were  referred  to  neither  in  the 
pleadings  nor  proof,  such  as  Defendants'  Exhibit  4.  We  find 
the  record  encumbered  by  Plaintiff's  Exhibit  *'D,"  a  mortgage 
from  Qesche  to  Foorman  in  1912,  Exhibit  '*E,"  power  of 
attorney,  Foorman  to  Baatz,  and  Exhibit  **F,"  promissory 
note,  Gesche  to  Foorman,  to  secure  which  Exhibit  *'D"  was 
executed,  all  of  which,  so  far  as  the  evidence  discloses,  are 
wholly  immaterial,  and  neither  tend  to  prove  nor  disprove  any 
of  the  issues  material  upon  the  trial,  while  Plaintiff's  Exhibit 
**I"  appears  to  be  incompetent  for  any  purpose.  We  think 
we  may,  with  propriety,  call  attention  of  counsel  to  their  duty 
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to  clients  and  the  court,  to  present  the  full  merits  of  their  con- 
tentions and  preserve  the  record  so  that  this  court,  if  called 
upon,  may  review  them  with  intelligence,  and  not  be  required 
to  delve  into  the  realms  of  speculation. 

The  record  before  us  is  wholly  unsatisfactory,  but  we  believe 
[2]     the  pleadings  and  proof  disclose  the  following  facts  to  be 
incontestable :  That  upon  December  20,  1913,  Amanda  L.  Gesche 
was  the  owner  of  a  two-story,  frame  hotel  building  situated  in 
the  town  site  of  Inverness,  Hill  county,  Montana;  that  upon 
the  same  date  she  sold  said  hotel  building  to  Amelia  Wyant 
upon   what  is  commonly  called  a  conditional  sales  contract, 
reserving  in  herself,  however,  title  to  said  hotel  building  until 
finally  paid  for,  according  to  the  terms  of  said  contract;  that 
upon   December  27,   1913,  Amelia  Wyant  and  her  husband, 
A.  li.  Wyant,  mortgaged  said  hotel  building  to  the  Chester 
State  Bank  of  Chester,  Montana,  to  secure  the  loan  of  a  sum 
of  money,  represented  by  a  note  of  even  date  with  said  mort- 
gage; that  upon  January  8,  1914,  the  mortgage  was  filed  for 
record  in  the  office  of  the  clerk  and  recorder  of  Hill  county; 
that  upon  April  12,  1914,  Amanda  L.  Qesche  sold  and  assigned 
to  this  plaintiff,  Anna  Hoeller,  all  of  her  right,  title  and  in- 
terest in  and  to  the  conditional  contract  of  sale  before  men- 
tioned; that  upon  April  15,  1914,  the  conditional  contract  of 
sale  was  filed  for  record  in  the  office  of  the  clerk  and  recorder 
of  Hill  county;  that  upon  April  25,  1914,  the  assignment  of 
said  contract  was  likewise  filed  for  record,   and  that  subse- 
quently, on  April  30,  1914,  the  chattel  mortgage  to  the  Chester 
State  Bank  was  assigned  to  the  defendants,  Moog,  Carver  and 
Barringer,  and  that  they  are  now  the  owners  and  holders  of 
the  same.    All  parties  to  this  action  have  treated  the  building 
in  controversy  as  personal  property,  and  the  record  is  silent 
as  to  who  owns  the  realty  upon  which  it  stands. 

Appellants  assign  five  specifications  of  error,  but  in  dispos- 
ing of  the  questions  involved  in  these  appeals,  we  think  it  only 
necessary  to  consider  assignment  No.  4,  which  is  as  follows: 
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''Error  in  holding  that  at  the  time  Amelia  Wyant  and  A.  L. 
Wyant  gave  their  mortgage  to  the  Chester  State  Bank  they  had 
no  interest  in  the  Hotel  Inverness  which  they  could  mortgage, 
and  that  the  Hotel  Inverness  never  became  subject  to  that 
mortgage. ' ' 

The  question  primarily  material  herein  is:  What  right,  if 
any,  did  the  Chester  State  Bank  acquire  by  virtue  of  its  mort- 
gage from  Amelia  Wyant  and  husband  under  date  of  Decem- 
ber 27.  1913! 

Chapter  86,  Laws  of  the  Thirteenth  Session,  page  378,  re- 
enacts  section  5757,  Revised  Codes,  and  provides:  "Any  in- 
terest in  personal  property  which  is  capable  of  being  trans- 
ferred may  be  mortgaged" — ^so  that,  if  the  Chester  State  Bank 
was  a  bona  fide  mortgagee  prior  to  the  filing  for  record  of  the 
conditional  contract  of  sale  from  Amanda  L.  Gesche  to  Amelia 
Wyant,  its  rights  became  fixed  under  the  provisions  of  section 
5092,  Revised  Codes,  as  amended  by  Chapter  52,  Session  Laws 
of  1911,  as  follows:  "All  contracts,  notes  and  instruments  for 
the  transfer  or  sale  of  personal  property,  where  the  title  is 
stipulated  to  remain  in  the  vendor  until  the  payment  of  the 
purchase  price  or  some  part  thereof,  shall  be  in  writing,  and 
the  original  or  true  copy  thereof,  certified  by  the  county  clerk 
and  recorder,  shall  be  filed  with  the  county  clerk  and  recorder 
of  the  county  wherein  the  property  is  situated;  otherwise,  any 
such  contract,  note  or  instrument  is  void  as  to  bona  fide  pur- 
chasers, mortgagees,  or  attaching  creditors  of  such  property 
prior  to  such  filing.''  (Cuerth  v.  Arbogast,  48  Mont.  209,  136 
Pac.  383.)  And  likewise  its  assignees,  the  defendants  herein, 
occupied  the  same  position  as  the  Chester  State  Bank,  and  were 
entitled  to  the  same  rights  and  immunities  which  said  bank 
acquired,  which  seems  to  preclude  any  argument  as  to  the  rights 
of  the  Chester  State  Bank,  if  in  fact  it  is  a  bona  fide  mortgagee 
for  value  and  without  notice. 

The  testimony  of  J.  0.  Berglin,  cashier  of  the  Chester 
State  Bank,  is  the  only  evidence  in  the  record  pertaining  to 
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the  bona  fides  of  the  said  bank  mortgagee,  and  in  so  far  as  his 
evidence  is  of  any  probative  value,  it  does  tend  to  show  that 
the  Chester  State  Bank  is  a  holder  of  the  mortgage  in  good 
faith  for  value  and  without  notice.  If  the  Chester  State  Bank 
was  a  mortgagee  in  good  faith,  and  its  mortgage  was  filed  prior 
to  the  filing  of  the  conditional  contract  of  sale,  it  then  had  a 
vested  right  and  ownership  (Bev.  Codes,  sec.  5092,  as  amended, 
supra),  of  which  it  could  not  be  divested  except  by  voluntary 
act  on  its  part,  or  by  operation  of  law  through  the  statute  of 
limitations,  and  hence  it  could  sell  or  assign  its  rights  to  third 
persons  who  would  occupy  the  same  position  and  succeed 
to  the  same  rights  as  the  bank  itself. 

The  complaint  charges  that  the  mortgage  to  the  Chester 
State  Bank  was  taken  in  the  name  of  said  bank  as  mortgagee, 
but  for  the  use  and  benefit  of  these  defendants.  The  evidence 
does  not  support  this  allegation.  The  court  made  no  finding  as 
to  the  rights  acquired  by  the  Chester  State  Bank  under  its 
mortgage,  but  it  did  find  that  between  December  20,  1913,  and 
December  27,  1913,  the  date  of  the  mortgage,  the  defendants 
had  actual  notice  of  the  existence  of  the  conditional  contract  of 
sale  between  Amanda  L.  Gesche  and  Amelia  Wyant,  and  that 
Amanda  L.  Gesche  was  the  owner  of  the  hotel  building  in  con- 
troversy, and  upon  this  finding  based  its  judgment  that  the 
mortgage  to  the  Chester  State  Bank  was  of  no  effect  and  void 
as  to  this  plaintiff.    We  think  this  was  error. 

It  would  be  an  anomaly  in  the  law  to  say  that  the  bank  had 
rights  as  a  bona  fide  mortgagee,  but  that  it  lost  those  rights 
and  lost  its  bo7ia  fides  upon  assignment  of  its  mortgage,  even 
though  defendants  may  have  possessed  actual  knowledge  of  the 
existence  of  the  conditional  contract  of  sale.  Even  under  the 
doctrine  of  implied  findings  approved  in  this  state  {Crosby  v. 
Bobbins,  56  Mont.  179,  182  Pac.  122),  to  be  consistent  with  its 
express  findings,  and  to  support  its  judgment,  the  court  must 
have  impliedly  found  the  Chester  State  Bank  had  knowledge 
of  the  title  of  the  plaintiff  in  the  building  in  controversy  at 

60  Mont.- 
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the  time  it  accepted  its  mortgage  from  Amelia  Wyant,  but  such 
implied  finding  would  be  wholly  unwarranted  under  the 
[3]  proof.  Amelia  Wyant  held  a  mortgageable  interest  in 
the  property,  but  upon  the  record  as  a  whole  we  think  a  re- 
trial should  be  had,  and  recommend  that  the  judgment  and 
order  denying  a  new  trial  be  reversed,  with  directions  to  grant 
a  new  trial. 

Peb  Cubiam:  For  the  reasons  given  in  the  foregoing  opinion 
it  is  ordered  that  the  judgment  and  order  denying  a  new  trial 
be  reversed,  with  directions  to  grant  a  new  trial. 

Beversed. 


TBEET,  Respondent,  v.  STEPHENS,  Appellant. 

(No.  4,375.) 
(Submitted  April  20,  1921.    Decided  May  16,  1921.) 

[198  Pac.  360.] 

Beal  Property — Brokers — Fraud — Evidence — Insufficiency. 

1.  In  an  action  against  a  real  estate  broker  to  recover  secret  profits 
claimed  to  have  been  made  bj  him  in  a  transaction  resulting  in  an 
exchange  of  plaintiff's  land  for  that  of  the  purchaser,  plaintiff  pay- 
ing to  the  purchaser  the  difference  between  the  price  set  upon  his 
(plaintiff's)  land  and  that  taken  over  by  him  in  exchange,  evidence 
held  not  to  sustain  a  charge  of  fraud  or  misrepresentation  on  the 
part  of  the  broker  as  to  the  value  of  the  land  received  by  plaintiff  in 
exchange,  it  appearing  that  plaintiff  was  an  experienced  farmer 
thoroughly  conversant  with  ranch  property,  had  inspected  the  land 
before  consummating  the  deal  and  taken  possession,  apparently  satis- 
fied with  his  bargain  until  he  learned  that  the  land  taken  over  by  him 
in  exchange  had  been  procured  by  defendant  at  a  less  price  than  he 
(plaintiff)  was  required  to  pay  to  its  owner,  no  proof  of  the  value 
of  either  property  having  been  introduced. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Dun- 
can, Judge. 


1.  For  authorities  passing  on  the  question  of  right  of  principal  to 
recover  from  broker  or  other  agent  commissions  which  latter  received  from 
other  party  to  the  contract,  see  notes  in  1  AWL  Oaa.  573:  Ann.  Oaa. 
1917A,  511;  28   L.  B.  A.  (a  8.)  952. 
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Action  by  D.  S.  Terry  against  Allen  Stephens  and  another. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  his 
motion  for  new  trial,  Stephens  appeals.  Reversed,  and  cause 
remanded  with  directions  to  enter  judgment  for  defendant. 

Messrs.  Murphy  &  WJUtlock,  for  Appellant,  submitted  a 
brief;  Mr,  A,  N,  Whitlock  argued  the  cause  orally. 

Mr.  Harry  H.  Parsons  and  Mr.  Thomas  N.  Marlowe,  for  Re- 
spondent, submitted  a  brief;  Mr.  Marlowe  argued  the  cause 
orally. 

MB.  COMMISSIONER  JACKSON  prepared  the  opinion  for 
the  court. 

Plaintiff  alleges  in  substance  that  he  owned  certain  property 
at  Paradise,  Montana;  that  W.  H.  Montgomery  &  Co.  owned 
150  acres  of  land  in  the  Flint  Creek  district;  that  defendants 
were  real  estate  agents  and  brokers  in  Missoula,  Montana;  that 
in  May,  1913,  plaintiff  obtained  the  services  of  the  defendants 
as  agents  or  brokers  to  sell  or  exchange  his  property,  agree- 
ing to  pay  defendants  five  per  cent  of  the  purchase  or  exchange 
price,  which  was  set  at  $3,800;  that  subsequently  the  defend- 
ants notified  plaintiff  that  they  had  listed  with  them  the  Mont- 
gomery land  at  a  price  of  not  less  than  $7,800,  which  figure  was 
low  and  the  market  price  for  it,  and  that  in  obtaining  title 
thereto  the  plaintiff's  title  to  his  lands  would  be  credited  in 
the  sum  of  $3,800,  leaving  a  balance  due  to  W.  H.  Montgomery 
&  Co.  on  the  exchange  of  $4,000;  that  the  defendants  repre- 
sented to  the  plaintiff  that  the  price  of  the  Montgomery  land 
was  so  low  that  Montgomery  would  pay  no  commission,  and 
before  the  sale  could  be  consummated,  plaintiff  would  have  to 
pay  defendants  the  entire  commission;  that  plaintiff  accepted 
the  proposition  and  offer,  and  did  pay  to  defendants  the  sum 
of  $430  as  commission;  that  plaintiff  relied  implicitly  on  the 
representations  of  defendants,  and  that  he  was  not  acquainted 
with  the  market  and  actual  value  of  the  Flint  Creek  lands,  and 
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the  reprcsentationB  were  made  by  the  defendants  with  the  ob- 
ject and  intent  that  they  should  be  believed  and  relied  on  by 
plaintiff;  that,  so  believing  and  relying,  plaintiff  conveyed  title 
to  his  lands  to  the  defendants  for  convenience,  and  at  their 
request,  and  executed  a  written  contract,  under  defendants' 
direction,  with  W.  H.  Montgomery  &  Co.  to  purchase  the  Flint 
Creek  lands  and  pay  a  balance  therefor  of  $3,700;  that  the 
representations  and  statements  of  defendants  were  false,  and 
were  known  to  be  false  by  defendants  when  made,  and  were 
made  in  an  unlawful  attempt  to  profit  in  the  transaction,  and 
for  the  purpose  of  having  plaintiff  act  on  the  same ;  that  plain- 
tiff believed  them  to  be  true  and  acted  upon  them;  that  the 
W.  H.  Montgomery  Company  received  but  $4,800  for  their 
property,  and  this  plaintiff  was  defrauded  by  the  defendants 
of  $3,000,  which  defendants  kept,  converted  to  their  own  use, 
and  defrauded  the  plaintiff  thereof.  Then  it  is  alleged  that 
the  fraud  herein  was  not  discovered  until  March,  1915,  when 
plaintiff,  conferring  with  Montgomery,  discovered  what  the 
company  had  received  for  the  Flint  Creek  property,  and  that 
defendants  while  acting  as  his  agents,  charged  him  a  com- 
mission on  one  hand,  and  made  a  wrongful  and  illegal  profit 
on  the  other.  Plaintiff  prayed  judgment  in  the  sum  of  $3,000. 
The  defendant  Hooverson  was  not  served  and  did  not  appear. 
The  answer  of  defendant  Stephens  denies  the  allegations  of 
plaintiff,  except  the  execution  of  the  contract  between  W.  H. 
Montgomery  &  Co.  and  the  plaintiff,  and  by  way  of  affirmative 
defense  pleads  the  statute  of  limitations  (subd.  4,  sec.  6449, 
Rev.  Codes)  and  the  statute  of  frauds.  The  reply  is  a  denial 
of  the  affirmative  defense  and  by  estoppel.  A  trial  was  had  to 
a  jury.  Defendant's  motions  for  nonsuit  and  directed  verdict 
were  denied,  and  verdict  returned  for  the  plaintiff  in  the  sum 
of  $3,000.  Defendant  appealed  from  the  judgment  and  th^ 
order  denying  a  new  trial. 

Fourteen  specifications  of  error  are  set  out.    It  is  not  neces- 
sary to  consider  any  of  them,  except  those  bearing  on  the  action 
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of  the  court  in  denying  defendant  Stephens'  motions  for  non* 
I  suit  and  directed  verdict,  as  reversal  is  made  imperative  by 

I  plaintiff's  own  case. 

Plaintiff's  case  showed  that  he  owned  the  Paradise  property, 
[1]  and  desired  to  dispose  of  it  by  sale  or  trade,  and  through 
the  defendants  went  to  look  at  some  land  in  the  Flint  Creek 
district  at  $55  per  acre,  which  plaintiff  did  not  like,  and  some 
at  $52  per  acre,  which  he  did  like ;  that  plaintiff,  an  experienced 
rancher  for  fifteen  or  eighteen  years,  **  thoroughly  familiar  with 
ranching  and  ranch  property  in  this  section  of  the  country," 
went  over  and  across  the  $52  land  he  subsequently  bought, 
examined  it  as  much  as  he  cared  to,  satisfied  himself,  then  came 
back  to  Missoula  and  concluded  the  deal.  Plaintiff  says:  ''I 
was  satisfied  with  the  arrangement  that  was  proposed."  He 
then  deeded  his  Paradise  property  to  Hooverson  and  Stephens, 
and  was  credited  therefor  in  the  sum  of  $3,800.  With  respect 
to  this  he  testified:  **It  didn't  make  any  difference  to  me 
whether  the  proceeds  of  this  property  were  turned  over  to  the 
Montgomery  people  or  kept  by  Hooverson  and  Stephens.  I 
had  made  my  bargain  and  turned  over  my  property  and  re- 
ceived a  contract  to  the  Flint  Creek  Valley  land.  I  had  a 
contract  to  pay  $3,700,  and  I  carried  out  that  contract  and 
lived  on  the  Flint  Creek  property."  He  then  signed  the  con- 
tract, obligating  himself  to  pay  to  W.  H.  Montgomery  &  Co. 
$3,700,  the  balance  of  the  price  he  agreed  to  pay  for  150  acres 
of  Flint  Creek  Valley  land  at  $52  per  acre,  less  $300.  The 
deposition  of  W.  H.  Montgomery,  introduced  in  plaintiff's  case, 
shows  that  the  Montgomery  Company  had  a  contract  with 
Hooverson  to  accept  for  the  Flint  Creek  land  the  sum  of  $4,800, 
subject  to  a  commission  of  $500,  and  that  it  was  immaterial  to 
the  company  what  the  land  sold  for;  that  *'so  far  as  we  were 
concerned  he  was  at  liberty  to  sell  at  any  price,  and  net  to  us 
the  amount  agreed  upon."  Plaintiff  paid  to  Stephens,  or  to 
Hooverson  and  Stephens,  the  sum  of  $430  as  commission  for  the 
sale  price  on  both  properties,  $300  of  which  was  on  the  Mont- 
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gomery  purchase  price,  which  sam  was  deducted  from  $7,800, 
and  $130  on  his  own.  Some  time  after  the  first  payment  set 
out  in  the  contract  between  W.  H.  Montgomery  &  Co.  and 
plaintiff,  he  discovered  that  the  company  had  received  the  price 
testified  to  by  W.  H.  Montgomery.  He  had  already  moved  on 
the  land,  and  apparently  was  satisfied  with  his  bargain  until 
this  time. 

This  is,  in  effect,  the  plaintiff's  case,  and  under  no  conceiv- 
able theory  did  he  sustain  the  allegations  of  his  complaint.  He 
offered  no  proof  of  the  value  of  either  of  the  pieces  of  prop- 
erty, and  nowhere  does  it  appear  what  Montgomery's  price  was, 
but  all  of  the  negotiations  had  to  do  with  the  trade  price  be- 
tween plaintiff  and  defendants.  This  cannot  be  construed  as 
fraud  or  misrepresentation,  in  view  of  plaintiff's  testimony  that 
he  was  satisfied  with  his  bargain.  {Bv4ie  Hardware  Co.  v. 
Kruox,  28  Mont.  Ill,  72  Pac.  301;  Grinrod  v.  Anglo-American 
Bond  Co.,  34  Mont.  169;  85  Pac.  891.) 

Plaintiff  is  conclusively  shown  by  his  own  case  to  have  dealt 
with  the  defendant  at  arm's-length,  relying  upon  his  own 
judgment.  The  motion  for  a  nonsuit  should  have  been  granted. 
Stephens'  case  does  not  help  plaintiff  in  any  particular,  but 
goes  to  explain  the  business  relations  between  the  defendants 
and  plaintiff,  with  respect  to  the  exchange,  and  the  court  erred 
in  denying  the  motion  for  a  directed  verdict. 

Because  of  the  foregoing  reasons,  we  recommend  that  the 
judgment  and  order  denying  the  motion  for  a  new  trial  be  re- 
versed, and  that  the  cause  be  remanded  to  the  district  court, 
with  directions  to  set  aside  the  verdict  and  judgment  for  the 
plaintiff,  and  to  enter  judgment  for  defendant  for  his  costs. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  and  order  of  the  lower  court 
be  reversed  and  the  cause  remanded,  with  directions  to  set  aside 
the  verdict  and  judgment  for  the  plaintiff  and  to  enter  judg- 
ment for  defendant  for  his  costs. 

Reversed  and  remanded. 
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DONOVAN,  Ebspondent,  v.  BULL  MOUNTAIN  TRADING 

CO.,  Appellant. 

(No.  4,364.) 
(Submitted  April  19,  1921.    Decided  May  16,  1921.) 

[198  Pae.  436.] 

Oral    Contracts — Work    and    Labor — Indefiniteness — Quantum 
Meruit — Special  Contract — Measure  of  Recovery. 

Oral  Contracts — ^Work  and  Labor — Complaint — ^Insufficiency. 

1.  The  complaint  in  an  action  to  recover  compensation  for  extra  ser- 
▼ices  performed,  which  fails  to  state  any  time  or  basis  for  computing 
the  claim,  is  indefinite. 

Same — ^When  Void  for  Indefiniteness. 

2.  An  agreement,  verbal  or  written,  to  be  binding,  must  be  suffi- 
ciently definite  to  enable  the  court  to  fix  an  exact  meaning  upon  it, 
and  if  it  is  so  vague  and  indefinite  as  to  make  it  impossible  to  col- 
lect from  it  the  full  intention  of  the  parties,  it  is  void. 

Same — ^Work  and  Labor — E^ra  Compensation — ^Void  for  Indefiniteness. 

3.  Seldy  under  the  above  rule  (paragraph  2)  that  an  oral  statement 
alleged  by  plaintiff  to  have  been  made  to  him  by  the  president  of  a 
mercantile  establishment  that  there  would  be  "no  limif' to  his  salary, 
but  that  it  was  to  be  "commensurate  with  the  earnings"  of  the  com- 
pany, was  too  indefinite  to  constitute  a  contract  for  compensation  for 
services  in  addition  to  his  regular  salary. 

Same — Quantum  Mervit — Special  Contract — Measure  of  Beeovery. 

4.  Where  recovery  is  sought  on  quaniwn  meruit  and  the  evidence  re- 
Teals  a  special  contract,  the  measure  of  recovery  must  be  limited  to 
the  amount  so  specified. 

Appeal  from  District  Court,  Musselshell  County;  George  P. 
Jones,  Judge. 

Action  by  J.  J.  Donovan  against  the  Bull  Mountain  Trading 
Company.  From  a  judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed  and  cause 
remanded  with  directions  to  enter  judgment  for  defendant. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Thomas  J.  Matthews,  for  Appellant. 

In  order  that  an  executory  contract  may  be  enforceable,  it  is 
generally  necessary  that  the  price  must  be  certain  of  being 
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aflcertained  from  the  contract  itself,  and  yet  it  is  not  necessary 
that  the  exact  figures  be  stated;  nerertheless,  the  price  mnst  by 
the  terms  of  the  contract  be  capable  of  being  definitely  ascer- 
tained. (6  B.  C.  L.  648;  United  Press  v.  New  York  Press  Co., 
164  N.  Y.406,  53  L.  B.  A.  288  and  note,  58  N.  E.  527 ;  see,  also, 
Bluemner  v.  Oarvin,  120  App.  Div.  29,  104  N.  T.  Supp.  1009.) 
In  the  last  case  cited,  the  defendant  desired  to  obtain  an  ap- 
pointment as  architect  for  a  public  building  in  New  York,  but 
being  unable  to  prepare  plana  acceptable  to  the  Municipal  Art 
Commission,  requested  the  plaintiff  to  make  a  successful  plan 
and  agreed  if  he  did,  and  if  defendant  should  get  the  appoint- 
ment, to  give  plaintiff  a  fair  share  of  his  commissions.  The 
contract  did  not  fix  the  amount  of  the  commissions.  The  plain- 
tiff drew  plans  which  were  accepted,  after  which  defendant 
repudiated  the  arrangement.  The  court  held  that  the  terms  of 
the  agreement  were  too  vague  to  constitute  an  express  contract 
for  services.  Appellant  contends  that  this  case,  in  so  far  as  the 
principles  involved  are  concerned,  is  substantially  the  proposi- 
tion before  the  court  in  the  case  at  bar,  and  that  the  allegations 
of  the  complaint  are  too  indefinite  and  uncertain  to  form  the 
basis  of  an  action,  or  to  constitute  an  express  contract  for  extra 
compensation.  {Petze  v.  Morse  Dry  Dock  Jk  Repair  Co.,  125 
App.  Div.  267,  109  N.  Y.  Supp.  328 ;  aflSrmed  in  195  N.  Y.  584, 
89  N.  E.  1110.)  Likewise  in  Vamey  v.  Ditmars,  217  N.  Y.  223, 
Ann.  Cas.  1916B,  758,  111  N.  E.  822,  the  court  held  that  an  ex- 
ecutory contract  by  an  employer  to  pay  his  employee  in  addition 
to  his  salary  a  fair  share  of  the  profits  is  too  indefinite  to  support 
recovery.  (AfiSrming  s.  c,  159  App.  Div.  911;  see,  also,  Mac- 
Iniosh  V.  KimbdU,  101  App.  Div.  494,  92  N.  Y.  Supp.  132; 
Fairplay  School  Tp.  v.  O'Neal,  127  Ind.  95,  26  N.  E.  686; 
Dayton  v.  Stone,  111  Mich.  196,  69  N.  W.  515;  Adams  v. 
Adams,  26  Ala.  272 ;  Van  Slyke  v.  Broadway  Ins.  Co.,  115  Cal. 
644,  47  Pac.  689,  928;  Marble  v.  Standard  OH  Co.,  169  Mass. 
553,  48  N.  B.  783;  Burks  v.  Stam,  65  Mo.  App.  455;  Butler  v. 
Kemmerer,  218  Pa.  St.  242,  67  Atl.  332.X 
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Iff.  John  R.  Boarman,  for  Respondent 

The  contention  of  appellant  is  that  the  language  nsed  is 
altogether  too  uncertain  and  speculative  to  constitute  a  binding 
and  enforceable  contract.  The  objection  was  waived  by  not 
demurring  to  the  complaint  on  the  grounds  of  ambiguity  and 
uncertainty.  (Rev.  Codes,  sec.  65*4,  subd.  7 ;  Eefferlin  v.  Karl- 
man,  29  Mont.  150,  74  Pac.  201.) 

The  complaint  states  that,  in  addition  to  the  salary,  an  extra 
reasonable  compensation,  liberally  commensurate  with  the  re- 
salts  obtained  would  be  allowed.  What  that  reasonable  com- 
pensation should  be  was  properly  left  to  the  jury  to  say  under 
the  evidence  introduced  upon  the  trial. 

Counsel  seem  to  have  overlooked  the  broad  distinction  between 
an  executory  contract  and  an  executed  one.  The  testimony 
shows  that  the  terms  of*  the  contract  were  for  one  year  and 
that  respondent  had  fully  performed  the  conditions  thereof. 

In  support  of  the  contention  of  counsel  he  cites,  6  R.  C.  L., 
page  648,  which  states:  **That  in  order  that  an  executory  con- 
tract may  be  enforceable,  it  is  generally  necessary  that  the 
price  must  be  certain  of  being  ascertained  from  the  contract 
itself,  and  yet  it  is  not  necessary  that  the  exact  figures  be 
stated;  the  price  must  by  the  terms  of  the  contract  be  capable 
of  being  definitely  ascertained."  The  text  cited  several  author- 
ities which  are  not  applicable  to  the  facts  in  this  case,  nor  to 
the  allegations  of  the  complaint  when  it  is  considered  that  this 
is  an  executed  contract,  for  in  the  same  authority  it  is  held: 
"However,  after  services  or  materials  have  been  furnished  and 
accepted,  the  fact  that  no  price  had  been  agreed  upon,  or  that 
the  compensation  mentioned  in  the  contract  is  too  indefinite, 
does  not  prevent  the  recovery  of  a  reasonable  compensation.'* 
(Page  649.) 

The  authorities  cited  by  counsel  all  refer  to  cases  in  which 
the  contract  had  not  been  fully  performed  and  are  not  ap- 
plicable to  an  executed  contract  as  in  the  instant  case. 
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The  case  of  Varney  v.  Ditmars,  217  N.  Y.  223,  Ann.  Cas. 
1916B,  758,  111  N.  E.  822,  cited  by  appellant,  is  one  brought 
for  a  wrongful  discharge,  and  damages  were  claimed  for  a 
time  subsequent  to  the  discharge  for  a  ''fair  share  of  the 
profits."  The  court  held  that:  *'An  executory  contract  by  an 
employer  to  pay  an  employee  in  addition  to  his  salary,  a  fair 
share  of  the  profits  is  too  indefinite  to  support  a  recovery." 
In  the  notes  to  this  case  is  stated  the  rule  in  the  United  Press 
Case,  164  N.  Y.  406,  53  L.  E.  A.  288,  58  N.  E.  527 ;  6  R.  C.  L. 
644:  '*The  rule  stated  does  not  prevent  a  recovery  upon 
quantum  meruit,  in  case  one  party  to  an  alleged  contract  has 
performed  in  reliance  upon  the  terms  thereof,  vague,  indefinite 
and  uncertain  though  they  are.*'  In  such  case  the  law  will 
presume  a  promise  to  pay  the  reasonable  value  for  the  services. 

Judge  Gray  said:  "I  entertain  no  doubt  that,  where  work 
has  been  done  or  articles  have  been  furnished,  a  recovery  may 
be  based  upon  quantv/m  meruit,  or  quamium  valebat.'* 


e 


MB.   CHIEF   COMMISSIONER  POORMAN  prepared  th 
opinion  for  the  court. 

Appeal  by  defendant  from  a  judgment  entered  against  it  on 
a  verdict  for  plaintiflP,  and  also  from  an  order  overruling  de- 
fendant's motion  for  a  new  trial.  The  action,  as  appears  from 
the  amended  complaint,  is  to  recover  extra  compensation  for 
services  alleged  to  have  been  rendered  by  plaintiff  for  defend- 
ant. Defendant  was  engaged  in  general  merchandise  business 
at  Klein,  Montana,  which,  under  the  then  management,  was 
** losing  money  rapidly."  It  is  further  alleged  in  the  amended 
complaint:  **The  defendant  promised  to  pay  plaintiff  if  the 
[1]  latter  would  take  charge  of  said  merchandise  business 
•  *  •  as  manager  thereof,  and  would  conduct  the  same  at 
a  salary  of  $175  per  month,  and  in  the  event  that  the  plaintiff 
was  successful  in  placing  said  business  upon  a  profitable  basis 
and  rescuing  the  said  business  from  the  deplorable  and 
desperately  unprofitable  ccndition  in  which  the  said  business 
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then  was  and  had  been  for  a  long  time,  the  defendant  promised 
to  pay  plaintiff,  in  addition  to  the  said  salary,  an  extra  and 
reasonable  compensation,  liberally  commensurate  with  the  re- 
sults obtained;  that  this  plaintiff,  in  reliance  npon  the  said 
promises  and  acting  thereon,  accepted  said  offer  of  employment 
on  the  seventeenth  day  of  August,  1915,  •  •  •  and  con- 
tinned  in  the  said  employment  of  defendant  as  such  manager 
of  said  business  up  to  the  first  day  of  September,  1916."  It  is 
farther  alleged:  **That  plaintiff  succeeded  in  placing  said  busi- 
ness upon  a  profitable  basis  and  rescued  it  from  the  unprofit- 
able condition  in  which  it  then  was."  It  is  further  alleged 
that  the  fair  and  reasonable  value  for  the  extra  compensation 
dne  the  plaintiff  is  the  sum  of  $5,000,  and  that  $500  of  this 
snm  has  been  paid. 

Defendant  filed  a  general  demurrer  to  this  amended  com- 
plaint, which  demurrer  was  afterward  withdrawn  and  answer 
made,  admitting  certain  allegations  of  the  amended  complaint, 
admitting  the  payment  of  the  $500  extra,  but  denying  any  con- 
tract with  Donovan  except  that  relating  to  the  $175  per  month. 
A  replication  to  this  answer  was  filed.  No  other  objection  was 
made  to  the  amended  complaint  until  at  the  trial  the  defendant 
objected  to  the  introduction  of  any  evidence,  for  the  reason  that 
*'the  amended  complaint  fails  to  state  a  cause  of  action  against 

m 

defendant." 

1.  The  respondent  here  contends  that  the  objection  to  the 
amended  complaint  came  too  late. 

The  fact  that  a  party  does  not  move  or  specially  demur  to 
the  pleading  of  his  adversary  on  the  ground  that  it  is  indefinite 
does  not  obviate  the  necessity  of  the  pleading  stating  a  cause  of 
action,  if  a  complaint,  or  a  defense,  if  an  answer.  In  Heffer- 
lin  V.  Karlman,  29  Mont.  139,  74  Pac.  201,  cited  by  respondent, 
the  objection  to  the  pleading  was  made  for  the  first  time  in 
the  supreme  court  and  the  court  held  that  the  complaint  did 
state  a  cause  of  action,  and  that  the  objection  thus  urged  could 
not  then  be  entertained. 
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In  passing  on.  this  assignment  of  error,  we  go  no  further  tlian 
to  hold  that  the  amended  eomplaint  is  indefinite  in  not  stating 
any  basis  or  time  of  computing  any  claim  for  extra  services. 
We  believe  that  the  rights  of  the  parties  may  be  better  sab- 
served  by  considering  the  actual  contract  as  testified  to  by 
the  plaintiff,  and  under  which  he  claims  to  have  accepted  the 
employment  and  performed  the  services. 

2.  At  the  close  of  plaintiff's  case,  the  defendant  asked  the 
court  to  direct  a  verdict  in  its  favor  for  several  reasons  therein 
stated.  All  of  these  reasons,  in  the  final  analysis,  are  based 
upon  the  appellant's  contention  that  the  contract  of  employ- 
ment is  insufficient  to  support  a  finding  for  plaintiff.  While 
confining  our  discussion  to  the  legal  question  involved,  a  brief 
statement  of  the  facts  leading  up  to  the  employment  may  be 
helpful.  It  appears  that  the  plaintiff  was  general  manager  of 
a  store  at  Carpenter  Creek,  Montana,  which  was  owned  by 
plaintiff,  H.  S.  Hopka,  and  this  defendant;  that  the  plain- 
tiff was  receiving  a  salary  of  $125  per  month.  The  defend- 
ant was  conducting  a  mercantile  business  at  Klein,  Montana, 
and,  being  dissatisfied  with  the  management  thereof,  requested 
plaintiff  to  take  charge  as  the  general  manager,  which  the 
plaintiff  did,  and  continued  in  charge  until  he  quit  of  his  own 
volition  at  the  time  named  in  the  amended  complaint.  The 
contract  of  employment  was  made  with  G.  W.  Megeath, 
[2]  president  of  the  defendant  corporation.  Plaintiff  in  his 
testimony,  in  stating  the  contract,  says:  ''He  told  me  he  had 
been  paying  a  salary  of  $200  per  month  to  the  man  who  pre- 
ceded me.  If  I  would  take  it  at  $175  per  month  and  put  tho 
business  on  its  feet,  there  would  be  no  limit  to  my  salary,  and 
I  agreed  to  take  it  on  those  terms.  Q.  What  conditions  wero 
there  upon  which  you  should  receive  anything  more  than  the 
$175  per  month t  (Objected  to  as  leading  and  suggestive.) 
Court:  He  may  answer.  A.  My  salary  was  to  be  commen- 
surate with  the  earnings  of  the  company  for  the  time  I  was 
there,  and  I  agreed  to  take  it  for  a  year  and  try  it.    That 
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was  the  conditions  of  my  employment."  It  further  appears 
that  the  $175  per  month  had  been  regularly  paid;  that  the 
only  claim  of  plaintiff  now  is  for  the  extra  compensation; 

The  appellant  contends  that  the  language  of  this  contract 
of  employment  is  too  uncertain  and  speculative  to  constitute 
a  binding  and  enforceable  agreement,  in  so  far  as  it  relates  to 
extra  compensation. 

It  is  a  necessary  requirement  that  an  agreement,  in  order 
to  be  binding,  must  be  sufficiently  definite  to  enable  the  court 
to  fix  an  exact  meaning  upon  it.  If  an  offer  contemplates  an 
acceptance  by  merely  an  afSrmative  answer,  the  offer  must 
itself  contain  all  the  terms  necessary  for  the  required  definite- 
ness. 

In  Price  v.  8Hpe1c,  39  Mont.  426,  431,  104  Pac.  195,  196, 
this  court  quoted  with  approval  from  the  decision  in  Thomson 
V.  Gartner,  73  Md.  474,  21  Atl.  371,  wherein  it  is  said:  **In 
order  to  constitute  a  valid  verbal  or  written  agreement,  the 
parties  must  express  themselves  in  such  terms  that  it  can  be 
ascertained  to  a  reasonable  degree  of  certainty  what  they  mean. 
And,  if  an  agreement  be  so  vague  and  indefinite  that  it  is 
not  possible  to  collect  from  it  the  full  intention  of  the  parties, 
it  is  void;  for  neither  the  court  nor  the  jury  can  make  an 
agreement  for  the  parties.  Such  a  contract  can  neither 
be  enforced  in  equity,  nor  sued  upon  at  law."  This  doctrine 
was  again  announced  by  this  court  in  Schtvab  v.  McVey,  54 
Mont.  422,  171  Pac.  277.  (See,  also,  AJUstrom  v.  Fitzpatrick, 
17  Mont.  295,  42  Pac.  757.) 

In  Mackintosh  v.  Kimball,  101  App.  Div.  494,  92  N.  Y. 
Supp.  132,  the  plaintiff  sought  to  recover  compensation  in  ad- 
dition to  a  stated  salary  which  he  had  received,  upon  a  claim 
by  him  that  during  his  employment  he  stated  to  defendants 
that  he  intended  to  quit  unless  given  an  increased  salary,  and 
one  of  the  defendants  said  to  him  they  would  make  it  worth 
his  while  if  he  stayed  on  and  would  increase  his  salary,  and 
that  the  idea  was  to  give  him  an  interest  in  the  profits.     The 
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defendant  further  remarked:  "You  can  depend  upon  me.  I 
will  see  that  you  get  a  satisfactory  amount."  The  court  held 
that  the  arrangement  was  too  indefinite  to  form  the  basis  of 
any  obligation  on  the  part  of  defendants. 

In  Butler  v.  Kemmerer,  218  Pa.  242,  67  Atl.  332,  the  plain- 
tiff was  in  the  employ  of  defendant  at  a  regular  salary, 
and  the  defendant  promised  him  that  if  there  were  any  profits 
in  the  business  he  would  divide  them  with  the  plaintiff  "upon 
a  very  liberal  basis."  The  court  held  that  the  contract  was 
never  made  complete  and  that  there* was  no  standard  by  which 
to  measure  the  degree  of  liability  and  that  the  contract  was 
too  vague  and  indefinite  to  be  enforced. 

In  Fairplay  School  Township  v.  O'Neal,  127  Ind.  95,  26 
N.  E.  686,  a  verbal  contract  by  which  the  trustees  agreed  to 
pay  a  teacher  **good  wages,"  it  was  held  that  the  contract 
was  void  for  uncertainty  as  to  compensation. 

In  United  Press  v.  New  York  Press  Co.,  164  N.  Y.  406,  53 
L.  R.  A.  288,  58  N.  E.  527,  a  contract  to  pay  **not  exceeding 
$300  per  week"  was  held  void  for  uncertainty.  The  court 
said:  "If  this  were  a  case  where  the  contract  of  the  parties 
was  merely  ambiguous  in  its  terms,  it  might  be  permissible  to 
explain  them  by  evidence  of  their  acts  and  thus  to  show  a 
practical  construction,  but  the  diflSculty  with  this  instrument 
lies  deeper.  It  lacked  support  in  one  of  its  essential  elements; 
in  the  absence  of  a  statement  of  the  price  to  be  paid  •  •  • 
it  is  elementary  in  the  law  that,  for  the  validity  of  a  contract, 
the  promise,  or  the  agreement,  of  the  parties  to  it  must  be 
certain  and  explicit  and  that  their  full  intention  may  be  ascer- 
tained to  a  reasonable  degree  of  certainty."  The  court  fur- 
ther held  that  certain  payments  made  by  the  defendant  of  the 
additional  compensation  did  not  have  the  effect  of  giving 
validity  to  the  contract. 

In  Varney  v.  Ditmars,  217  N.  Y.  223,  Ann.  Cas.  1916B,  758, 
111  N.  E.  822,  the  plaintiff  was  an  employee  of  the  defendant, 
receiving  a  salary  of  $35  per  week,  and  on  complaint  that  his 
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sakry  was  too  small  the  defendant  said:  ''I  am  going  to  give 
70a  $5  more  a  week;  if  you  boys  will  go  on  and  continue  the 
way  you  have  been  and  get  me  out  of  this  trouble  and  get 
these  jobs  started  •  •  •  on  the  1st  of  next  January  I  will 
dose  my  books  and  give  you  a  fair  share  of  my  profits."  The 
court  held  that  these  statements  made  by  the  defendant  were 
too  indefinite  to  constitute  a  contract,  and  discussed  at  con- 
siderable length  the  principles  here  involved  and  cited  many 
authorities. 

The  respondent  maintains  that  these  New  York  cases  do  not 
apply,  for  the  reason  that  the  questions  there  involved  a  divi- 
sion of  profits,  while  the  instant  case  is  for  extra  compensa- 
tion. This  is  true  in  a  sense,  but  the  principle  discussed  by 
the  New  York  court  is  applicable  here. 

The  phrase  **  commensurate  with  the  earnings  of  the  com- 
pany" would  require  the  ascertainment  of  the  profits  and,  in 
effect,  their  division. 

There  is  no  question  that,  in  the  case  of  a  contract  for  the 
^le  of  goods  or  for  hire  without  a  fixed  price  or  consideration 
being  named,  it  will  be  presumed  that  a  reasonable  price 
or  consideration  is  intended,  and  recovery  may  be  based  upon 
quantum  meruit  or  quantum  valebat,  but  even  in  such  a  case 
the  contract  alleged  must  be  sufficiently  definite  to  acquire  a 
legal  status;  otherwise  there  is  not  any  contract,  either  ex- 
press or  implied. 

The  contract  in  this  case  is  definite  and  certain  as  to  the 
[3]  $175  per  month,  but  the  phrase  therein  **no  limit  to  my 
salary"  cannot  be  regarded  as  having  been  made  with  con- 
tractual intent,  and  the  further  phrase  ''commensurate  with  the 
earnings  of  the  company"  is  equally  indefinite.  Neither  fur- 
nish any  rule  nor  contain  any  intimation  as  to  the  amount  of 
the  increase,  nor  how  it  is  to  be  computed,  or  when  it  is  to  com- 
mence.  All  is  left  to  conjecture.  The  parties  having  omitted 
these  essential  requirements,  any  increase  or  change  in  the 
compensatiou  would  have  to  be  the  subject  of  future  agree- 
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ment  or  stipulation.  Similar  language  in  a  contract  was  held 
by  the  supreme  court  of  Massachusetts  as  being  merely  '' hope- 
ful encouragement  sounding  only  in  prophecy."  {EM  v. 
First  Nat.^Bcmk,  173  Mass.  16,  73  Am.  St.  Rep.  255,  44 
L.  E.  A.  319,  53  N.  E.  154.) 

Nor  is  the  respondent's  case  strengthened  if  we  regard  the 
[4]  statement  **my  salary  was  to  be  commensurate  with  the 
earnings  of  the  comipany"  as  a  separate  or  special  contract, 
for,  **  where  a  recovery  is  sought  as  in  quantum  meruit,  and 
the  evidence  reveals  a  special  contract,  the  measure  of  recov- 
ery is  to  be  limited  to,  or,  in  other  words,  must  not  exceed 
the  amount  specified  in  the  contract."  {Swift  v.  Johnson,  175 
Mo.  App.  660,  158  S.  W.  96.)  No  amount  is  specified  in  this 
alleged  contract,  nor  is  there  any  statement  therein  by  which 
any  amount  can  be  ascertained.  This  entire  subject  is  dis- 
cussed at  length,  with  citation  of  cases  and  holdings  of  the 
court  in  1  Williston  on  Contracts,  section  36,  and  following 
sections:  1  Page  on  Contracts,  first  edition,  section  27,  and 
following  sections;  second  edition,  section  25,  and  following 
sections. 

The  contract  stated  by  plaintiff  in  positive  terms  in  his 
testimony,  and  on  which  he  bases  his  claim  for  extra  compen- 
sation, is  so  vague  and  indefinite  as  to  be  wholly  void,  and 
hence  unenforceable  in  either  law  or  equity. 

We  recommend  that  the  judgment  and  order  appealed  from 
be  reversed,  and  the  cause  remanded  to  the  district  court,  with 
directions  to  set  aside  the  verdict  and  judgment  for  plaintiff 
and  to  enter  judgment  for  defendant  for  its  costs. 

Per  CxTBiibM :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  and  order  of  the  lower  court 
be  reversed,  and  the  cause  remanded  with  directions  to  set 
aside  the  verdict  and  judgment  for  plaintiff  and  to  enter 
judgment  for  defendant  for  its  costs. 

Reversed. 
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(No.  4,328.) 
(Submitted  April  12,  1921.    l>ecided  May  23,   1921.) 

[198  Pac.  1100.] 

Mines  and  Mining  Claims — Adverse  Claim — Location — Reloca- 
tion— Abandonment — Annual  Assessment  Work. 

HinoB  and  Mining  Claims — Adverse  Claim — Complaint. 

1.  In  an  action  to  determine  an  adverse  claim  to  a  lode  mining  claim, 
the  complaint  is  sufficient  if  plaintiff  by  appropriate  allegations  shows 
his  right  to  the  ground  covered  by  his  location,  without  alleging  the 
nature  of  defendant's  claim,  the  duty  of  doing  so  devolving  upon  de- 
fendant. 

Same — Complaint  —  Location  —  Defect  in  Becardcd  Certificate — ^Imma- 
terial Allegation. 

2.  In  view  of  the  provision  of  section  2293,  Revised  Codes,  that  de- 
fects in  a  recorded  certificate  of  location  of  a  mining  claim  shall  not 
be  deemed  material  where  the  person  relying  on  the  defects  made  his 
location  with  notice  thereof,  allegations  in  his  complaint,  in  an  action 
to  determine  an  adverse  claim,  relating  to  such  defects  are  imma- 
terial. 

Same — When  Land  not  Subject  to  Location. 

3.  Mining  ground  covered  by  valid  and  subsisting  locations  is  not 
public  domain  and  therefore  not  6pen  to  exploration  and  purchase 
under  the  federal  statute. 

Same — ^Location  Within  Subsisting  Claim  Void. 

4.  An  attempted  location  of  a  mining  claim,  based  upon  a  discovery 
within  a  then  valid  and  subsisting  claim,  is  void  for  the  purpose  of 
laying  the  foundation  for  an  adverse  claim,  and  does  not  attach  upon 
the  subsequent  failure  of  the  first  locator  to  do  the  required  annual 
assessment  work. 

Same — ^Failure  to  Do  Assessment  Work — Effect. 

5.  A  location  of  a  mining  claim  upon  ground  covered  by  a  valid  and 
subsisting  claim,  at  a  time  when  the  senior  locator  is  not  in  default 
under  state  or  federal  laws,  is  subordinate  to  a  relocation  by  a 
stranger  made  after  the  rights  of  the  first  locator  lapsed  because  of 
failure  to  do  the  annual  assessment  work. 

Same — ^Belocation  by  Owner — When  Valid. 

6.  Under  section  2289,  Revised  Codes,  the  locator  or  claimant  may 
at  any  time  relocate  his  own  claim  for  any  purpose  other  than  to 
avoid  the  doing  of  the  annual  assessment  work,  provided  he  complies 
in  all  respects  with  the  requirements  of  sections  2283,  2284  and  2286, 
Revised  Codes. 

eo  Most.- 
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Same— Abandonment — Bights  of  Nonconsenting  Cotenant. 

7.  Where  three  of  four  eotenants  of  mining  claims  abandoned  them 
by  relocating  other  claims  coyering  the  same  ground,  the  rights  of  the 
fourth  remained  unaffected  by  their  abandonment  and,  therefore,  as 
to  the  latter  the  claims  thus  abandoned  remained  valid  and  subsisting 
claims  until  forfeited. 

Same — Assessment  Work — Preserves  Claimant's  Right,  Until  When. 

8.  Representation  work  done  on  a  mining  claim  during  any  one  year 
is  sufficient  to  preserve  the  claimant's  right  until  the  Slst  of  December 
of  the  next  year. 

Same — ^Relocation  by  Owner — When  Ineffectual 

9.  Where  relocators  of  their  own  claims  did  not  do  the  excavation 
work  required  to  be  done,  under  section  2289,  Revised  Codes,  before 
another  had  located  the  same  ground,  their  attempted  relocations  were 
nugatory. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  Oswald  Lehman  against  Julian  A.  Sutter  and 
others.  Judgment  for  defendants  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Messrs.  Worden  &  Grant  and  Messrs.  Beackford  dk  Huntoon, 
for  Appellants,  submitted  a  brief  and  one  in  reply  to  that 
of  Respondents  J  Mr.  E.  O.  Worden  argued  the  cause  orally. 

Messrs,  Marshall  &  Dousman  and  Mr,  J.  E,  Wasson  sub- 
mitted a  brief;  Mr,  Charles  J.  Dousman  argued  the  cause 
orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  in  pursuance  of  section  2326  of  the 
Revised  Statutes  of  the  United  States  (U.  S.  Comp.  Stats., 
sec.  4623),  to  determine  an  adverse  claim  to  the  Royal  Dixie 


9.  On  respective  rights  of  one  who  relocates  mining  ground  before,  and 
one  who  relocates  it  after,  the  abandonment  or  forfeiture  of  a  senior  loca- 
tion, see  notes  in  68  L.  B.  A.  842;  16  L.  &.  A,  (as.)  162. 
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and  Dixie  Extension  lode  mining  claims,  situate  in  Fergus 
county,  of  which  plaintiff  alleges  he  is  the  owner.  To  his 
second  amended  complaint,  the  defendants  Julian  A.  Sutter, 
Eduard  Sutter  and  C.  B.  Noble  demurred,  on  the  ground  that 
it  did  not  state  facts  to  constitute  a  cause  of  action,  and  that 
it  was  ambiguous,  unintelligible  and  uncertain.  One  Claudia 
Wegner  was  made  a  party  defendant,  but  she  did  not  appear 
in  the  court  below  by  demurrer  or  otherwise.  The  court  by  a 
general  order  sustained  the  demurrer,  and,  plaintiff  declining 
to  plead  further,  rendered  judgment  dismissing  the  action. 
Plaintiff  has  appealed. 

The  pleading  is  very  voluminous.  It  alleges  in  detail  the 
several  steps  taken  by  plaintiff  in  making  location  of  his 
claims.  It  then  sets  forth  the  facts  upon  which  defendants 
predicate  their  claim,  and  proceeds  to  allege  the  conditions 
existing  at  the  time  their  locations  were  made,  for  the  pur- 
pose of  impeaching  their  validity,  and  thus  to  make  it  manifest 
that  their  claim  of  title  is  without  foundation.  The  following 
statement  will  be  sufficient  to  present  the  questions  submitted 
for  decision: 

The  Royal  Dixie  and  the  Dixie  Extension  locations  were 
made  by  plaintiff  on  April  21  and  May  8,  1917,  respectively. 
Amendments  of  both  of  these  were  made  on  July  26,  1917. 
Defendants  base  their  claim  upon  three  conflicting  locations, 
designated  as  Sutter  No.  1,  No.  2  and  No.  3.  No.  1  was 
located  on  May  15,  and  the  others  on  March  15  and  22,  1916, 
respectively.  The  two  Sutters  and  Noble  were  the  locators. 
The  claims  of  both  plaintiff  and  defendants  are  relocations  of 
ground  which  had  theretofore  been  substantially  covered  by 
claims  known  as  the  Dixie  and  Royal,  located  by  one  Henry , 
Nietert  on  June  5  and  October  4,  1909,  respectively.  These 
had  been  represented  for  each  year  up  to  and  including  the 
year  1915.  On  July  14,  1916,  Nietert  conveyed  an  undivided 
nine-tenths  interest  in  them  to  the  defendants,  the  two  Sutters 
and  C.  B.  Noble.     On  September  12,  1916,  he  conveyed  the 
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remaining  interest  to  Claudia  Wegner.  The  subjoined  diagram 
illustrates  the  relative  situation  of  the  several  claims  and  the 
extent  of  the  conflict  between  those  of  plaintiff  and  defendants. 


The  Royal  and  Dixie  are  designated  by  the  numerals  1,  2,  3, 4 
and  5,  6, 7,  8 ;  the  Sutter  claims  by  the  capital  letters  A,  B,  C,  D ; 
B,  E,  F,  D  and  G,  H,  I,  J;  and  the  Royal  Dixie  and  Dixie 
Extension  by  the  small  letters  a,  b,  c,  d  and  c,  d,  e,  f.  The 
point  of  discovery  on  the  Sutter  No.  1  is  some  distance  to 
the  west  of  the  line  **B  D.''  This  claim  is  therefore  not  in- 
volved in  this  controversy,  except  to  the  extent  of  the  small 
area  included  in  the  triangle  which  has  its  base  at  **a/*  The 
points  at  which  the  discoveries  of  the  Sutter  No.  2  and  No.  3 
were  made  are  within  the  area  covered  by  the  Royal  Dixie 
and  the  Dixie  Extension,  though  they  are  not  indicated  on  the 
diagram. 

To  show  the  invalidity  of  defendants'  locations,  the  plaintiff 
alleges  that,  in  making  the  locations  of  the  Royal  and  the 
Dixie,  Nietert  fully  complied  with  the  laws  of  the  United 
States  and  the  state  of  Montana  relating  to  discovery,  mark- 
ing the  boundaries,  doing  the  preliminary  work,  and  the  mak- 
ing and  recording  of  the  certificates  of  location;  that  he  thus 
became  entitled  to  the  possession  of  the  ground  covered  by 
them,  and  thereafter  continued  to  be  entitled  to  the  possession 
Ky  doing,  or  causing  to  be  done,  the  annual  assessment  work 
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upon  them  for  each  year*up  to  and  including:  the  year  1915, 
and  until  he  made  conveyance  to  the  two  Sutters,  Noble  and 
Claudia  Wegner;  that  each  of  the  Sutter  claims  was  relocated 
on  September  14,  1916,  by  the  defendants  other  than  Claudia 
Wegner,  while  the  ground  was  held  by  Henry  Nietert  and  his 
grantees,  the  defendants,  under  and  by  virtue  of  the  location 
of  the  Dixie  and  Royal  lode  claims,  and  that  for  this  reason 
the  ground  covered  by  these  claims  was  not  then  unoccupied, 
unappropriated  public  land  of  the  United  States;  that  the  cer- 
tificates of  location  of  the  Sutter  claims  do  not  contain  such  a 
description,  by  reference  to  natural  objects  or  permanent 
monuments,  as  will  identify  them;  that  on  the  Sutter  No.  1 
and  Sutter  No.  3  no  location  work  was  done  by  the  running  of 
cuts  or  the  sinking  of  shafts,  as  required  by  the  statutes  of 
Montana,  and  that  for  these  several  reasons  they  are  not  now, 
and  never  have  been,  valid  and  subsisting  claims,  and  being 
in  conflict  with  plaintiff's  claims,  constitute  a  cloud  upon  his 
title.  It  is  further  alleged  that  Claudia  Wegner  claims  an 
interest  in  the  Royal  and  the  Dixie  claims,  but  that  her  interest 
therein  was  abandoned  by  reason  of  the  failure  by  her  and  her 
codefendants  to  do  any  assessment  work  on  them  for  the  year 
1916,  and  hence  that  her  claim  is  wholly  without  right.  It 
further  appears  inferentially  that,  at  the  time  plaintiff  located 
the  Royal  Dixie  and  the  Dixie  Extension,  he  knew  of  the  ex- 
istence of  the  Sutter  locations. 

The  amended  complaint  is  not  a  model  pleading.  It  would 
[1]  have  been  entirely  sufficient  if  plaintiff  had  confined 
himself  to  appropriate  allegations  showing  his  right  to  the 
ground  covered  by  his  locations,  and  left  it  to  the  defendants 
to  disclose  the  nature  of  their  claim.  It  was  not  necessary  for 
him  to  go  further,  and  show  that  defendants'  adverse  claim  is 
without  foundation.  {Woody  v.  Hinds,  30  Mont.  189,  76  Pac. 
1.)  Since,  however,  he  has  assumed  to  do  this,  and  the  de- 
murrer admits  the  truth  of  his  allegations  in  this  behalf,  the 
question  submitted  for  decision  is  whether,  assuming  the  plain- 
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tiflf's  allegations  to  be  true,  they  so  far  impeach  the  validity 
of  the  Sutter  locations,  or  any  of  them,  as  to  put  the  defend- 
ants upon  the  defensive. 

In  view  of  the  fact  that  plaintiff  made  his  locations  with 
[2]  knowledge  that  the  defendants  were  claiming  the  ground 
under  the  Sutter  locations,  the  allegations  touching  defects  in 
the  recorded  certificates  of  these  claims  become  wholly  imma- 
terial. (Rev.  Codes,  sec.  2293.)  They  may  be  passed  with- 
out further  notice.  The  important  question  presented  is 
whether  the  ground  in  controvenQr  was  vacant  at  the  time  the 
Sutter  locations  were  made,  or,  if  not,  whether  the  conveyance 
of  them  by  Nietert  put  the  defendants — ^the  Sutters  and 
Noble — in  position  to  make  valid  relocation  of  the  Sutter 
claims.  That  the  earlier  location  of  them  was  invalid  there 
[3]  can  be  no  question.  The  Boyal  and  Dixie  being  them- 
selves valid  and  subsisting  locations,  the  ground  was  not  public 
domain,  and  therefore  not  open  to  exploration  and  purchase 
under  the  federal  statute.  (U.  S.  Rev.  Stats.,  sec.  2319  (6 
Fed.  Stats.  Ann.,  2d  ed.,  p.  509;  U.  S.  Comp.  Stats.,  sec. 
4614.) 

Section  2322,  Revised  Statutes  of  the  United  States  (6  Fed. 
Stats,  Ann.,  2d  ed.,  p.  523;  U.  S.  Comp.  Stats.,  sec.  4618), 
guarantees  the  exclusive  right  of  possession  to  the  prior  locator, 
and  thus  excludes  the  idea  that  anyone  else  may  enter  thereon 
for  any  purpose  during  the  life  of  a  prior  location.  (Belk  v. 
Meagher,  104  U.  S.  279,  26  L.  Ed.  735  [see,  also,  Rose's  U.  S. 
Notes];  Brown  v.  Qurney,  201  U.  S.  184,  50  L.  Ed.  717, 
26  Sup.  Ct.  Rep.  509;  Gwillim  v.  Donnellan,  115  U.  S.  45, 
29  L.  Ed.  348,  5  Sup.  Ct.  Rep.  1110;  Farrell  v.  Lockhart, 
210  U.  S.  142,  16  L.  R.  A.  (n.  s.)  162,  52  L.  Ed.  994,  28  Sup. 
Ct.  Rep.  681;  Street  v.  Delta  Mining  Co.,  42  Mont.  371,  112 
Pac.  701.)  The  law  on  this  subject  is  well  stated  in  volume  18 
R.  C.  L.,  at  page  1136,  as  follows:  **A  valid  location  of  a 
[4 , 6]  mining  claim  so  long  as  it  is  in  full  force  and  effect, 
operates  as  a  bar  to   a  second  location  of  the  premises  so 
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daimed.  Hence  it  is  a  general  rule  that  an  attempted  location 
of  a  mining  claim,  based  upon  a  discovery  within  a  then  valid 
and  subsisting  claim,  is  absolutely  void  for  the  purpose  of 
founding  an  adverse  claim,  and  does  not  attach  upon  the  sub- 
sequent failure  of  the  first  locator  to  do  the  required  annual 
assessment  work;  and  a  location  of  a  mining  claim  at  a  time 
when  a  senior  locator  is  not  in  default  under  state  or  federal 
laws  is  subordinate  to  a  relocation  by  a  stranger  made  after  the 
rights  of  the  first  locator  lapsed  because  of  such  default." 
The  rule  thus  stated  is  conclusive  as  to  the  invalidity  of  the 
Sutter  claims  when  they  were  first  located.  Did  the  ground 
become  subject  to  relocation  by  reason  of  the  conveyance  of  the 
Royal  and  Dixie  claims  by  Nietert  to  the  defendant?  This 
inquiry,  we  think,  must  be  answered  in  the  negative.  Under 
the  provisions  of  section  2289  of  the  Revised  Codes,  the  locator 
[6]  or  claimant  may,  at  any  time,  relocate  his  own  claim  for 
any  purpose  except  to  avoid  the  doing  of  annual  labor  thereon 
required  by  the  federal  statute  (U.  S.  Rev.  Stats.,  sec.  2324;  6 
Fed.  Stats.  Ann.,  2d  ed.,  p.  533;  U.  S.  Comp.  Stats.,  ser. 
4620),  subject  to  the  proviso,  however,  that  the  relocation  must 
comply  in  all  respects  with  sections  2283,  2284  and  2286  of  the 
Revised  Codes. 

It  will  be  noted  that  defendant  Wegner  was  not  one  of  the 
locators  of  the  Sutter  claims  and  that  she  did  not  join  in 
[7]  relocating  them.  The  relocation  of  the  Sutter  claims,  so 
far  as  the  two  Sutters  and  Noble  were  concerned,  was  an 
abandonment  of  the  Royal  and  Dixie  locations.  This,  however, 
did  not  affect  the  rights  of  Wegner  under  her  conveyance  from 
Nietert.  Her  interest  remained  unaffected  by  the  abandon- 
ment by  them  of  their  interest.  She  became  their  cotenant  by 
virtue  of  the  conveyance  by  Nietert.  They,  therefore,  could 
not  pursue  such  a  course  of  conduct  as  to  destroy  her  interest. 
She  retained  it  under  the  conveyance  ulitil  such  time  as  she 
chose  to  convey  it  to  some  other  person,  or  until  she  had  con- 
cluded to  abandon  it.    As  the  Nietert  interest  was  based  upon 
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valid  subsisting  locations,  in  the  absence  of  some  act  on  her 
part  tantamount  to  an  abandonment,  the  Royal  and  Dixie 
claims  were  still  valid  and  subsisting  claims  at  the  time  the 
Sutter  relocations  were  made.  It  continued  so  until  the  year 
1916,  for  the  complaint  alleges  that  Nietert  owned  and  pos- 
sessed these  claims  and  did  the  annual  representation  work 
thereon  up  to  and  including  the  year  1915.  The  work  done 
[8]  during  the  year  1915  was  sufficient  to  preserve  Nietert  *s 
right  until  the  31st  of  December,  1916.  {McKay  v.  Mc- 
Dougall,  25  Mont.  258,  87  Am.  St.  Rep.  395,  64  Pac.  669.) 
Under  the  application  of  the  rule  above  the  relocations  were 
void,  and  the  two  Sutters  and  Noble  were  in  no  better  position 
by  reason  of  them  than  when  they  made  the  first  locations. 
The  result  is  that  they  acquired  no  right  by  virtue  of  their 
relocations.  By  reason  of  the  fact  that  neither  they  nor  Weg- 
ner  did  or  caused  to  be  done  the  annual  representation  work 
for  the  year  1916,  the  Nietert  claims  became  subject  to  for- 
feiture, and  thus  became  subject  to  relocation  by  plaintiff 
or  any  other  person  who  chose  to  relocate  them.  They  were 
in  condition  to  be  forfeited,  and  were  forfeited  by  the  locations 
made  by  plaintiff. 

Aside  from  these  considerations,  it  is  alleged  that  the 
[9]  excavation  work  required  by  the  statute  on  the  Sutter 
No.  1  and  Sutter  No.  3  was  not  done  when  they  were  relocated. 
This  is  expressly  required  upon  relocation  by  the  owner  of  his 
own  claim.  (Rev.  Codes,  sec.  2289.)  The  failure  to  do  this 
then  or  thereafter,  and  before  plaintiff  made  his  locations, 
rendered  the  attempted  relocation  of  them  nugatory.  It  is  a 
question  whether  the  plaintiff's  allegation  on  this  subject 
should  not  have  been  broad  enough  to  negative  the  idea  that 
this  w^ork  was  done  prior  to  the  making  of  his  locations.  We 
do  not  venture  to  decide  this  question  here,  because  counsel 
have  not  referred  to  it  in  their  briefs.  We  call  attention  to  it 
for  the  reason  that  the  statute  declares  that  the  period  of  time 
prescribed  for  the  performance  of  any  act  shall  not  be  deemed 


60  Mont.]      Hassan  v.  Northern  Pacific  By.  Co.  105 

mandatory  when  the  act  shall  have  been  performed  before  the 
rights  of  third  parties  have  intervened.  We  are  of  the  opinion 
that  the  other  facts  alleged  in  the  amended  complaint  are  suffi- 
cient to  require  an  answer  by  the  defendants.  We  think,  also, 
that  it  does  not  merit  condemnation  on  any  of  the  grounds 
alleged  in  the  special  demurrer. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  set  aside  the  judgment  and 
overrule  the  demurrer. 

Reversed  and  remanded. 

Associate  Justices  Reynolds,  Cooper,  Holloway  and 
OaliEN  concur. 

Behearing  denied  June  20,  1921. 


HASSAN,  AppBLiaANT,  V.  NORTHBEN  PACIFIC  ET.  CO., 

Respondent. 

(No.   4,342.) 
(Submitted  April  U,  1921.    Decided  May  23,  1921.) 

[198  Pac.  446.] 

Personal  Injuries  —  Railroads  —  Master  and  Servant  —  Negli- 
gence— Burden  of  Proof — Evidence — Insufficiency — Nonsuit. 

Personal  Injuries — Bailroads — Master  and  Servant — Nonsuit — When  Proper. 

1.  In  an  action  by  a  railroad  section-hand  to  recover  for  injuries 
caused  by  a  tie  falling  upon  him  from  a  car  which  he,  with  others, 
was  unloading,  a  nonsuit  was  properly  granted,  his  evidence  not  dis- 
closing negligence  on  the  part  of  anyone  to  which  the  fall  of  the  tie 
and  the  consequent  injuries  could  be  said  to  have  been  attributable. 
(Ms.   Justice  Cooper   dissenting.) 

Same — ^Negligence — ^Burden  of  Proof. 

2.  In  a  personal  injury  action  by  an  employee  against  his  employer, 
whether  based  upon  the  Employers'  Liability  Act  (Chap.  29,  Laws 
1911)  or  not,  plaintiff  has  the  burden  of  proving  negligence. 

Appeals  from  District  Court,  Silver  Bow  County;  Edwin  M, 
Lamb,  Judge. 
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Action  by  Jolin  Hassan  against  the  Northern  Pacific  Bail- 
way  Company.  Nonsuit  entered,  and  from  the  judgment  and 
a  denial  of  a  new  trial,  plaintiff  appeals.    Affirmed. 

Mr.  J.  O.  Davies,  for  Appellant,  submitted  a  brief  and  argued' 
the  cause  orally. 

Messrs.  Walker  dk  Walker  and  Messrs.  Ounn,  Bosch  &  HaU, 
for  Bespondenty  submitted  a  brief;  Mr.  E.  M.  HaU  argued  the 
cause  orally. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Plaintiff  instituted  this  action  to  recover  damages  for  per- 
sonal injuries.  The  trial  court  granted  a  motion  for  nonsuit, 
and  a  judgment  was  entered  dismissing  the  complaint.  From 
that  judgment  and  from  an  order  denying  a  new  trial,  plain- 
tiff appealed. 

The  complaint  alleges  that  on  November  9,  1915,  plaintiff 
was  employed  by  the  defendant  in  its  yards  at  Butte,  loading 
and  unloading  material  from  cars;  that  defendant,  through  its 
foreman,  John  J.  Kelly,  had  negligently  permitted  a  car  of 
railroad  ties  to  be  loosely  and  negligently  loaded;  that  the 
foreman  negligently  ordered  plaintiff  to  work  close  to  the  car, 
and  while  he  was  engaged  in  the  work  in  obedience  to  the 
order,  one  of  the  ties,  so  loosely  loaded  through  the  negligence 
of  defendant,  fell  from  the  car,  striking  plaintiff,  and  causing 
the  injuries  of  which  he  complains. 

The  answer  admits  defendant's  corporate  existence,  and  that 
plaintiff  was  employed  by  it  on  November  9,  1915,  and  denies 
every  other  allegation  of  the  complaint. 

Upon  the  trial  plaintiff  testified  in  his  own  behalf  that  on 
[1]  November  9,  1915,  he  was  employed  by  the  defendant  as 
a  section-man,  and  engaged  in  unloading  coal  at  the  depot; 
that  the  foreman,  Eelly,  ordered  him  to  go  about  a  block  and 
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a  half  and  assist  in  unloading  a  car  of  ties  that  had  come  in ; 
that  when  he  reached  the  car  of  ties  the  foreman  ordered  him 
to  remove  a  tie  from  under  the  car,  and  while  he  was  engaged 
in  that  work  a  tie  from  the  top  of  the  car  fell  upon  him,  caus- 
ing injuries  which  are  described  somewhat  at  length.  He  tes- 
tified further  that  the  ties  were  on  a  flat  car  which  **did  not 
have  any  sides  permanently  built  up  on  the  car  above  the 
bottom";  that  the  posts  on  the  sides  of  the  car  had  been  re- 
moved and  the  wires  cut;  that  the  purpose  of  the  posts  *'was 
to  keep  the  ties  together  from  falling  down";  that  at  the  time 
he  was  injured  some  men  were  ''getting  up  on  the  car,  and 
some  had  gone*up,  and  they  were  waiting  for  me  to  pull  this 
tie  from  under,  and  then  begin  unloading";  that  Eelly  told 
bim'  to  hurry,  and  then  walked  away,  and  was  six  or  seven  feet 
away  from  the  car  when  he  gave  the  order. 

On  cross-examination  plaintiff  testified:  ** Before  we  went  up 
there  they  had  some  men  to  cut  off  the  wires  and  cut  the  posts, 
and  then  we  went  over  to  unload  the  ties.  The  posts  were 
cut  and  the  wires  cut  when  I  first  came  up  there.  At  that 
time  there  were  a  couple  of  men  on  the  other  corner  of  the 
car  of  ties,  on  top.  There  was  just  that  one  tie  on  the  ground 
when  I  first  got  up  there.  It  was  on  the  ground;  one  end  of 
it  was  under  the  car,  in  front  of  a  wheel.  •  *  •  It  was 
just  about  when  I  had  lifted,  partly  the  tie  from  t^e  ground, 
when  I  was  in  a  position  of  pulling  the  tie  away  that  the  other 
tie  struck  me.  The  tie  slipped  from  the  car  and  struck  me 
with  one  end.  •  •  •  The  car  was  standing  still  all  the 
time  from  the  time  I  first  went  up  there  until  this  tie  fell  off. 
The  men  on  the  car  were  on  the  other  corner  of  the  car.  They 
were  on  the  same  side  where  I  was,  on  the  other  corner,  the 
other  end  of  the  car.  •  •  •  When  Mr.  Kelly  brought  me 
up  there  from  the  coal-cars  he  simply  told  me  to  pick  that  tie 
np,  and  he  then  walked  right  on.  •  •  •  I  don't  know 
how  far  he  had  gotten  away  when  I  started  to  pull  the  tie." 


108  Hassan  v.  Northern  Pacific  By.  Co.     [Mar.  T.  '21 

[60  Mont.  105.] 

George  Baisis,  a  witness  on  behalf  of  plaintiff,  testified 
that  he  was  working  with  plaintiff  at  the  time  of  the  accident ; 
that  the  foreman  told  plaintiff  ''to  pull  the  ties  off  the  car. 
When  he  pulled  tie  off  car  another  tie  came  off  from  the  top 
and  hit  John  Hassan  on  the  side.  The  tie  which  John  Hassan 
was  pulling  was  under  the  car;  it  was  near  the  car;  it  was 
right  by  the  rail.  •  •  •  The  ties  were  piled  about  twelve 
or  thirteen  feet  on  the  car.  The  car  had  stakes  out.  We  had 
about  100  ties  out  of  car  when  we  took  the  stakes  out. 
The  assistant  foreman  took  the  stakes  out.  *  *  *  At  the 
time  the  tie  fell  on  the  plaintiff  John  Hassan,  I  was  working 
in  the  end  of  the  car  about  fifteen  feet  from  the  place  where  the 
tie  fell."  On  cross-examination  he  testified:  ''I  was  standing 
on  the  ground  at  the  time  the  tie  fell.  There  were  two  or 
three  men  on  top  of  the  car  at  the  time  the  tie  fell  off.  They 
were  unloading  ties.  •  •  •  These  were  square  ties,  railroad 
ties;  they  were  about  seven  or  eight  feet  long.  •  •  •  I 
heard  only  the  assistant  foreman  tell  John  Hassan  to  pull  the 
tie  off  the  car.    •    •     •    It  was  two  or  three  minutes  before 

ft 

John  Hassan  started  to  pull  the  tie  out  from  under  the  car 
that  Eelly  had  gone  away.  There  were  two  or  three  men  on 
the  car  unloading  ties  right  along." 

The  foregoing  fairly  summarizes  the  evidence  introduced  by 
plaintiff,  fgid  upon  which  the  motion  for  nonsuit  was  based. 

The  burden  was  imposed  upon  the  plaintiff  to  prove 
[2]  negligence,  and  in  this  he  failed.  It  is  therefore  imma- 
terial whether  Chapter  29,  Laws  of  1911,  applies  to  one  in  the 
capacity  in  which  plaintiff  was  engaged  at  the  time  he  wan 
injured.  That  the  evidence  is  insufficient  to  make  a  case  for  the 
jury  is  so  obvious  that  a  discussion  of  it  or  of  the  rules  of 
law  applicable  would  be  a  work  of  supererogation.  With  this 
in  mind,  the  case  cannot  be  distinguished  from  McOowan  v. 
Nelson,  36  Mont.  67,  92  Pac.  40,  and  upon  the  authority  of 
that  case  the  judgment  and  order  are  affirmed. 

Affirmed. 
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Mr.  Chief  Justice  Bbantlt  and  Assocute  Justices  Bet- 
K0LD6  and  Galen  concur. 

Mb.  Justice  Cooper:  I  dissent.  Appellant  relies  upon  the 
negligent  order  given  by  the  foreman.  The  complaint  charges 
the  defendant  with  the  negligent  loading  of  ties  upon  a  car, 
and  negligently  directing  the  plaintiff  to  remove  another  tie 
from  beneath  it.  The  evidence  shows  that  the  plaintiff  and 
other  men  were  brought  from  another  part  of  the  yard  to 
unload  the  ties  from  this  car,  a  flat  car.  The  posts  and  wires 
designed  to  hold  them  in  place  had  already  been  removed  by 
someone  else.  The  plaintiff  testified  that  **  There  wete  some 
men  getting  upon  the  car,  and  some  had  gone  up,  and  they 
were  waiting  for  me  to  pull  the  tie.  Kelly  came  along  with 
us;  he  gave  me  the  order  to  pull  the  tie;  told  me  to  hurry 
along ;  that  they  had  to  unload  the  car ;  and  he  walked  away 
from  me.  Kelly  was  about  six  or  seven  feet  away  when  he 
gave  the  order  to  pull  this  tie  out.''  About  100  ties  had 
been  thrown  off  at  the  time  the  order  was  given  to  plaintiff. 
Kelly  was  the  foreman,  directing  the  movements  of  the  crew. 
The  record  does  not  show  that  any  of  the  men  were  im- 
mediately above  the  plaintiff  when  the  tie  started  to  fall. 
Under  these  circumstances,  it  is  proper  to  infer  that  the  car 
was  negligently  loaded.  In  any  event,  it  was  the  foreman's 
duty  to  observe  immediate  conditions,  and  not  to  negligently 
send  plaintiff  into  a  place  of  danger.  If  he  had  exercised  due 
care,  he  might  have  noticed  the  precarious  position  of  the  tie 
before  delivering  the  order.  With  plaintiff's  eyes  fixed  upon 
the  tie  under  the  car,  he  could  not  be  expected  to  apprehend 
conditions  above  him.  He  had  a  right  to  assume  that  Kelly 
would  not  expose  him  to  danger  from  another  agency  out  of 
his  vision. 

If  we  substitute  the  name  of  Kelly  for  that  of  Price,  and  ties 
for  the  lumber,  the  circumstances  shown  in  Hardesty  v.  Largey 
Lumber  Co.,  34  Mont.  151,  86  Pac.   29,  furnish  a  complete 
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analogy  to  those  presented  here.  This  court,  reviewing  a  ml- 
ing  of  the  trial  court  in  denying  a  nonsuit,  used  these  words: 
**The  evidence  further  shows  that  the  plaintiff  was  directed 
by  Price  to  go  to  the  very  place  where  he  was  injured,  and  it 
is  self-evident  that,  if  properly  piled,  the  lumber  would  not 
have  fallen  of  its  own  account."  This  is  just  as  true  of  the 
tie  in  question.  In  my  view,  that  case  is  favorable  to  plain- 
tiff's contention. 

The  law,  it  seems  to  me,  applicable  to  this  case  is  exemplified 
by  Mr.  Labatt,  in  volume  4,  section  1470,  page  4304,  of  his 
latest  edition  on  Master  and  Servant,  where  is  is  said:  ''Ac- 
cording to  the  great  majority  of  the  cases,  therefore,  all  that 
is  necessary  to  fix  liability  upon  the  master  is  that  the  negligent 
order  which  caused  the  injury  should  be  proved  to  be  incident 
to  the  performance  of  the  duties  of  his  position."  In  section 
1364,  page  3939,  the  same  author  further  explains  the  rule 
announced,  thus:  *'The  judicial  theory  is  that  the  order,  having 
a  natural  tendency  to  throw  the  servant  off  his  guard,  may 
properly  be  considered  to  excuse  him  from  the  exercise  of  the 
same  degree  of  care  as  would  have  been  incumbent  on  him 
if  this  case  had  not  involved  this  factor."  (See,  also,  2 
Bailey's  Personal  Injuries,  sec.  414,  pp.  1256,  1261;  8  Thomp- 
son on  Negligence,  sec.  3814.) 

McOowan  v.  Nelson,  36  Mont.  67,  92  Pac.  40,  did  not  involve 
the  negligent  order  of  a  vice-principal.  The  following  cases 
from  other  jurisdictions  did:  Lee  v.  Woolsey,  109  Pa.  124; 
Johnson  v.  Minneapolis  etc,  Co.,  67  Minn.  141,  69  N.  W.  713; 
Fosier  v.  Railumy  Co.,  115  Mo.  165,  21  S.  W.  916;  Illinois 
Steel  Co.  V.  Schynvatiowski,  59  111.  App.  32;  Haley  v.  Case, 
142  Mass.  323,  7  N.  E.  877;  Samhos  v.  Cleveland  etc.  B,  B,, 
134  Mo.  App.  460,  114  S.  W.  567 ;  Dooley  v.  Tawn  of  Sidlivan, 
112  Ind.  451,  2  Am.  St.  Rep.  209,  14  N.  E.  566  j  Harrison  v. 
Denver  B.  Co.,  7  Utah,  523,  27  Pac.  728. 

The  foreman's  duty  brought  him  in  full  view  of  the  entire 
operations,  and,  had  he  used  ordinary  care  to  observe  the  con- 


60  Mont]     Stbttheimee  bt  aL.  v.  City  of  Butte.  Ill 

ditions  then  presented,  he  might  have  delayed  his  order  until 
the  danger  was  past,  or  have  given  plaintiff  timely  warning 
of  the  falling  tie.  Prompt  obedience  to  the  orders  of  a  supe- 
rior, without  time,  opportunity  or  mind  to  apprehend  danger, 
not  immediately  and  obviously  threatening,  should  not  defeat 
the  action. 

The  foreman's  demeanor  at  the  time  might  have  suggested 
to  Hassan  that  more  was  to  be  feared  from  debate  upon  the 
propriety  of  his  order  than  from  contact  with  a  falling  tie,  or 
any  other  danger  then  apparent  to  him.  The  case  is  not 
entirely  free  from  doubt,  but,  in  my  opinion,  the  evidence 
presents  a  case  for  the  jury  upon  its  weight,  not  one  of  legal 
sufficiency  for  the  court. 


STETTHEIMEB  et  al.,  Appellants,  v.  CITY  OF  BUTTE, 

Bespondent. 

(No.  4,324.) 
[(finbmltted  April  12,  1921.    Decided  May  23,  1921.); 

[198  Pac.  465.] 

Quieting  Title — Cities  and  Towns — Streets  and  Alleys — Prescript 
tion  —  Adverse  Possession  —  Evidence  —  Sufficiency  —  Find- 
ings — New  Trial  Order — Discretion. 

Quieting  Titie — Cities  and  Towns — Prescription — ^Adverse  Possession — Find- 
ings— Evidence— Sufficiency. 

1.  In  an  action  to  quiet  title  to  portions  of  a  lode  mining  claim 
asserted  bj  defendant  city  to  have  been  in  its  possession  and  used  by 
it  adversely  for  street  purposes  for  more  than  the  statutory  period, 
evidence  held  not  to  preponderate  against  the  finding  of  the  jury  in 
favor  of  defendant. 

New  Trial  Order — ^Discretion — Appeal  and  Error. 

2.  It  is  only  for  manifest  abuse  of  discretion  on  the  part  of  the 
trial  court  in  granting  or  refusing  a  new  trial  that  its  action  wiU  be 
reversed  on  appeal. 

Cities  and  Towns— Streets  and  Alleys — Prescription. 

3.  Under  sections  6432  and  6435,  Revised  Codes,  a  prescriptive  right 
can  be  built  upon  public  use  of  land  for  street  purposes,  jurisdiction 
having  been  acquired  by  the  city  authorities  and  maintained  for  a 
period  of  ten  years. 
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Appeal  from  District  Court,  Silver  Bow  County;  Edwin 
M.  Lanib,  Judge. 

Action  by  Joseph  C.  Stettheimer  and  others  against  the 
City  of  Butte.  Verdict  and  judgment  for  the ,  defendant. 
From  an  order  denying  motion  for  new  trial,  the  plaintiffs 
appeal.    Affirmed. 

Mr.  Frank  Woody,  Mr.  B.  K.  Wheeler,  and  Mr.  A.  A. 
Ororvd,  for  Appellants,  submitted  a  brief;  Mr.  Woody  argued 
the  cause  orally. 

Continued  user  by  the  public  for  the  statutory  period  of 
limitation  is  not  sufficient  to  vest  rights.  As  in  all  other 
cases  of  title  acquired  by  prescription,  the  user  must  be  ad- 
verse. A  permissive  user  will  never  ripen  into  a  right  by  pre- 
scription. The  claim  of  right,  as  in  all  other  cases  of  adverse 
possession,  must  be  open  and  notorious,  and  here  there  was  noth- 
ing of  that  kind.  {Hartley  v.  Vermillion  (Cal.),  70  Pac.  273; 
Watson  V.  Board,  38  Wash.  662,  80  Pac.  201 ;  Board  v.  Patrick, 
18  Wyo.  130,  107  Pac.  748.)  There  must  be  something  more 
than  mere  travel  over  uninclosed  lands  by  the  public  in  order 
to  establish  a  public  highway  over  the  same  by  prescription. 
{O'Connell  v.  CJiicago  etc.  B.  Co.,  184  111.  308,  56  N.  E.  355; 
see,  also,  Barnard  Realty  Co.  v.  City  of  Butte,  48  Mont.  102, 
136  Pac.  1064.) 

The  record  in  this  case  fails  to  show  any  of  the  elements  of 
dedication  by  the  city.  The  respondent  relies  upon  prescrip- 
tion to  sustain  the  title  to  the  land  in  controversy. 

Mr.  R.  L.  Clinton,  Mr,  C.  F.  Juttner  and  Mr,  N.  A,  Roter- 
ing,  for  Respondent,  submitted  a  brief;  Mr,  Clinton  argued  the 
cause  orally, 

Since  1895,  one  of  the  essential  elements  is  the  assuming  of 
jurisdiction  of  the  ground  by  the  public  authorities.  In  this 
case  the  proof  preponderates  decidedly  to  the  effect  that  the 
public  used  the  ground  as  streets  and  that  the  public  author- 
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itdes  assumed  control  over  them.  Hence  the  decree  of  the  court 
is  right.  (Pope  v.  Alexander,  36  Mont.  82,  92  Pac.  203; 
Lockey  v.  City  of  Bozeman,  42  Mont.  387,  113  Pac.  286.) 
There  is  nothing  in  the  case  of  Barnard  Realty  Co.  v.  City 
of  Bviie,  48  Mont.  102,  136  Pac.  1064,  and  55  Mont.  384,  177 
Pac.  402,  which  holds  contrary  to  our  contentions.  In  that 
ease  the  evidence  preponderated  decidedly  against  the  decree. 

The  answer  did  not  contain  any  plea  of  dedication.  But 
that  evidence  or  proof  of  common-law  dedication  is  admissible 
under  a  general  denial  is  indicated  by  the  decision  of  the  court 
in  the  case  of  Kaufman  v.  City  of  Butte,  48  Mont.  400,  138 
Pac.  770. 

Selling  lots  according  to  the  map  or  plat  on  which  streets 
and  alleys  are  delineated,  whether  recorded  or  not,  operates  as 
an  irrevocable  dedication  of  the  streets  to  the  municipal  gov- 
ernment and  to  public  use.  (Kittle  v.  Pfeifer,  22  Cal.  484; 
Preston  v.  City  of  Navasota,  34  Tex.  684;  Winona  v.  Huff,  11 
Minn.  (Gil.  75)  119;  Carter  v.  City  of  Portland,  4  Or.  339; 
Lockland  v.  Smiley,  26  Ohio  St.  94;  Bridges  v.  Wyckoff,  67 
N.  Y.  130;  Schneider  v.  Jacob,  86  Ky.  101,  5  S.  W.  350.)  User 
proves  acceptance.  {San  Francisco  v.  Canavan,  42  Cal.  541; 
Carpenteria  School  District  v.  Heath,  56  Cal.  478.) 

A  dedication  of  a  street  or  highway  may  be  inferred  from 
a  long  and  uninterrupted  user  by  the  public  with  the  knowl- 
edge and  consent  of  the  owner.  (McKey  v.  Hyde  Park  Village, 
134  U.  S.  84,  33  L.  Ed.  860,  10  Sup.  Ct.  Rep.  512;  Pollard 
V.  Hagan,  44  U.  S.  212,  11  L.  Ed.  565  [see,  also,  Bose's  U.  S. 
Notes].) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  action  involves  the  right  of  the  defendant  to  use  and 
occupy  portions  of  the  Frankie  lode.  The  premises  in  dispute 
are  traversed  by  the  southern  extension  of  Main  Street,  and 
by  Kaw  Avenue  from  its  junction  with  Main  Street  to  its 
outlet  into  Front  Street, 

60  Hont.- 
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The  plaintiffs  allege  that  they  are  the  owners  of  the  Frankie 
lode  claim,  and  that  defendant,  without  right,  by  force  of  arms, 
and  against  their  will,  entered  into  the  possession  of  portions 
thereof,  began,  and  are  still  hauling  and  depositing  dirt 
thereon,  and  withholding  possession  thereof  from  plaintiffs 
under  a  pretended  claim  of  right  thereto.  The  prayer  is  that 
the  defendant  be  restrained  from  further  interference  with 
their  possession;  that  their  title  be  quieted  and  the  cloud  thus 
cast  thereon  removed.  Defendant's  answer  is  that  for  more 
than  thirty  years  immediately  prior  to  April  30,  1913,  as 
against  the  plaintiffs  and  all  others,  it  has  been  in  the  sole, 
notorious,  exclusive  and  adverse  use  and  possession  thereof 
as  public  streets  and  thoroughfares  of  the  city  known  as 
Kaw  Avenue  and  Main  Street;  and  for  a  period  of  more  than 
ten  years  next  preceding  April  30,  1913,  the  people  of  the 
city  of  Butte  and  the  public  generally  have  used  and  enjoyed 
the  portions  in  dispute  as  such.  These  averments  are  put  in 
issue  by  plaintiffs'  reply  thereto.  The  case  was  tried  by  the 
court  with  the  ^id  of  a  jury.  Upon  the  evidence  adduced,  and 
under  the  court's  instructions,  the  jury  returned  a  general 
verdict  in  favor  of  the  defendant,  and  judgment  was  entered 
thereon.  Plaintiffs'  motion  for  a  new  trial  was  denied,  and 
this  appeal  is  from  that  order. 

In  the  brief  and  argument,  appellants  confine  the  issues  for 
our  consideration  to  the  naked  legal  question  of  the  sufiSciency 
of  the  evidence  to  establish  adverse  user  by  the  city  for  the 
period  of  ten  years  next  preceding  the  thirtieth  day  of  April, 
1913.  Despite  the  nature  of  the  action,  the  case  was  submitted 
to  the  jury  upon  the  evidence  and  the  instructions  of  the  court 
upon  the  law,  upon  which  a  general  verdict  for  defendant  was 
[1]  returned.  Assuming,  without  deciding,  that  plaintiffs' 
title  to  the  ground  occupied  was  complete,  nevertheless,  if  the 
defendant  adduced  proof  suflScient  to  take  the  case  to  the  jury 
upon  the  question  of  its  adverse  occupancy  and  use  for  the 
period  prescribed  by  the  statute  (Eev.  Codes,  sees.  6432,  6435 ), 
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the  findings  of  the  jury  are  not  to  be  disturbed  on  appeal — 
unless  the  evidence  preponderates  against  them — for  the  reason 
that:  Since  the  enactment  of  section  6253  of  the  Revised 
Codes,  on  appeals  in  equity  cases,  this  court  has  observed 
the  rule:  The  findings  of  the  trial  court  will  not  be  set 
aside  unless  there  is  a  decided  preponderance  in  the  evi- 
dence against  them;  and,  when  the  evidence  as  it  appears 
in  the  record,  fully  considered,  furnishes  reasonable  grounds 
for  different  conclusions,  the  findings  will  not  be  disturbed." 
(Gibson  v.  Morris  State  Bank,  49  Mont.  60,  140  Pac.  76.) 
Primarily,  the  question  at  issue  was  one  for  solution  by  the 
[2]     jury  and  the  trial  court. 

"As  we  have  so  often  said,  the  conclusion  of  the  jury  in 
such  a  case  must  be  accepted  as  final  and  conclusive,  subject 
to  the  rule,  however,  that  it  is  within  the  sound  legal  discretion 
of  the  trial  judge  to  grant  a  new  trial  on  motion  of  the  losinjj; 
party,  if,  aided  by  his  recollection  of  the  appearance  and  con- 
duct of  the  witnesses  in  giving  their  testimony  at  the  trial, 
he  is  impelled  to  the  conclusion  that  the  evidence  as  a  whole 
preponderates  against  the  verdict.  {Orr  v.  Haskell,  2  Mont. 
225;  Western  Min,  Supply  Co.  v.  Melzner,  48  Mont.  174,  136 
Pac.  44;  Oibson  v.  Morris  State  BanJc  [supra],)  Otherwise  the 
motion  should  be  denied.  In  no  case  will  the  conclusion  of 
the  trial  judge  in  disposing  of  the  motion  be  revised  by  this 
court,  except  for  manifest  abuse  of  discretion.'*  {Jones  v. 
Shannon,  55  Mont.  225,  175  Pac.  882.) 

The  action  is  of  equitable  cognizance.  {Barnard  Realty  Co, 
V.  City  of  Butte,  48  Mont.  102,  136  Pac.  1064;  Id,,  55  Mont. 
384,  177  Pac.  402.)  Unless,  therefore,  the  evidence  does  pre- 
ponderate against  the  findings  of  the  jury,  it  was  no  abuse  of 
discretion  to  refuse  plaintiffs  a  new  trial.  {Rohitaille  v. 
Boulet,  53  Mont.  66,  161  Pac.  163;  Pope  v.  Alexander,  36 
Mont.  82,  92  Pac.  203,  565.)  The  reason  why  this  is  so  is 
made  apparent  from  the  language  of  Chief  Justice  Brantly, 
expressing  the  opinion  of  this  court  on  rehearing,  in  the  case 
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last  cited,  viz.:  **Thongli  the  evidence  is  presented  in  question 
and  answer,  it  is  in  cold  type,  without  the  gestures,  behavior  or 
appearance  of  the  witnesses,  and  often,  as  in  this  case,  the 
illustrations  made  by  them  through  the  medium  of  maps,  dia- 
grams and  other  instrumentalities  used  to  make  their  state- 
ments intelligible.  It  would  be  manifestly  out  of  place  for  this 
court  to  undertake  to  try  a  case  and  determine  it  as  does  the 
district  court." 

Upon  the  trial  below,  seven  witnesses  testified  that  Kaw 
Avenue  and  the  portion  of  Main  Street  in  dispute  had  been 
continuously  traveled  as  streets  and  highways  for  a  period 
ranging  from  seventeen  to  twenty  years  prior  to  the  trial. 
Other  persons  were  present  to  testify  to  the  same  thing.  They 
were  not  put  upon  the  stand  because  of  a  rule  of  the  court 
which  limited  the  witnesses  upon  the  one  point  to  that  number. 
At  least  three  of  the  seven  witnesses  produced  by  the  defendant 
had  been  employed  at  its  expense  in  directing  or  doing  the 
work  of  grading,  leveling,  surfacing  and  filling  in  the  strips  of 
ground  within  the  confines  of  Kaw  Avenue  and  the  portion  of 
Main  Street  in  dispute  at  various  times  during  that  period.  In 
this  condition  of  the  evidence,  the  presumption  that  the  prop- 
erty in  dispute  had  been  occupied  and  used  by  the  city  openly 
and  notoriously  adverse  to  plaintiff's  legal  title  for  more  than 
ten  years  before  the  commencement  of  the  action  has  not  been 
overcome.  The  finding  of  the  jury  to  that  effect  places  it 
beyond  revision  by  this  court.  Under  sections  6432  and  6435 
[3]  a  prescriptive  right  can  be  built  upon  public  use  of  land 
for  streets  and  thoroughfares,  when  jurisdiction  has  been  ac- 
quired by  the  city  authorities  and  maintained  for  a  period 
of  ten  years,  as  the  proof  here  shows  it  was.  These  sections 
of  the  Codes,  in  conjunction  with  section  3259,  were  so  con- 
strued in  Barnard  Realty  Co.  v.  City  of  BiUte,  48  Mont.,  at 
p.  Ill,  136  Pac.  1068,  as  this  language  exemplifies:  *'That  the 
streets  of  these  municipalities  are  subject  to  the  control  of  the 
municipal  authorities  is  true.     (Sec.  3259,  Rev.  Codes.)     That 
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the  provision  in  question  does  not  in  terms  refer  to  them  la 
also  true.  But,  taking  sections  1337  and  1340  together,  a  legis- 
lative intention  is  clearly  evinced  to  provide  a  general  rule 
by  which  highways  of  every  character  may  be  established  or 
vacated.  The  latter  section  has  reference  to  those  highways 
enumerated  in  the  former,  to  streets,  etc.,  as  well  as  to  county 
roads;  and  though  the  only  public  authority  mentioned  is  the 
board  of  county  commissioners,  it  cannot  be  conceived  that  the 
legislature  by  this  reference  alone  intended  that  this  board 
should  thereafter  have  control  of  the  streets  of  cities  and  towns, 
or  that  these  should  be  established  by  methods  other  than  those 
prescribed  for  the  establishment  of  county  roads."  Upon 
that  point — the  only  one  seriously  controverted  by  plaintiifs — 
the  jury  found,  not  only  that  the  public  had  enjoyed  continuous 
and  uninterrupted  use  of  the  premises  in  dispute,  but  that  by 
building  up  and  maintaining  them  as  streets  of  the  city  the 
defendant  had  assumed  and  maintained  proprietorship  and  jur- 
isdiction over  them  for  the  full  period  named  in  the  statute. 
This  fully  satisfied  the  requirements  of  sections  1337  and  1340  of 
the  Revised  Codes. 

An  examination  of  the  authorities  upon  which  appellants  rely 
for  a  reversal  of  the  ruling  of  the  trial  court  discloses  the  fact 
that  they  are  all  based  upon  statutes  different  in  language  and 
in  terms  from  our  own,  and  are  not  authority  upon  this  appeal. 

The  order  appealed  from  is  afSrmed« 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Assocuts  Justices  Eby- 
KOLDS,  HoLLOWAY  and  Galen   concur. 
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Malicious  Prosecution — Complaint — Sufficiency — Primary  and 
Secondary  Evidence — Order  of  Proof — Instructions — ^Low  of 
Case — Elements  of  Damages — Whai  too  Remote. 

Malicious  Prosecution — Complaint — Sufficiency. 

1.  Complaint  in  an  action  for  malicious  prosecution  examined  and 
held  sufficient  to  state  a  cause  of  action. 

Pleading  and  Practice — Admissions  Need  not  be  Proved. 

2.  Facts  admitted  by  the  answer  need  not  be  proved. 

Malicious    Prosecution — Warrant    of    Arrest — Best    Evidence — Parol    Evi- 
dence— Harmless  Error. 

3.  In  the  absence  of  proof  of  the  loss  or  destruction  of  the  warrant 
on  which  plaintiff ,  in  an  action  for  malicious  prosecution,  was  ar- 
rested and  brought  into  court,  parol  evidence  of  its  contents  or  of 
the  contents  of  the  indorsement  thereon  was  erroneously  admitted; 
error,  however,  held  to  have  been  cured  by  subsequent  proof  of  loss 
of  the  warraut. 

Trial — Order  of  Proof — Discretion. 

4.  The  order  of  proof  is  a  matter  largely  confided  to  the  discretion 
of  the  trial  court. 

Malicious    Prosecution — Evidence    of    Plaintiff's    Discharge — ^When    Parol 
Evidence  Admissible. 

5.  The  best  evidence  of  plaintiff's  discharge  after  preliminary  ex- 
amination on  a  charge  of  grand  larceny  was  the  indorsement  on  the 
warrant  on  which  he  was  arrested,  and  not  the  entries  on  the  magis- 
trate's docket;  but,  upon  proof  of  the  loss  of  the  warrant,  parol 
evidence  was  admissible  to  prove  the  fact  of  his  discharge. 

Same — Proof   of   Filing   Complaint — Presumptions. 

6.  Plaintiff  in  an  action  for  malicious  prosecution  was  not  required 
to  prove  that  the  complaint  against  him  was  actuaUy  filed,  where 
defendant  admitted  that  he  subscribed  and  swore  to  it,  in  view  of 
the  presumption  (sec.  7962,  subd.  15,  Rev.  Codes)  arising,  upon 
proof  that  a  warrant  was  issued  and  proceedings  had  under  it,  that 
official  duty  was  regularly  performed  and  that  the  complaint  was 
duly  filed. 

Same — Parol  Evidence  of  E'ntries  in  Justice's  Docket,  When  Admissible. 

7.  Where  the  entries  in  a  justice's  docket  in  the  matter  of  plaintiff's 
arraignment  on  a  charge  of  grand  larceny  were  incomplete  and 
unintelligible,  parol  testimony  was  admissible  to  show  that  a  pre- 
liminary examination  was  had. 
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Same— Probable  Cause — Nonprofessional  Advice  not  Admissible  in  Sn- 
denee. 

8.  In  an  action  for  malicious  prosecution,  evidence  tiiat  defendant 
in  instituting  the  prosecution  acted  upon  the  advice  of  nonprofes- 
sional persons  is  inadmissible  to  show  probable  cause. 

Same — Probable  Cause — ^Proper  Instruction. 

9.  An  instruction  that  to  constitute  probable  cause  justifying  the  in- 
stitution of  a  criminal  prosecution,  it  is  only  necessary  that  there 
should  be  evidence  which  reasonably  warrants  a  belief  in  the  guilt  of 
the  accused  and  that  it  need  not  be  sufficient  to  insure  a  conviction^ 
properly  stated  the  law. 

Same — ^Malice — ^Want  of  Probable  Cause — Proper  Refusal  of  Instruction. 

10.  Befusal  of  a  requested  instruction  that  the  discharge  of  plain- 
tiff, in  an  action  for  malicious  prosecution,  by  a  justice  of  the  peace 
after  a  preliminary  examination,  was  not  any  evidence  whatsoever  of 
malice  on  the  part  of  defendant  or  of  want  of  probable  cause,  from 
which  malice  may  be  implied,  was  proper. 

Trial — Instructions — Eepetition. 

11.  Befusal  of  a  requested  instruction  fully  covered  by  instructions 
given  is  not  error. 

Malicious  Prosecution — Probable  Cause— Improper  Instruction. 

12.  An  instruction  requested  by  defendant  that,  in  determining 
whether  there  was  probable  cause  for  instituting  the  criminal  pro- 
ceedings, the  jury  might  make  some  allowance  for  the  fact  that  defendant 
felt  himself  injured  by  the  offense  which  he  alleged  plaintiff  had 
committed,  and  under  the  circumstances  could  not  be  held  as  likely 
to  draw  his  conclusions  with  the  impartiality  of  a  disinterested  per- 
son, held  improper  as,  in  effect,  commenting  on  the  evidence. 

Si^me. 

13.  An  instruction  that  probable  cause  is  a  reasonable  ground,  or 
a  suspicion  supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  an  ordinarily  prudent  and  cautious  man  acting 
impartially  and  honestly  in  believing  a  crime  has  probably  been 
committed,  was  improper,  as  requiring  the  party  making  a  criminal 
complaint  to  act  with  entire  impartiality,  and  as  not  taking  into 
account  the  circumstances  surrounding  him  at  the  time. 

Same — Instruction  not  Objected  to — ^Law  of  Case. 

14.  An  erroneous  instruction,  given  without  objection,  became  the 
law  of  the  case,  the  supreme  court  on  appeal  being  preeluded  by 
section  9271,  Bevised  Codes,  from  reversing  a  judgment  for  error 
in  instructions  not  specifically  pointed  out  and  excepted  to  at  the  set- 
tlement of  the   instructions. 

Same — Conflict  in  Instructions — Proper  Befusal. 

15.  Where  defendant  did  not  object  to  an  erroneous  instruction 
which  thereupon  became  the  law  of  the  case,  refusal  to  give  an 
instruction  which  might  properly  have  been  given,  but,  if  given, 
would  have  been  essentially  conflicting  with  the  first,  he  was  in  no 
position  to  complain. 


8.  Magistrate's  or  layman's  advice  as  defense  to  action  for  malicious 
prosecution,  see  notes  in  16  Ami:  Cas.  718;  Ann.  Gas.  1918  A,  498;  12 
A.  li.  S.  1230. 

10.  Discharge  by  magistrate  as  evidence  of  want  of  probable  cause 
for  criminal  prosecution,  see  notes  in  3  Ann.  Caa.  112;  7  Ann.  Gas.  859. 
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Same— Commission  of  Crime — Improper  Instruction. 

16.  An  instruction  offered  by  defendant  stating^,  among  other 
things,  that  "the  policy  of  the  law  is  to  favor  prosecutions  for 
crime'y  was  properly  refused,  as  calculated  to  lead  the  jury  to  infer 
that,  in  the  opinion  of  the  court,  plaintiff  was  guilty  of  the  crime 
with  which  he  had  been  charged  by  defendant. 

Same — ^Definition  of  Crime  Charged  Against  Plaintiff — Proper  Instruction. 

17.  An  instruction  defining  grand  larceny  in  the  language  of  the 
statute  was  properly  given,  as  furnishing  a  standard  by  which  the 
jury  might  determine  whether  the  facts  and  circumstances  were  such 
as  to  warrant  defendant  in  an  action  for  malicious  prosecution,  in 
believing  that  plaintiff  was  guilty  of  that  crime. 

Same — ^Evidence — SuiBciency. 

18.  Evidence  examined  and  held  sufiicient  to  take  the  case  (an  action 
for  malicious  prosecution)  to  the  jury  and  to  justify  the  court's  re- 
fusal of  a  new  trial. 

Same — Improper  Element  of  Damage — Instructions. 

19.  Money  paid  by  plaintiff  to  an  attorney  in  opposition  to  extra- 
dition proceedings  which,  after  a  preliminary  hearing,  he  abandoned 
and  returned  to  Montana  voluntarily,  was  too  remote  an  element  of 
damages,  and  an  instruction  that  the  jury  might  take  this  item  of 
expense  into  consideration  in  arriving  at  their  verdict  was  error. 

Appeals  from  District  Court,  Richland  County;  C.  C.  Hurley, 
Judge. 

Action  by  Q.  B.  Hawley  against  H.  N.  Richardson.  Prom 
a  judgment  for  plaintiflF,  and  from  an  order  denying  his  mo- 
tion for  new  trial,  defendant  appeals.  Order  denying  new- 
trial  affirmed  and  cause  remanded,  with  instructions  to  modify 
the  judgment,  and,  as  modified,  judgment  affirmed. 

Mr.  John  A,  Bird,  Mr.  H.  J.  Haskell,  Mr,  Park  SnUth  and 
Mr.  Henry  C.  Smith,  for  Appellant,  submitted  a  brief;  Mr. 
Henry  C.  Smith  argued  the  cause  orally. 

The  court  would  not  allow  the  county  attorney  to  testify 
as  to  whether  attorney  Brattin  had  authority  to  draw  the  com- 
plaint and  was  acting  as  deputy  county  attorney  after  the 
complaint  had  been  admitted.  This  was  an  important  restric- 
tion of  Richardson 's  rights ;  for  the  fact  that  a  prosecutor  acted 
in  good  faith,  upon  the  advice  of  the  county  attorney,  after  a 
full  statement  of  the  facts,  is  always  a  defense  to  this  action. 
In  support  of  which  statement  we  submit  the  following  author- 
ities: 26  Cyc.  31;  Widm^yer  v.  Felton,  95  Fed.  926  j  Sandell  v. 
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Shervian,  107  Cal.  391,  40  Pac.  493;  Struby  v.  Kyes,  9  Colo. 
App.  190,  48  Pac.  663;  Martin  v.  Corscadden,  34  Mont.  308, 
86  Pac.  33.  And  counsel  for  the  state,  such  as  the  county 
attorney,  are  the  proper  and  usual  persons  to  go  to  for  advice. 
(26  Cyc.  33.)  When  it  is  shown  that  the  prosecutor  acted  on 
the  advice  of  the  acting  county  attorney,  the  action  cannot  be 
sustained.     (Russel  v.  Deer,  7  111.  App.  181.) 

The  defendant  attempted  to  show  that  he  had  recited  the 
facts  to  his  wife  and  the  cashier  of  his  bank  and  sought  their 
advice.  The  testimony  intended  to  be  brought  out  was  for  the 
purpose  of  showing  that  Richardson  acted  as  a  reasonably 
prudent  man  would  do  under  the  facts  and  circumstances.  He 
realised  that  he  was  an  interested  party  and  he  sought  the 
judgment  of  disinterested  persons.  It  was  sought  to  show  that 
their  advice  accorded  with  his  later  acts.  It  is  only  necessary 
that  the  prosecutor  act  as  a  reasonably  prudent  man.  (26  Cyc. 
28.)  **  Representations  of  others  that  plaintiff  was  guilty  of 
the  offense  charged,  together  with  plaintiff's  conduct  in  secret- 
ing himself,  justified  the  prosecution."  {Mosley  v.  Yearwood, 
48  La.  Ann.  334,  19  South.  274.) 

It  was  reversible  error  to  refuse  defendant's  instruction  No.  3, 
wherein  the  court  was  requested  to  instruct  the  jury  that  the 
discharge  of  Hawley,  by  the  justice  of  the  peace,  was  not  any 
evidence  of  malice  or  want  of  probable  cause  from  which  malice 
could  be  implied.  This  question  was  decided  in  the  case  of 
Yocum  V.  Polly,  1  B.  Mon.  (Ky.)  358,  36  Am.  Dec.  583.  (See, 
also,  Purcell  v.  Macnamara,  9  East,  361,  103  Eng.  Reprint,  610, 
and  Goldstein  v.  Foulkes,  19  R.  I.  291,  36  Atl.  9.) 

There  are  numerous  authorities  to  justify  defendant's  in- 
struction No.  12,  to- wit:  **The  public  interest  and  the  proper 
administration  of  justice  in  criminal  matters  require  that  such 
actions  •  •  •  for  malicious  prosecution  and  false  impris- 
onment should  not  be  maintained  without  clear  proof  of  malice 
and  the  absence  of  probable  cause.'*  (Moloney  v.  Doane,  15 
La.  278,  35Am.  Dec.  204j  Russell  y.  Chamberlain,  12  Idaho,  29% 
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9  Ann.  Cas.  1173,  85  Pac.  926 ;  Dtumn  v.  Descalso,  66  Cal.  415, 
5  Pac.  903. )  *  *  Actions  of  this  character  are  not  favored  by  the 
courts."  {Hertderson  y.  Francis,  75  Ga.  178;  Taylor  v.  Balti- 
more  etc.  By.  Co,,  18  Ind.  App.  692,  48  N.  E.  1044;  Paddock 
V.  Watts,  116  Ind.  146,  9  Am.  St.  Rep.  832,  18  N.  E.  518; 
Seegar  v.  Pfeifer,  35  Ind.  13;  Adams  v.  Lis7ier,S  Blackf.  (Ind.) 
241,  25  Am.  Dec.  102;  Ross  v.  Kerr,  30  Idaho,  492,  167  Pac. 
654.)  **To  treat  the  individual  upon  whose  oath  the  warrant 
issued  for  the  arrest  of  another  as  a  criminal,  as  warranting 
the  success  of  the  prosecution,  at  the  risk  of  his  fortune,  would 
have  a  direct  tendency  to  discourage  the  prosecution  of  offenders 
against  the  laws,  and  to  insure  the  immunity  of  crime." 
{LaviUe  v.  Biguenavd,  15  La.  Ann.  605;  Oirot  v.  Oraham,  41 
La.  Ann.  511,  6  South.  815.) 

It  was  reversible  error  for  the  court  to  give  Instruction  4- A. 
It  gave  the  jury  the  statutory  definition  of  larceny;  it  could 
only  have  confused  them  at  best.  But  aside  from  that,  it  was 
not  necessary  that  Hawley  should  actually  have  been  guilty  of 
larceny.  It  was  only  necessary  that  there  should  have  been 
reasonable  warrant  for  believing  in  his  guilt.  {Widmeyer  v. 
Felton,  95  Fed.  926;  Rickey  v.  McBean,  17  111.  63;  Foshay  v. 
Ferguson,  2  Denio  (N.  Y.),  617,  619;  Grant  v.  DeuU,  38  Am. 
Dec.  228;  Smith  v.  McDonald,  3  Esp.  7;  Long  v.  Rogers,  19 
Ala.  321;  2  Starkie  on  Evidence,  916.) 

Mr.  L,  P.  Leiper,  for  Respondent,  submitted  a  brief;  Mr, 
Sydney  Sanner,  of  Counsel,  argued  the  cause  orally. 

*^A  prosecution  brought  to  aid  in  the  collection  of  a  debt  or 
to  obtain  possession  of  property,  and  not  to  vindicate  justice,  is 
malice."  (Johnson  v.  Ebberts,  11  Fed.  129,  6  Sawy.  538; 
Wills  V.  Noyes,  12  Pick.  324 ;  Ross  v.  Langworthy,  13  Neb.  492, 
14  N.  W.  615 ;  Krtig  v.  Ward,  77  111.  603 ;  Kelley  v.  Sage,  12 
Kan.  109;  Shannon  v.  Jones,  76  Tex.  141,  13  S.  W.  477;  Alex- 
ander V.  Harrison,  38  Mo.  258,  90  Am.  Dec.  431 ;  26  Cyc.  47.) 
Want  of  probable  cause  cannot  be  inferred  from  malice,  but 
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malice  may  be  implied  or  inferred  as  a  fact  from  want  of 
probable  cause.  (Heap  v.  Parish,  104  Ind.  36,  3  N.  B,  549 ; 
Mertion  v.  MitcheU,  13  Me.  439,  29  Am.  Dec.  514;  26  Cyc.  22; 
Murphy  V.  Holls,  7  Colo.  541,  49  Am.  Rep.  366,  5  Pac.  119; 
Boss  V.  Innis,  35  111.  487,  85  Am.  Dec.  373 ;  Turner  v.  Walker, 
3  GiU  &  J.  (Md.)  377,  22  Am.  Dec.  329;  Davis  v.  McMillan, 
142  Mich.  391,  13  Am.  St.  Rep.  585,  7  Ann.  Cas.  854,  3  L.  R.  A. 
(n.  s.)  928,  105  N.  W.  862;  Eickoff  v.  Fidelity  etc.  Co.,  74 
Minn.  139,  76  N.  W.  1030.) 

The  respondent  had  the  same  right  to  counsel  at  that  hearing 
before  the  governor  of  Minnesota  as  he  had  at  the  preliminary 
hearing  held  before  Justice  Smith.  It  follows  that  the  counsel 
fees  paid  to  the  Minneapolis  attorneys  having  been  shown  to 
be  reasonable,  was  a  proper  element  of  damage.  (18  R.  G.  L., 
sec.  54.) 

When  the  evidence  bearing  upon  the  question  of  probabh* 
cause  is  conflicting,  it  is  the  province  of  the  jury  to  determine 
which  of  the  witnesses  speaks  the  truth.  (Ororud  v.  Lossl,  48 
Mont.  274,  136  Pac.  1064;  Boss  v.  Hixon,  46  Kan.  550,  26 
Am.  St.  Rep.  141,  12  L.  R.  A.  760,  26  Pac.  955;  Casebeer  v. 
Bice,  18  Neb.  203,  24  N.  W.  693;  Simmons  v.  Gardner,  46 
Wash.  282,  L.  R.  A.  1915D,  16,  89  Pac.  887 ;  Wuest  v.  American 
Tobacco  Co.,  10  S.  D.  394,  73  N.  W.  903 ;  Heap  v.  Parish,  104 
Ind.  36,  3  N.  E.  549 ;  Matson  v.  Michel,  81  Kan.  360,  L.  R.  A. 
1915D,  1,  105  Pac.  537;  Stoecker  v.  Nathanson  (Neb.),  70 
L.  R.  A.  667.) 

Under  the  charge  made,  the  plaintiff  could  have  maintained 
an  action  for  libel.  The  charge  made  was  libelous  per  se.  The 
action  for  malicious  prosecution  is  a  bar  to  an  action  for  libel 
or  slander  by  reason  of  the  making  of  this  charge.  (Cooley  on 
Torts,  193;  3  Sutherland  on  Damages,  699;  Sheldon  v.  Car- 
penter, 4  N.  Y.  579,  55  Am.  Dec.  303.) 

"In  malicious  prosecution  for  larceny  the  court  may  instruct 
the  jury  that  plaintiff,  if  entitled  to  recover  at  all,  can  recover 
guch  actual  damage  as  naturally  and  proximately  follow  the 
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arrest,  as  physical  suffering  and  wounded  pride."     {Lunaford 
V.  Dietrich,  86  Ala.  250,  11  Am.  St.  Rep.  37,  5  South.  461; 
8  E.  C.  L.,  sees.  84,  103;  8  Ency.  of  Evidence,  427.) 

ME.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  malicious 
prosecution.  Plaintiff  prevailed  in  the  lower  court,  and  de- 
fendant appealed  from  the  judgment,  and  from  an  order  deny- 
ing hia  motion  for  a  new  trial. 

It  is  alleged  in  the  complaint  that  on  the  twenty-eighth  day 
[1]     of  May,  1915,  defendant  herein  appeared  before  John  H. 
Smith,    a    justice    of    the    peace    at    Sidney,    Montana,    and 
maliciously  and  without  probable  cause  made,  subscribed  and 
verified  a  complaint  charging  this  plaintiff  with  grand  larceny 
in  stealing  a  certain  Buick  automobile ;  that  a  warrant  was  duly 
issued    upon   the    complaint;    that    plaintiff   was    arrested    in 
Minneapolis,  and  returned  to  Sidney;  that  he  was  arraigned 
before  the  justice  of  the  peace,  and  given  a  preliminary  exam- 
ination;  that,   upon  such   bearing,   evidence   was   introduced; 
that  defendant  appeared  as  a  witness,  and  testified  against  the 
plaintiff;  and  that,  at  the  conclusion  of  the  hearing,  plaintiff 
was  discharged,  and  the  criminal  proceeding  finally  terminated. 
Then  follow  appropriate  allegations  of  plaintiff's  damages,  with 
a  prayer  for  judgment.     To  this  complaint  defendant  inter- 
posed a  demurrer,  which  was  overniled,   and  then   answered, 
denying  that  he  acted  maliciously  or  without  probable  cause, 
and  that  plaintiff  was  damaged  in  any  amount  whatever.     As 
ve  defense  he  alleged  that  on  May  26  he  signed  and 
omplaint  before  John  H.  Smith,  the  justice  of  the 
;ing  plaintiff  with  grand  larceny ;  that  he  first  made 
•omplete  presentation  of  the  facts  to  an  attorney  at 
le  was  advised  that  probable  cause  existed  for  be- 
itiff  guilty,  and  that  he  acted  in  good  faith  upon 
of  counsel;  that  thereafter,  on  May   28,  the  first 
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complaint  was  dismissed  upon  motion  of  the  county  attorney, 
and  he  then  signed  and  verified  the  complaint  involved  in  this 
action  at  the  request  and  upon  the  direction  of  the  county  ath 
tomey  after  a  full  and  fair  statement  of  the  facts  had  been 
made.  All  of  the  affirmative  allegations  were  denied  by  the 
reply. 

The  complaint  sets  forth  all  the  facte  necessary  to  state  a 
cause  of  action  (Stephens  v.  Conley,  48  Mont.  352,  Ann.  Cas. 
1915D,  958,  138  Pac.  189),  and  is  not  open  to  the  criticism  that 
causes  of  action  are  improperly  united. 

Complaint  is  made  of  the  rulings  of  the  trial  court  in  ad- 
mitting evidence  of  the  proceedings  had  before  the  justice  of 
[2]  the  peace.  It  was  not  necessary  for  plaintiff  to  prove  the 
institution  of  the  criminal  proceeding,  or  that  defendant  was  the 
responsible  agency  for  it.  These  two  facte  are  admitted  suffi- 
ciently by  the  answer.  The  docket  entries  made  by  the  justice 
of  the  peace  were  introduced  in  evidence,  but  they  are  so 
meager  and  were  kept  after  such  fashion  that  they  do  not  prove 
anything  whatever.  Without  further  preliminary  proof,  and 
[3]  over  objection,  plaintiff  then  offered  oral  testimony  that 
a  warrant  was  issued  and  served;  that  plaintiff  was  arrested 
and  brought  into  court ;  that  he  was  given  a  preliminary  exam- 
ination at  which  witnesses,  including  defendant  herein,  were 
examined,  and  that  plaintiff  was  discharged.  The  warrant  itself 
was  the  best  evidence  that  it  was  issued  and  the  sheriff's  return 
the  best  evidence  of  the  action  taken  under  it.  In  the  absence 
of  proof  of  the  loss  or  destruction  of  the  warrant,  parol  evi- 
dence of  its  contents,  or  of  the  contents  of  the  indorsement  on 
it,  was  inadmissible  and  the  court  erred  in  its  rulings,  but 
later,  during  the  trial,  the  necessary  proof  was  made  of  the  loss 
of  the  warrant,  and  this,  in  our  judgment,  robs  the  errors  of 
their  harmful  effect.  The  question  resolves  itself  largely  into 
[4]  one  of  order  of  proof  with  respect  to  which  the  trial  court 
must  be  permitted  to  exercise  a  reasonable  discretion.  (Ste- 
phens V.  Elliott,  36  Mont.  92,  92  Pac.  45.)     We  fail  to  see 
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wherein  defendant  could  have  been  prejudiced.  If  proof  of  the 
loss  of  the  warrant  had  been  introduced  first,  the  competency 
*of  the  oral  testimony  would  be  beyond  question.  (Sec.  7872, 
Rev.  Codes;  3  Jones  on  Evidence,  sec.  620.) 

Counsel  for  appellant  insist  that  the  fact  that  plaintiff  was 
[6]  discharged  could  be  proved  only  by  the  entries  in  the 
justice's  docket,  but  in  this  they  are  in  error.  Section  9089  of 
the  Revised  Codes  provides  that  the  fact  of  discharge  shall  be 
evidenced  by  indorsement  on  the  testimony  or  warrant.  As  the 
charge  against  plaintiff  was  not  such  as  that  the  testimony  was 
required  to  be  reduced  to  writing,  and  filed  as  depositions, 
under  the  provisions  of  section  9087,  the  indorsement  on  the 
warrant  would  have  furnished  the  best  evidence  of  plaintiff's 
discharge,  and,  since  the  warrant  was  lost,  parol  evidence  was 
admissible  to  prove  the  fact  under  the  rule  above. 

The  complaint,  signed  and  verified  by  defendant,  charging 
[6]  plaintiff  with  grand  larceny,  was  admitted  in  evidence. 
It  bore  a  file-mark,  but  there  was  no  evidence  that  the  indorse- 
ment was  made  by  Smith,  the  justice  of  the  peace.  We  think 
it  was  not  incumbent  upon  plaintiff  to  prove  that  the  complaint 
was  actually  filed.  Defendant  admitted  that  he  subscribed  and 
swore  to  the  complaint.  By  these  acts  he  set  the  machinery 
of  the  law  in  motion.  It  was  the  duty  of  the  justice  to  file  the 
complaint,  but  over  his  action  plaintiff  had  no  control.  Upon 
proof  that  a  warrant  was  issued  and  the  subsequent  proceed- 
ings had,  the  presumption  arises  that  official  duty  was  regularly 
performed  and  that  the  complaint  was  duly  filed.  (Sec.  7962, 
subd.  \5,  Rev.  Codes.) 

If  we  assume  that  the  justice  of  the  peace  is  required  to  keep 
[7]  a  docket  in  criminal  cases,  the  plaintiff  cannot  be  held 
responsible  for  his  failure  to  make  the  entries  sufficiently  com- 
plete to  be  intelligible,  and  under  the  circumstances  the  oral 
testimony  that  a  preliminary  examination  was  had  was  properly 
admitted.  (1  Greeoleaf  on  Evidence,  sec.  513;  3  Jones  on  Evi- 
dence, sec.  623.) 
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Upon  the  trial  defendant  sought  to  cAiow  that,  in  addition  to 
[8]  his  consultation  with  an  attorney  at  law,  he  also  consulted 
with  and  secured  the  advice  of  his  wife  and  the  cashier  of  his 
bank,  and  complaint  is  made  of  the  rulings  excluding  this  evi- 
dence. It  is  the  general  rule  that  the  advice  of  nonprofessional 
persons  is  inadmissible  to  show  probable  cause.  (26  Cyc.  33; 
18  R.  C.  L.  50.) 

Complaint  is  made  of  instruction  No.  4  given  to  the  jury,  as 
[9]  follows:  **To  constitute  probable  cause  which  would  justify 
the  institution  of  a  criminal  prosecution,  it  is  only  necessary  that 
there  should  be  evidence  which  reasonably  warrants  a  belief  in 
the  guilt  of  the  accused;  it  need  not  be  sufficient  to  insure  a 
conviction." 

In  Martin  v.  Corscadden,  34  Mont.  308,  86  Pac.  33,  this  court 
approved  the  following  definition  of  "probable  cause":  '* Prob- 
able cause  is  only  such  a  state  of  facts  and  circumstances  as 
I  would  lead  a  careful  and  conscientious  man  to  believe  that  the 

I  plaintiff  was  guilty."    And  in  the  further  consideration  of  that 

definition,  we  said:  **In  the  particular  case,  then,  the  inquiry 
must  be,  not  whether  the  plaintiff  was  actually  guilty,  but 
whether  the  facts  and  circumstances  were  such  as  to  warrant 
the  defendant,  as  a  prudent  and  conscientious  man  to  believe 
him  guilty.  •  •  •  All  that  is  required  is  that  a  prudent 
and  conscientious  inquiry  be  made,  and  if  it  then  appears  that 
testimony  is  at  hand  or  obtainable  justifying  a  well-founded 
belief  that  a  violation  of  the  law  can  be  established  and  a  con- 
viction secured,  there  is  probable  cause  to  proceed  with  the 
prosecution."  Instruction  No.  4  fairly  states  the  rule  as  an- 
nounced in  the  case  above. 

Kxception  is  taken  to  the  refusal  of  the  trial  court  to  give 
[10]  defendant's  requested  instruction  No.  3,  as  follows:  "The 
discharge  of  Hawley  by  the  justice  of  the  peace  is  not  any  evi- 
dence whatsoever  of  malice  on  the  part  of  Richardson  or  want 
of  probable  cause,  from  which  malice  may  be  implied."  The 
court    did   not   err.    The   same   question   was   presented   and 
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ruled  adversely  to  appellant  in  Ororud  y.  LosbI,  48  Mont.  274, 
136  Pac.  1069. 

Instructions  1,  2  and  6,  requested  by  defendant,  are  covered 
[11]    fully  by  instruction  3  given  by  the  court. 

The  court  refused  to  give  defendant's  requested  instruc- 
tions 8  and  9,  as  follows:  '*8.  You  are  instructed  that  in 
[12]  determining  whether  there  was  probable  cause  for  in- 
stituting the  criminal  proceedings  by  Richardson,  you  may 
make  some  allowance  for  the  fact,  if  you  believe  it  to  be  a  fact, 
that  Richardson  felt  himself  injured  by  the  offense  which  he 
alleged  Hawley  had  committed,  and  under  such  circumstances 
he  cannot  be  held  as  likely  to  draw  his  conclusions  with  the 
same  impartiality  that  a  person  entirely  disinterested  would  de- 
liberately do."  **9.  All  that  was  required  of  Richardson  was 
that  he  should  act  as  a  reasonable  and  prudent  man  would  be 
likely  to  act  under  like  circumstances."  However,  the  court 
gave  the  following  definition  of  probable  cause,  in  instruction 
No.  3:  '^Probable  cause,  as  used  herein,  is  a  reasonable  ground 
[13]  or  a  suspicion,  supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  an  ordinarily  prudent  and 
cautious  man,  acting  impartially  and  honestly,  in  believing  that 
a  crime  had  probably  been  committed."  We  do  not  approve 
this  definition.  It  requires  the  party  making  a  criminal 
[14]  complaint  to  act  with  entire  impartiality,  and  does  not 
take  into  account  the  circumstances  surrounding  him  at  the 
time  he  makes  the  complaint;  but  the  instruction  was  given 
without  objection.  It  became  the  law  of  the  case,  and  we  are 
precluded  from  interfering.  Section  9271  of  the  Revised  Codes 
provides,  among  other  things:  **No  cause  shall  be  reversed  by 
the  supreme  court  for  any  error  in  instructions  which  was  not 
specifically  pointed  out  and  excepted  to  at  the  settlement  of  the 
instructions  herein  specified,  and  such  error  and  exception  in- 
corporated in  and  settled  in  the  bill  of  exceptions  as  herein  pro- 
"  (See  State  v.  Cool<,  42  Mont.  329,  112  Pac.  537;  StaU 
w,  46  Mont,  468,  128  Pac.  588.) 
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Neither  do  we  approve  instruction  8  above,  when  considered 
standing  alone.  It  amounts  in  effect  to  a  comment  upon  the 
evidence.  Our  attention  is  directed  to  the  case  of  Spear  v. 
[16]  Hiles^  67  Wis.  361,  30  N.  W.  511,  wherein  an  instruction 
embodying  the  general  provisions  of  defendant's  requested  in- 
structions 8  and  9  above  was  approved,  but  the  court  laid 
emphasis  only  upon  the  last  sentence,  which  is  defendant's  of- 
fered  instruction  9,  and  did  not  comment  upon  the  other  por- 
tion. If  we  assume  that  instruction  9  should  have  been  given, 
if  instruction  3  had  correctly  defined  probable  cause,  still  the 
court  could  not  give  that  definition  and  also  give  instruction 
9.  The  two  are  essentially  confiicting,  and  since  defendant  did 
not  object  to  instruction  3,  he  cannot  complain  that  the  court 
refused  his  offered  instruction  9. 

Instruction  12  tendered  by  the  defendant,  but  refused  by 
the  court,  correctly  states  an  abstract  proposition  of  law,  but 
[16]  it  has  no  particular  application  to  the  facts  of  this  case ; 
on  the  contrary,  the  statement,  "The  policy  of  the  law  is  to 
favor  prosecutions  for  crime,"  might  naturally  lead  the  jury 
to  infer  that,  in  the  opinion  of  the  court,  plaintiff  was  actually 
guilty  of  the  larceny  with  which  he  had  been  charged  by  the 
defendant. 

Complaint  is  made  of  instruction  4r-A  given  to  the^  jury,  in 
which  the  court  defined  grand  larceny  in  the  language  of  the 
[17]  statute.  One  of  the  principal  questions  for  the  jury's 
determination  was:  Were  the  facts  and  circumstances  such  as 
to  warrant  the  defendant,  as  a  reasonably  prudent  person,  in 
believing  that  plaintiff  was  guilty  of  grand  larceny!  The 
definition  would  furnish  a  standard  by  which  the  jury  might 
determine  that  question,  and  for  this  purpose  we  think  it  was 
given  properly.  The  plaintiff's  story  of  the  automobile 
[18]  transaction  is  substantially  as  follows:  He  had  been  en- 
gaged m  purchasing  and  selling  cattle,  and  had  associated  with 
one  Balcolm.  Balcolm  had  issued  checks  against  plaintiff's 
bank  account  in  Fairview,  and  plaintiff,  fearful  that  the  holders 
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of  these  checks  wotdd  sue  him  and  attach  his  property — the 
automobile  in  question,  and  a  cow— on  October  7,  1914,  gave 
to  defendant  a  bill  of  sale  of  the  automobile  and  cow,  for  the 
sole  purpose  of  covering  up  the  property  and,  as  he  presumed, 
putting  it  beyond  the  reach  of  attachment  process.  He  testified 
that  he  did  not  owe  defendant  anything;  that  he  did  not  receive 
any  consideration  for  the  alleged  transfer  and  that  defendant 
had  no  interest  in  or  lien  upon  the  property ;  that  the  cow  was 
afterward  sold  and  the  purchase  price  paid  to  plaintiff;  that 
when  he  came  to  Fairview,  on  April  25,  1915,  he  told  defendant 
that  he  was  then  going  to  take  the  automobile  to  Minneapolis, 
and  did  so.  Defendant  claimed,  in  effect,  that  the  bill  of  sale 
was  given  him  as  security  for  the  payment  of  $148.25,  which  he 
alleges  plaintiff  owed  him,  and  had  not  paid.  If  plaintiff's 
story  is  true,  defendant  did  not  have  probable  cause,  or  any 
cause  whatever,  for  instituting  the  criminal  action,  and  the  ver- 
dict can  be  accounted  for  only  upon  the  theory  that  the  jury  ac- 
cepted plaintiff's  version  as  the  true  one,  and  did  not  believe 
defendant's  testimony.  The  language  of  this  court  in  Chrorud 
V.  Lossly  above,  is  pertinent  here:  **0f  course,  if  the  jury  had 
accepted  the  story  told  by  the  defendant,  the  inevitable  conclu- 
sion would  have  been  that  the  plaintiff  was  guilty  of  the  charge 
of  larceny  made  against  him,  or,  in  any  event,  that  the  prosecu- 
tion had  not  been  instituted  without  probable  cause.  On  the 
other  hand,  having  accepted  the  story  told  by  the  plaintiff,  with 
the  legitimate  inferences  to  be  drawn  from  it,  the  jury  were 
justified  in  concluding  that  the  charge  made  was  wholly  without 
probable  cause;  and,  having  so  concluded,  they  were  at  liberty 
to  infer  that  in  preferring  the  charge  the  defendant  was 
prompted  by  malicious  motives.  •  •  •  All  the  authorities 
agree  that,  while  the  plaintiff  must  prove  both  the  want  of 
probable  cause  and  malice  in  order  to  make  a  prima  facie  case, 
they  also  agree  that,  when  the  absence  of  the  former  has  been 
establishedi  the  presence  of  the  latter  may  be  inierred." 
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The  evidence  is  sofScient  to  take  the  case  to  the  jury,  and  to 
justify  the  court  in  denying  a  new  trial. 

Over  objection  of  defendant,  plaintiff  was  permitted  to 
[19]  show  that  he  paid  $75  to  his  attorneys  in  Minneapolis 
to  appear  before  the  governor  of  Minnesota  and  resist  extradi- 
tion, and  the  court  instructed  the  jury  that,  if  they  found  in 
favor  of  plaintiff,  they  might  take  this  item  into  consideration 
as  an  element  of  damage.  The  evidence  discloses,  however, 
that,  after  some  preliminary  hearing  before  the  governor,  plain- 
tiff abandoned  his  opposition,  and  came  voluntarily  with  the 
Montana  sheriff.  Under  these  circumstances  we  think  the 
money  paid  to  the  Minneapolis  attorneys  did  not  constitute  a 
proper  element  of  damages.    It  was  altogether  too  remote. 

Other  assignments  of  error  are  made,  but,  in  our  judgment, 
they  do  not  warrant  special  consideration. 

The  order  denying  a  new  trial  is  aflBrmed.  The  cause  is  re- 
manded to  the  district  court,  with  instructions  to  deduct  $75 
from  the  amount  of  the  judgment  as  of  the  date  of  the  entry 
judgment,  and  as  thus  modified,  it  will  stand  affirmed.  Each 
party  shall  pay  his  own  costs  of  these  appeals. 

Modified  and  affirmed. 

Mb.  Chief  Justice  Brantlt  and  Associate  Justices  Rby- 
KOLDS,  Cooper  and  Galen  concur. 


&, 
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UNITED  STATES  GYPSUM  CO.,  Appellant,  v.  MACKBT 
WALL  PLASTEB  CO.  et  al.,  Bbspondontb. 

(No.  4,665.) 
(Submitted  March  14,  1921.    Decided  Maj  23,  1021.); 

[199  Pac.  249.] 

Equity — Corporations — Capital  Stock — Pledges-— Sdl^— Denial 
of  Opportunity  to  Offset  Claim — Redemption — Receivers — 
Taxation  of  Costs. 

Appeal — ^Receivers — ^Taxation  of  Costa — ^Error — ^Beview. 

1.  Error  incident  to  the  taxation  of  oosta  in  a  reeeiTenhip  Ib 
reviewable  on  appeal  from  the  judgment. 

Corporations — Corporate  PundB— Payment  of  Personal  Obligations  from — 
When  not  Illegal. 

2.  Where  the  entire  capital  stock  of  a  corporation  was  owned  by 
two  persons,  the  corporation  functioning  only  for  their  benefit,  they 
could  properly  use  corporate  funds  to  pay  their  personal  obligations. 

Same — Capital  Stock — ^Pledges-— Sale  Without  Opportunity  in  Pledgor  to 
Offset  Claim — ^Redemption — When  Proper — Equity. 

3.  Defendant  company  had  leased  its  property  to  plaintiff  with  privi- 
lege of  purchasing  it  for  $50,000,  $15,000  of  which  was  due  at  the 
time  a  note  for  $8,000  made  by  two  individual  defendants  owning  all 
its  capital  stock  to  plaintiff  fell  due,  which  note  had  been  secured 
by  a  pledge  of  capital  stock  of  defendant  company  of  the  value  of 
$19,000,  the  pledge  agreement  providing  that  upon  failure  to  pay  the 
note  at  maturity,  the  pledgee  could  sell  the  stock  upon  five  days' 
notice  and  without  advertising  it  for  sale.  Before  due  date  of  the 
note,  the  two  individual  defendants  authorized  plaintiff  to  deduct  the 
amount  due  on  the  note  from  the  $15,000  due  defendant  company. 
This  plaintiff  refused  to  do  and  sold  the  stock  to  itself  for  $99. 
Held,  in  an  action  by  plaintiff  to  have  itself  judicially  determined  a 
stockholder  in  defendant  company,  that  in  view  of  the  unfair  and 
unconscionable  conduct  of  plaintiff  by  which  the  two  individual  de- 
fendants were  deprived  of  an  opportunity  to  offset  their  claim 
against  that  due  it  from  plaintiff,  the  district  court,  sitting  in  equity, 
properly  decreed  that  the  sale  of  the  stock  should  be  set  aside  and 
the  individual  defendants  permitted  to  redeem  the  stock  with  moneys 
deposited  in  court  for  that  purpose.  (Mb.  Justice  Hollo  way  dis- 
senting.) 

Receivers — Costs — To  Whom  Taxable. 

4.  Costs  of  a  receivership  are  properly  taxable  against  the  party 
whose  wrongful  acts  made  his  appointment  necessary  and  at  whose 
instance  he  was  appointed,  where  no  exceptional  facts  appear  which 
require  the  court,  in  the  exercise  of  its  discretion,  to  tax  them  against 
the  party  in  whose  favor  the  equities  were  found. 

Appeals  from  District  Court,  Cascade  County;  H,  H,  Etving, 
Judge. 
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Action  by  the  United  States  Gypsum  Company,  a  corpora- 
tion, against  the  Mackey  Wall  Plaster  Company,  a  corporation, 
and  others.  From  a  judgment  for  defendants,  and  an  order 
OTerruling  motion  for  new  trial,  plaintiff  appeals.    Affirmed. 

Messrs.  Scott,  Bancroft,  Martin  dk  Stephens  and  Messrs. 
Norris,  Hurd  &  Rhodes,  for  Appellant,  submitted  a  brief ;  Mr. 
John  E.  MacLeish  and  Mr.  Leland  K.  Neeves,  of  Counsel.  Mr. 
Edwin  L.  Norris  argued  the  cause  orally. 

The  offer  of  the  Mackeys  and  the  Mackey  Company  to  apply 
the  amount  due  on  the  Mackey  note  upon  the  purchase  price  of 
the  Mackey  properties  under  the  option  contract  was  not  a 
payment  of  the  note  or  a  tender  of  payment,  and  it  would  not 
ha^e  operated  as  such  even  had  the  said  purchase  price  ad- 
mittedly been  due. 

From  the  beginning  of  the  controversy  between  appellant  and 
respondents  it  has  been  respondents'  idea  that  the  Mackeys  had 
the  legal  right  to  compel  appellant  to  accept  payment  of  the 
personal  indebtedness  of  the  Mackeys  to  it  by  applying  the 
indebtedness  to  or  setting  it  off  against  the  claim  of  the  Mackey 
Company  against  appellant  for  the  purchase  price  of  the 
Mackey  properties  under  the  lease  and  option  contract,  and 
even  upon  the  hearing  in  the  court  below  respondent  Cooper 
testified  that  that  was  still  his  idea^  In  the  first  place,  had 
there  been  no  controversy  between  appellant  and  respondents, 
the  Mackey  indebtedness  could  not  be  paid  in  the  manner  in 
question  in  the  absence  of  an  express  agreement  to  that  effect. 

*' Cross-demands  existing  between  parties  cannot  operate  or 
be  treated  as  payment  with  regard  to  each  other  without  the 
express  assent  of  both  parties."  (22  Am.  &  Eng.  Bncy.  of 
Law,  2d  ed.,  526.)  The  debtor  cannot  make  a  creditor  a 
forced  purchaser  of  the  property  or  compel  him  to  exchange 
his  obligation  for  the  property  transferred.  {Borland  v. 
Nevada  etc.  Bank,  99  Cal.  89,  37  Am.  St.  Rep.  32,  33  Pac. 
737;  8  C.  J.  574;  30  Cyo.  1187;  Stanwood  v.  Smith,  3  111. 
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App.  647;  Post  V.  Carmait,  2  Watts  &  S.  (Pa.)  70,  37  Am. 
Dec.  484;  McCurdy  v.  Middleton,  82  Ala.  131,  2  South.  721.) 

In  Kennedy  v.  Davisson,  46  W.  Va.  433,  33  S.  B.  291, 
a  debtor  attempted  to  prevent  the  enforcement  of  certain  liens 
on  the  ^ound  that  the  creditor  was  his  debtor.  It  was  held 
that  the  debtor  had  no  right  to  prevent  his  creditor  from 
enforcing  the  liens.  The  court  said:  "A  setoff  is  a  definite 
demand,  the  subject  of  the  cross-action,  not  a  payment."  In 
the  same  way  respondents  claim  that  appellant  could  not  en- 
force its  lien  upon  the  pledged  stock  because  of  the  alleged 
cross-demand  of  the  Mackey  Company  or  the  Mackeys  against 
appellant. 

The  foregoing  rule  applies  equally  to  debts  payment  of 
which  is  otherwise  secured.  In  the  same  way  a  cross-demand 
or  setoff  is  neither  payment  nor  tender  of  payment.  The 
usual  rules  pertaining  to  tender  and  payment  apply  to  debts 
secured  by  pledge.  (31  Cyc,  p.  582;  22  Am.  ft  Eng.  Ency.  of 
Law,  2d  ed.,  pp.  879,  880.) 

The  offer  of  the  Mackey  Company  to  apply  the  Mackeys'  in- 
debtedness upon  its  claim  against  appellant  was  a  mere  offer, 
in  no  way  binding  upon  appellant  and  in  no  way  one  whicli 
appellant  was  obliged  to  accept.  Its  refusal  to  accept  the 
offer  for  any  reason  sufficient  to  itself  could  not  in  the  slight- 
est affect  its  rights  under  its  contract  with  the  Mackeys. 

Another  good  reason  exists  for  the  refusal  to  comply  with 
the  Mackeys'  demand.  It  is  the  law,  as  we  understand  it, 
that  officers  of  a  corporation  cannot  lawfully  pay  their  per- 
sonal indebtedness  with  corporate  funds,  and  in  many  cases 
payments  of  that  kind  have  been  recovered  from  the  creditor. 
(See  Anderson  v.  Kissam,  35  Fed.  699;  Chrystie  v.  Foster,  61 
Fed.  551,  9  C.  C.  A.  606;  Claflin  v.  Farmers'  etc.  Bank,  25 
N.  Y.  293;  Moores  v.  Citizens'  Nat.  Bank,  15  Fed.  141;  Ger^ 
mania  Safety  Vault  &  Trust  Co.,  v.  Boynton,  71  Fed.  797, 
19  C.  C.  A.  118;  O'Bannon  v.  Moerschel  (Mo.  App.),  222 
S.  W.  1035;  Fletcher,  Corp.  2512.) 
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The  sale  of  tbe  stock  was  properly  had  at  Chicago.  The 
contract  does  not  in  terms  prescribe  the  place  of  sale,  and  as  we 
understand  it  is  not  customary  for  such  contracts  so  to  pre- 
scribe.  {TharrUan  v.  Martin,  116  Ga.  115,  42  S.  E.  348;  Morris 
dk  WJiiiehead  v.  East  Side  B.  Co.,  104  Fed.  409,  43  C.  C.  A. 
605;  Dondhoe  v.  Gamble,  38  Cal.  340,  99  Am.  Dec.  399.) 

The  sale  as  made  was  fully  authorized  by  contract.  No  ad- 
vertisement of  the  sale  was  necessary.  Respondents  say  that 
the  sale  of  July  22,  1916,  was  invalid;  that  the  sale  should 
have  been  ''a  sale  at  public  auction  after  due  notice  to  the 
pnblic."  It  is  no  doubt  true  that  in  the  absence  of  an  agree- 
ment to  the  contrary  the  pledgee  must  sell  at  public  sale,  and, 
according  to  some  of  the  authorities,  only  after  notice  to  the 
public.  It  is  entirely  competent,  however,  for  the  parties  to 
vary  the  method  of  sale  as  fixed  by  the  general  law,  and  in 
such  case  the  special  agreement  will  control.  (Colebrook  on 
Collateral  Securities,  sec.  86 ;  McDowell  v.  Chicago  Steel  Works, 
124  111.  491,  7  Am.  St.  Eep.  381,  16  N.  E.  854;  Peacock  v. 
PhaUps,  247  111.  467,  32  L.  R.  A.  (n.  s.)  42,  93  N.  E.  415; 
Bryson  v.  Bayner,  25  Md.  424,  90  Am.  Dec.  69.) 

The  appellant  in  selling  out  the  collateral  acted  in  good  faith 
and  with  reasonable  diligence,  and  the  sale  was  valid.  It  is 
appellant's  contention  that  in  selling  out  the  pledged  stock  and 
becoming  the  purchaser  thereof  in  the  manner  shown  by  this 
record,  it  but  exercised  a  right  given  it  by  its  contract  with 
the  Mackeys,  and  that  '*bad  faith"  and  *'lack  of  diligence" 
cannot  be  predicated  on  that  fact  alone.  The  exercise  of  a 
contract  right  is  not,  and  cannot  be  of  itself,  fraud.  {In  re 
Mertens,  144  Fed.  818,  75  C.  C.  A.  548 ;  Turner  v.  Metropolitan 
Trust  Co.,  207  Fed.  495,  25  C.  C.  A.  157;  Leonard  v.  Oreer, 
139  Mass.  31,  229  N.  E.  215.) 

The  contract  in  the  case  at  bar  expressly  waived  the  neces- 
sity of  notice  to  the  public  in  the  event  of  the  sale.  Appellant 
was  authorized  to  sell  the  collateral  upon  five  days'  notice 
to  the  Mackeys  '^  without  advertising  the  same  or  demanding 
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payment  thereof,  or  giving  any  further  notice.*'  The  cases 
relied  upon  by  respondents,  eVen  if  they  go  to  the  extent 
claimed,  have  no  application.  If  the  appellant  might  sell 
without  notice  to  the  public,  and  without  any  duty  upon  it 
to  procure  bidders  in  the  first  instance,  it  is  idle  to  claim 
that  it  could  not  lawfully  make  a  sale  if  it  happened  to  be 
the  only  bidder  present.  {Turner  v.  Metropolitan  Trust  Co., 
207  Fed.  495,  125  C.  C.  A.  157.)  The  same  may  be  said  as 
to  the  sale  taking  place  in  Chicago,  for  a  sale  there  was 
authorized.  In  Winchester  Bock  etc.  Co.  v.  Murdough,  233 
Mass.  50,  123  N.  E.  345,  a  similar  contention  was  made  and 
denied.  It  was  said:  ''The  place  of  sale  was  not  specified  in 
the  agreement  and  that  it  was  not  in  Boston  cannot  be  said 
of  itself  to  be  conclusive  of  bad  faith  or  want  of  prudence." 

It  is  the  law,  as  we  understand  it,  that  a  pledgee  has  a  right 
to  sell  out  the  collateral  upon  default  in  the  payment  of  the 
principal  obligation^  (22  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
885 ;  31  Cyc.  871 ;  Ma<iFarland  v.  Liberty  Nat.  Bank,  166  N.  Y. 
Supp.  393;  Franklin  Bank  v.  Newcowbe,  14  Misc.  Rep.  597, 
37  N.  Y.  Supp.  271.) 

The  authorities  sustain  our  proposition  that  the  sale  was  not 
in  any  way  merely  colorable,  but  was  a  hona  fide  attempt  by 
appellant  to  liquidate  the  Mackey  indebtedness  to  such  extent 
as  might  be  possible  through  a  sale.  {Morris  &  Whitehead  v. 
East  Side  R.  R.  Co.,  104  Fed.  409,  43  C.  C.  A.  605.) 

Mere  inadequacy  of  price  is  not  of  itself  sufficient  to  affect 
the  validity  of  the  sale.  {Learned  v.  Oeer,  supra;  Farmers' 
Nat.  Bank  v.  Venner,  192  Mass.  531,  7  Ann.  Cas.  690,  78  N.  E. 
540;  Winchester  etc.  Brick  Co.  v.  Murdough,  233  Mass.  50, 
123  N.  E.  325),  and  our  contention  here  is  that  the  price  paid 
was  not  inadequate.  {Manning  v.  Shriver,  79  Md.  41,  28  Atl. 
899;  Montgomery  Bank  &  Trust  Co.  v.  Jones,  182  App.  Div. 
252,  169  N.  Y.  Supp.  478.) 


60  Mont.]     U.  S.  Gypsum  Co.  v.  Mackby  W.  P.  Co.  137 

[60  Mont.  182.] 

Messrs.  Cooper,  Stephenson  dt  Hoover,  tor  Respondent,  sub- 
mitted a  brief;  Mr.  Sam  Stephenson  argued  the  cause  orally. 

The  sale  contemplated  in  this  contract  was  a  sale  at  public 
auction.  There  is  no  provision  for  a  private  sale,  and  the  only 
other  kind  of  sale  of  stock,  or  other  personal  property,  which 
a  pledgee  can  lawfully  make  in  disposing  of  pledged  property, 
is  the  sale  at  public  auction. 

Such  a  sale  must  be  held  in  a  public  place,  after  notice  to 
the  public  which  is  reasonably  calculated  to  attract  bidders, 
and  the  sale  itself  must  be  conducted  as  a  public  sale  in 
the  manner  customary  for  sales  at  public  auction.  (31  Cyc. 
878;  21  R.  C.  L.  691.)  The  waiver  of  notice,  in  language 
identical  with  or  similar  to  the  language  in  the  pledge  agree- 
ment in  the  present  case,  was  held  not  to  waive  public  notice 
but  only  to  waive  notice  to  the  pledgor  in  the  following  cases: 
Laclede  Nat,  Bank  v.  Richardson,  156  Mo.  270,  79  Am.  St. 
Rep.  528,  56  S.  W.  1177;  Tennant  v.  Union  Central  Life  Ins. 
Co.y  133  Mo.  App.  345,  112  S.  W.  754;  Nagel  v.  Ham,  Years- 
ley  &  Byrie,  88  Wash.  99,  152  Pac.  520. 

The  sale  is  invalid  because  the  pledgee  failed  to  exercise 
reasonable  skill  and  diligence  in  order  to  get  the  value  of  the 
property,  and  on  account  of  bad  faith.  (Fitzgerald  v.  Blocher, 
32  Ark.  742,  29  Am.  Rep.  6.) 

It  will  not  aid  the  plaintiff  to  say  that  it  has  complied  with 
the  terms  of  the  pledge  agreement,  and  that  its  obligation 
ceases  with  such  compliance.  The  cases  cited  below  are  all 
eases  where  the  power  was  exercised  in  compliance  with  the 
terms,  but  where  the  obligation  imposed  by  law  upon  the 
pledgee  to  so  exercise  the  power  as  to  obtain  the  best  possible 
price  required  some  other  and  further  acts  without  which  its 
sale  is  invalid.  {Montague  v.  Dawes,  14  Allen,  369;  Drinnan 
V.  Nichols,  115  Mass.  353 ;  Clark  v.  Sirmrums,  150  Mass.  357,  23 
N.  E.  108;  Fooie  v.  Utah  Commercial  &  Sav.  Bank,  17  Utah, 
283,  54  Pac.  104 ;  Muhlenberg  v.  City  of  Tacoma,  25  Wash.  36,  64 
Pac.  925.)     If  the  plaintiff  had  really  been  desirous  of  obtaining 
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the  full  value  of  this  stock,  in  the  first  place  it  would  have  sold 
this  stock  at  Great  Falls,  Montana.  {Oinslv^g  v.  Downs  Co., 
165  Mass.  467,  52  Am.  St.  Bep.  525, 43  N.  E.  195.)  A  pledgee's 
sale  must  have  something  more  than  mere  form  in  order  to 
endow  it  with  the  sanctity  of  legality.  It  must  be  conducted 
under  such  conditions  as  to  afford  reasonable  assurance  that 
a  price  will  be  obtained  fairly  commensurate  with  the  value 
of  the  thing  sold. 

Since  the  two  Mackeys  owned  all  of  the  shares  of  stock  of 
the  Mackey  Wall  Plaster  Company  except  one  share,  which 
the  evidence  shows  was  also  at  their  disposal  and  in  accord 
with  their  wishes,  they  were  the  equitable  owners,  by  virtue 
of  such  stock,  of  the  debt  which  appellant  owed  to  the  Mackey 
Wall  Plaster  Company  as  the  purchase  price  of  the  Mackey 
properties,  and  equitably  they  were  entitled  to  have  that  debt 
paid  in  manner  and  form  as  they  sought  to  have  it,  for 
courts  of  equity  are  endowed  with  the  power,  when  its  use 
is  necessary,  to  look  through  the  envelope  of  corporate  entity 
to  the  stockholders  themselves  and  protect  them  from  spoliation 
at  the  hands  of  greed.  This  is  held  in  the  case  of  Camp  v. 
Gress  by  the  United  States  supreme  court,  wherein  the  court 
approved  of  a  charge  made  by  the  trial  court  to  the  effect  that 
the  holders  of  the  corporate  stock  were  the  equitable  owners  of 
the  property  represented  by  the  stock.  (See  Camp  v.  Qre3Ss 
250  U.  S.  308,  63  L.  Ed.  997.) 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

United  States  Gypsum  Company,  a  corporation,  commenced 
action  against  defendants  in  order  to  have  it  judicially  deter- 
mined that  it  is  a  stockholder  in  the  Mackey  Wall  Plaster 
Company,  a  corporation,  and  that  the  Mackey  Company  be- 
came and  was  dissolved.  Complaint  prayed  that  the  present 
trustees,  acting  by  virtue  of  the  statute,  be  removed  and  other 
persons  be  appointed  in  their  stead;  that  the  affairs  of  the 
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eompAiiy  be  wound  up  and  its  property  and  assets  distributed 
among  those  entitled  thereto,  including  plaintiff.  Plaintiff  also 
asked  for  the  appointment  of  a  receiver  to  take  charge  of  the 
property  and  assets  of  the  company  pending  final  determina- 
tion of  the  suit,  which  receiver  was  appointed.  Judgment  was 
entered  in  favor  of  defendants.  Motion  for  new  trial  was 
made  and  overruled.  Appeals  have  been  taken  from  the  judg- 
ment, the  order  overruling  motion  for  new  trial,  and  from 
order  denying  motion  of  plaintiff  to  strike 'from  the  memo- 
randum of  costs  the  compensation  and  expenses  of  the  receiver. 
[1]  The  appeal  from  the  latter  order  is  superfluous,  as  any 
error  in  taxation  of  costs  is  reviewable  on  appeal  from  the 
judgment. 

Upon  the  fifteenth  day  of  June,  1909,  the  Mackey  Company 
possessed  certain  gypsum  mining  properties  and  a  mill  at  or 
near  Great  Falls.  Upon  that  date  it  leased  to  plaintiff  for 
one  year  all  its  properties  at  a  rental  of  $3,000.  The  lease 
provided  that  it  might  be  renewed  for  a  further  period  of 
five  years  at  the  option  of  plaintiff,  and  contained  a  provision 
giving  plaintiff  the  privilege  of  purchasing  the  leased  prop- 
erties for  $50,000  of  which  $15,000  was  to  be  paid  in  cash  and 
the  balance  in  notes  to  mature  at  fixed  intervals.  On  July 
1,  1910,  the  lease  was  renewed  for  a  further  period  of  five 
years.  On  July  6,  1915,  another  agreement  was  made  extend- 
ing the  lease  for  an  additional  year  upon  the  same  terms  as 
before,  except  that  the  option  feature  of  the  agreement  was 
modified  whereby  it  was  provided  that  plaintiff  should  purchase 
the  premises  for  $50,000  upon  terms  above  mentioned,  unless 
plaintiff  gave  to  the  Mackey  Company  at  least  sixty  days' 
written  notice  prior  to  July  1,  1916,  that  it  would  not  purchase 
the  same.  The  property  so  leased  constituted  all  of  the  prop- 
erties of  the  Mackey  Company.  A.  D.  Mackey  and  Myra  Post 
Mackey,  his  wife,  were  the  owners  of  all  of  the  capital  stock 
of  the  Mackey  Company,  but  one  share  was  held  in  the  name 
of  Bansom  Cooper  and  one  share  in  the  name  of  Margaret 
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InneB.  Nothing  was  paid  by  Margaret  Innet  and  Baniom 
Cooper  for  the  stock  held  by  them  respectively,  such  stock  be- 
ing issued  to  them  presumably  for  the  purpose  of  maintaining 
the  organization. 

On  the  nineteenth  day  of  April,  1916,  0.  M.  Enode,  then 
manager  of  the  gypsum  company,  wrote  to  A.  D.  Mackey,  in- 
forming him:  ^'That  conditions  in  Montana  at  this  time  are 
such  that  it  will  be  necessary  for  us  to  cancel  our  arrangement 
with  you  at  the  lime  of  its  expiration,  which  is  July  5.'*  In 
the  same  letter  he  stated  that  the  gypsum  company  would  give 
formal  notice  of  its  intention  not  to  purchase  the  plant  upon 
the  fifth  day  of  May.  No  further  written  notice,  however, 
was  ever  given  prior  to  the  sixty  days'  limit.  On  the  14th  of 
July,  1915,  A.  D.  Mackey  and  Myra  Post  Mackey  made  a  loan 
of  $8,000  of  the  gypsum  company  and  assigned  to  the  latter 
198  shares  of  the  capital  stock  of  the  Mackey  Company  as 
security  for  payment  of  the  loan.  The  note  evidencing  the 
loan  contained  the  pledge  agreement  reading  as  follows: 

$8,000.  July  14,  1915. 

On  or  before  one  year  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  the  United  States  Gypsum  Com- 
pany the  sum  of  eight  thousand  dollars  at  the  office  of  the 
United  States  Gypsum  Company,  in  Chicago,  Illinois,  with 
interest  at  the  rate  of  six  per  cent  per  annum  after  July  14, 
1915,  and  we  have  deposited  with  the  said  United  States  Gyp- 
sum Company  as  collateral  security  one  hundred  ninety-eight 
(198)  shares  of  the  capital  stock  of  the  Mackey  Wall  Plaster 
Company,  a  Montana  corporation,  which  we  hereby  give  the 
United  States  Gypsum  Company,  its  agent  or  assignees,  author- 
ity to  sell,  or  any  part  thereof,  on  the  maturity  of  this  note, 
or  at  any  time  thereafter,  upon  first  giving  to  us  five  days' 
notice  in  writing  of  the  intention  to  sell  said  securities,  such 
notice  to  be  given  by  depositing  the  same  in  the  United  States 
mails  addressed  to  us  at  the  city  of  Great  Palls,  county  of 
Cascade,  state  of  Montana;  that  after  such  notice  shall  have 


n 
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been  given,  and  at  the  end  of  the  time  therein  stated,  the  said 
United  States  Gypsum  Company,  its  agents  or  assignees,  with- 
out advertising  the  same  or  demanding  payment  thereof,  or 
giving  any  further  notice,  may  sell  said  collateral  or  any  part 
thereof,  and  apply  so  much  of  the  proceeds  thereof  to  the 
payment  of  this  note  as  may  be  necessary  to  pay  the  same, 
with  all  interest  due  thereon,  and  also  to  the  payment  of  all 
expenses  attending  the  sale  of  said  collateral,  including  attor- 
neys' fees,  and  in  case  the  proceeds  of  the  sale  of  said  col- 
lateral shall  not  cover  the  principal,  interest  and  expenses,  as 
aforesaid,  we  promise  to  pay  the  deficiency  forthwith  after 
such  sale.  And  at  any  sale  of  said  collaterals,  or  any  part 
thereof,  made  by  virtue  hereof,  it  shall  be  optional  with  the 
legal  owner  or  holder  of  this  note  to  bid  for  and  purchase  said 
collaterals  or  any  part  thereof.*' 

On  the  fifth  day  of  July,  1916,  the  Mackey  Company,  by  A. 
D.  Mackey,  assuming  that  the  gypsum  company  had  elected  to 
purchase  the  plant,  wrote  to  the  latter  company  forwarding  a 
deed,  fully  executed,  conveying  the  Mackey  properties  to  plain- 
tiff and  forwarding  an  assignment  of  all  the  stock  of  the 
Mackey  Company  except  the  198  shares  above  mentioned,  then 
in  the  possession  of  the  gypsum  company;  the  contract  giving 
the  gypsum  company  the  option  of  taking  either  the  property 
or  the  stock.  In  this  letter  it  was  expressly  stated  that  plain- 
tiflf  should  deduct  the  amount  of  the  indebtedness  of  A.  D. 
Mackey  and  Myra  Post  Mackey  due  plaintiff  upon  their  note, 
from  the  cash  payment  of  $15,000  due  on  purchase  price.  The 
deed  and  assignment  were  returned  by  plaintiff,  with  letter  under 
date  of  July  11,  1916,  in  which  plaintiff  denied  any  obligation 
to  purchase  the  property,  made  reference  to  the  note  of  A.  D. 
Mackey  and  Myra  Post  Mackey,  and  stated  that  payment  of 
same  would  be  expected  at  maturity.  On  the  fifteenth  day 
of  July,  1916,  being  the  day  following  the  maturity  of  the  note, 
the  gypsum  company  mailed  a  notice  to  A.  D.  Mackey  and 
Myra  Post  Mackey,  addressed  to  them  at  Qreat  Falls,  Mon- 
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tana,  notifying  them  that  the  198  shares  of  stock  would  be  sold 
upon  the  twenty-second  day  of  July,  1916,  in  Chicago,  and  the 
proceeds  thereof  applied  in  accordance  with  the  terms  of  the 
note.  By  reason  of  the  fact  that  the  Mackeys  were  not  at 
Great  Palls  at  the  time,  they  did  not  receive  notice  of  the  pro- 
posed sale  until  after  the  time  mentioned  for  the  sale.  On  July 
22,  in  pursuance  of  the  notice,  the  sale  was  held,  and  there  be- 
ing no  other  bidders,  the  gypsum  company  made  a  sale  of  the 
stock  to  itself  for  the  sum  of  fifty  cents  a  share,  or  a  total 
consideration  of  $99.  On  July  26,  1916,  the  gypsum  company 
mailed  a  letter  to  the  Mackeys  advising  them  that  the  sale 
had  been  made  of  the  stock  for  the  sum  of  $99,  and  making 
demand  for  the  payment  of  the  deficiency  upon  the  note.  On 
the  1st  of  August,  1916,  Mackey  Wall  Plaster  Company  brought 
suit  in  the  federal  court  to  enforce  specific  performance  of  the 
contract  to  purchase  the  properties  of  the  company,  resulting 
in  a  decree  in  favor  of  the  Mackey  Company  in  the  district 
court,  which  was  affirmed  by  the  circuit  court  of  appeals  June 
10,  1918,  the  case  being  reported  in  252  Fed.  397,  164  C.  C.  A. 
321.  Thereafter  this  suit  was  brought  to  establish  the  rights 
of  the  gypsum  company  as  owner  of  the  198  shares  of  capital 
stock. 

The  defendants  contend  that  the  sale  of  stock  to  the  gypsum 
company  was  void  for  several  reasons,  and  that,  even  if  not 
void,  its  conduct  in  the  matter  of  forcing  the  sale  was  so 
inequitable  and  unconscionable  that  it  is  not  in  a  position  to 
receive  the  aid  of  a  court  of  equity  in  establishing  its  owner- 
ship to  the  stock. 

The  pledge  agreement  as  contained  in  the  note  is  clear  and 
unambiguous  in  its  terms,  although  it  might  be  harsh  in  its 
operation.  We  have  carefully  examined  the  several  contentions 
made  by  defendants  as  to  the  validity  of  the  sale,  and  we  are 
unable  to  find  that  the  manner  of  conducting  the  sale  was  not 
in  conformity  with  the  contract  or  in  fulfillment  of  the  obliga- 
tions of  the  gypsum  company  as  pledgee.     However,  we  are 

I 

satisfied  that  under  the  circumstances  of  the  case  the  sale  was 
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unnecessary  and  inequitable.    The  note  held  by  the  gypsum 
[2]     company  was  given  by  A.  D.  Mackey  and  Myra  Post 
Mackey,  his  wife,  who  owned  all  the  stock  of  the  Mackey  Wall 
Plaster  Company.    The  business  of  the  company  was  in  fact 
the  business  of  the  Mackeys,  and  vice  versa.    The  corporation, 
although  maintaining  the  form  of  legal  existence,  was,  in  effect, 
merely  the  name  under  which  A.  D.  Mackey  and  Myra  Post 
Mackey  were  doing  business.    This  fact  was  evidently  known 
to  the  gypsum  company,  for  at  the  time  the  note  was  given  to 
the  gypsum  company,  the  Mackeys  offered  to  secure  it  by  the 
entire  capital  stock  of  the  Mackey  Company;  but  the  gypsum 
company  being  satisfied  with  only  198  shares  of  stock  as  col- 
lateral, no  more  stock  was  pledged.    It  has  been  held  by  this 
court  that  where  the  stock  of  a  corporation  is  owned  by  one 
person,  whereby  the  corporation  functions  only  for  the  benefit 
of  such  individual  owner,  the  corporation  and  the  individual 
should  be  deemed  to  be  the  same.     {Edwards  v.  Plains  Light  dk 
Water  Co.,  49.  Mont.  535,  143  Pac.  962 ;  Barnes  v.  Srwith,  48 
Mont.  309,  137  Pac.  541;  Hanson  Sheep  Co.  v.  Farmers'  & 
Traders'  State  Bank,  53  Mont.  324,  163  Pac.  1151.)     In  the 
Hanson  Sheep  Company  Case,  above  mentioned,  it  was  held  that 
under  ownership  of  the  capital  stock  similar  to  that  involved  in 
this  case  it  is  proper  for  the  individual  to  use  the  corporate 
assets  in  discharge  of  his  individual  indebtedness.    Such  a  case 
is  an  exception  to  the  general  rule  that  an  oflScer  of  a  corporation 
cannot  use  the  c6rporate  funds  in  payment  of  his  personal 
obligations.    Thus  the  Mackeys  had  the  right  to  use  the  cor- 
porate funds  to  pay  their  personal  obligations,  for  they  were 
the  corporation. 

At  the  time  of  the  maturity  of  the  note,  the  gypsum  companj^ 
[3]  was  indebted  to  the  Mackey  Company  in  the  sum  of 
$50,000,  of  which  $15,000  was  immediately  due,  more  than 
enough  to  satisfy  the  note.  The  Mackeys  had  the  right  to 
authorize  the  gypsum  company  to  deduct  from  the  payment  due 
from  it  to  the  Mackey  Wall  Plaster  Company  the  amount  due 
upon  the  note.    This  offer  was  not  a  legal  tender,  nor  did  it 
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constitute  payment  of  the  note;  nevertheless,  it  did  afford  to 
the  gypsum  company  an  opportunity  of  receiving  full  payment 
for  the  note  without  the  necessity  of  making  a  sale  of  the 
stock.  The  two  obligations  constituted  counter  demands,  and, 
in  a  proper  action  in  court,  one  could  have  been  offset  as 
against  the  other.  The  fact  that  the  gypsum  company  denied 
its  obligation  is  immaterial  upon  this  phase  of  the  case,  inas- 
much as  the  obligation  existed  regardless  of  such  denial.  How- 
ever, without  waiting  to  find  out  by  decree  of  the  court  whether 
or  not  it  was  liable  to  purchase  the  plant,  it  chose  to  proceed 
forthwith  under  the  power  of  sale  contained  in  the  pledge  con- 
tract. It  is  obvious  that  in  such  proceeding  no  opportunity 
whatever  was  given  to  the  Mackeys  to  offset  their  claim.  It  has 
been  held  that  where  there  has  been  no  opportunity  to  make 
offset  of  claim  by  reason  of  the  act  of  the  other  party,  equity 
will  intervene  in  order  that  justice  may  be  done.  (34  Cyc. 
634;  Garvin  v.  Squires,  9  Ark.  533,  50  Am.  Dec.  224.) 

Not  only  did  the  Mackeys  offer  to  permit  the  note  to  be 
offset  against  the  purchase  price,  but  they  kept  their  offer  good 
by  the  allegations  of  their  complaint  in  the  federal  court  action, 
and  by  deposit  of  funds  with  the  clerk  of  the  court  in  this 
action,  sufScient  to  satisfy  the  amount  due  on  the  note  exclusive 
of  the  $99  credit  given  on  the  sale.  Under  these  circumstances, 
it  seems  to  us  unconscionable  to  permit  the  gypsum  company  to 
hold  the  stock,  of  a  value  of  over  $19,000,  and  also  collect  the 
note  against  the  Mackeys  with  a  nominal  indorsement  of  $99 
upon  it,  when  the  interest  of  all  parties  could  have  been  con- 
served if  the  gypsum  company  had  either  acknowledged  itg 
debt  or  given  the  Mackeys  an  opportunity  to  litigate  their  claim 
as  an  offset  against  the  note.  The  maxim,  **He  who  seeks 
equity  must  do  equity,"  applies.  A  court  of  equity  cannot  aid 
a  litigant  in  establishing  a  claim  based  upon  inequitable,  unfair 
and  unconscionable  conduct,  and  therefore  this  court  must  re- 
fuse to  assist  the  plaintiff  in  establishing  its  title  secured 
through  a  sale  under  circumstances  as  above  set  forth.     The  sale 
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having  been  made  by  plaintiff  to  itself,  the  situation  should  be 
deemed  the  same  as  though  no  sale  had  been  made,  and  defend- 
ants should  have  the  privilege  of  redemption  with  the  moneys 
deposited  in  eourt  for  that  purpose. 

It  is  contended  by  plaintiff  that  the  costs  of  the  receivership 
[4]  wfere  improperly  taxed  against  it  by  the  trial  court.  The 
rule  governing  the  taxation  of  such  costs  is  dearly  set  forth  in 
Ervin  v.  Collier,  2  Mont.  605,  and  has  been  followed  by 
numerous  cases  since.  In  that  case  the  rule  is  stated  as  fol- 
lows: ''This  is  a  case  in  equity  and  the  taxation  of  the  costs 
rests  in  the  sound  discretion  of  the  court.  •  •  •  There  are 
no  exceptional  facts  in  this  case  which  require  the  court,  in  the 
exercise  of  a  legal  discretion,  to  tax  the  costs  of  the  receiver 
against  the  party  in  whose  favor  all  the  equities  were  found. 
It  does  not  matter  how  or  why  the  receiver  was  appointed.  He 
is  entitled  to  his  costs,  which  were  taxable  in  this  action.  No 
application  was  made  for  his  removal  and  no  exception  was 
taken  to  his  report  and  we  presume  that  he  was  appointed 
legally  and  performed  his  duty  faithfully.  His  compensation 
should  come  from  the  party  whose  wrongful  acts  made  his 
appointment  necessary  in  order  to  preserve  the  property  during 
the  litigation."  Plaintiff  recognizes  the  rule  above  mentioned, 
but  insists  that  in  its  application  to  this  case,  the  costs  should 
be  taxed  against  defendants.  However,  by  reason  of  the  view 
we  take  of  the  equities  involved  in  this  case,  it  is  our  opinion 
that  the  trial  court  exercised  the  proper  discretion  in  taxing 
the  costs  of  the  receivership  against  plaintiff. 

Several  other  alleged  errors  are  assigned  but  in  view  of  the 
disposition  of  the  issues  already  discussed,  it  becomes  unneces- 
sary to  consider  any  other  assignments. 

The  judgment  and  order  overruling  motion  for  new  trial  are 
affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantlt  and  Associate  Justices 
CooPEB  and  GaliEN  concur. 

00  Mo&t.— 10 
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Mb.  Justice  HoLLOWibY:  I  dissent.  It  is  conceded  in  the 
majority  opinion  that  the  sale  of  the  pledged  stock  was  in  all 
respects  regular  and  according  to  the  terms  of  the  pledge  agree- 
ment and  in  conformity  with  the  provisions  of  our  statute 
(Rev.  Codes,  sees.  5774-5799).  The  pledgors  did  not  redeem 
the  pledged  property  before  sale,  for  it  is  conceded  that  they 
did  not  pay  or  tender  payment  of  the  amount  of  the  debt. 
These  propositions  are  elementary:  (a)  A  valid  sale  of  pledged 
property  passes  title  to  the  purchaser,  and  (b)  cuts  off  the 
right  of  redemption.  The  plaintiff  then  became  the  owner  of 
the  shares  theretofore  pledged  to  it,  and  as  such  is  entitled 
to  all  the  rights  and  privileges  pertaining  to  such  ownership. 

Rehearing  denied  June  20,  1921. 


CURRET,   RnsPONDBNT,   v.   BUTTB   ELECTRIC   RT.   CO., 

Appellant. 

(No.  4,3S1.) 
(Babmitted  April  21,  1921.    Decided  May  23,  1921.) 

[199  Pac.  243.] 

Verdicis — Setting  Aside — Jurisdiction — Correcting  Mintttes. 

Trial — ^Actions — Motions — Nature,  How  Determined. 

1.  As  the  nature  of  an  action  must  be  determined  by  the  pleadings, 
regardless  of  the  designation  given  it  by  the  parties,  so  an  order 
granting  a  motion  must  be  judged  by  its  effect  rather  than  by  ita 
wording. 

Verdict — Order  Setting  Aside  Under  Guise  of  Correcting  Minutes,  Void. 

2.  Held,  that  a  verdict  arrived  at,  received  and  filed  in  regular 
manner,  eight  of  the  jurors,  upon  their  poll,  answering  in  the  affirm- 
ative, could  not  be  set  aside  on  motion,  supported  by  the  affidavit 
of  one  of  them  to  the  effect  that  he  had  answered  in  the  negative, 
asking  specifically  that  it  be  set  aside,  under  the  pretension  that  its 
purpose  was  merely  to  correct  the  minutes  of  the  court. 

Appeal  from  District  Court,  Silver  Bow  County;  Edwin  Jf. 
Lamb,  Judge. 
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Action  by  Anme  Carrey  against  the  Butte  Electrie  Bailway 
Company.  Verdict  for  defendant,  and  from  an  order  setting 
aside  the  verdict  and  striking  from  the  files  the  judgment, 
defendant  appeals.  Order  reversed  and  cause  remanded,  with 
directions  to  reinstate  the  judgment. 

Mr.  John  L.  Templeman,  Mr.  Peter  Breen  and  Mr.  Fred.  J. 
Furman,  for  Appellant,  submitted  a  brief ;  Mr.  Sydney  Banner, 
of  Counsel,  argued  the  cause  orally. 

An  affidavit  by  a  juror  seeking  to  impeach  a  verdict  cannot 
be  considered.  (State  v.  Beesskove,  34  Mont.  41,  85  Pac.  376; 
State  V.  Lewis,  52  Mont.  504,  159  Pac.  415 ;  Spencer  v.  Spencer, 
31  Mont.  639,  79  Pac.  320;  Sutton  v.  Lotm^,  39  Mont.  471,  104 
Pac.  545;  People  v.  Baker,  1  CaL  404;  29  Am.  &  Eng.  Bncy. 
of  Law,  1008,  1009.) 

The  judgment  cannot  be  attacked  by  motion,  but,  if  at  all, 
must  be  done  on  direct  proceedings  to  annul  the  judgment. 
The  motion  is  wholly  insufficient  to  support  the  order  of  the 
court  or  to  set  aside  the  judgment.  The  purpose  of  the  motion 
is  not  supported  by  law  or  statute.  We  readily  concede  that 
the  court  has  authority,  in  term  or  out  of  term,  to  make  its 
minutes  conform  to  the  facts,  but  this  judgment  is  regular 
upon  its  face,  and  the  proceedings  in  connection  with  the 
rendition  of  the  judgment  were  in  conformity  with  the  law, 
and  regular,  and  such  a  judgment  cannot  be  set  aside  on 
motion.  This  matter  has  been  before  the  court  on  other  occa- 
sions. {State  ex  rel.  Happel  v.  District  Court,  38  Mont.  166, 
129  Am.  St.  Rep.  636,  35  L.  B.  A.  (n.  s.)  1098,  99  Pac.  291; 
Foster  v.  Hauswirth,  5  Mont.  566,  6  Pac.  19.) 

Mr.  William  Meyer  and  Mr.  Harry  Meyer,  for  Respondent, 
submitted  a  brief;  Mr.  Harry  Meyer  argued  the  cause  orally. 

Appellant  contends  ^'that  it  is  contrary  to  law  and  public 

policy    to    consider    the    juror's    affidavits."  The    affidavits 

in  this  case  are  not  used,  as    a    reading    of  the    authorities 

hereafter  quoted  will  show,  to  impeach  the  verdict.     They 
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are  used  merely  to  correct  the  minutes  of  the  court  and 
an  irregularity  and  to  set  aside  a  verdict  illegal  under 
the  Constitution  and  the  laws  of  the  state  of  Montana. 
The  verdict  in  itself  is  but  a  mere  expression  or  evi- 
dence of  some  mental  conception,  and  hence  a  correction  of 
such  a  writing  is  not  an  impeachment  of  the  verdict  itself. 
The  question  of  the  use  of  aflSdavits  in  correcting  such  a  mis- 
take and  irregularity  as  occurred  in  this  action  by  the  affi- 
davits of  jurors  has  been  decided  a  great  many  times.  (See 
Peters  v.  Fogarty,  55  N.  J.  L.  386,  26  Atl.  855;  Wolf  gram  v. 
Toum  of  Schoepke,  123  Wis.  19,  3  Ann.  Cas.  398,  100  N.  W. 
1054;  Edminston  v.  Garrison,  18  Wis.  595,  603;  Woodward  v. 
Leavitt,  107  Mass.  498,  9  Am.  Rep.  49.) 

There  are  a  number  of  decisions  drawing  a  distinction  be- 
tween the  proceedings  involved  in  reaching  and  agreeing  upon 
the  verdict  and  the  mere  act  of  expressing  it,  either  orally  or 
in  writing.  The  following  cases  recognize  such  distinction,  and 
hold  that  the  reasons  excluding  jurors'  testimony  as  to  their 
conduct  in  the  former  stage  do  not  exclude  their  evidence 
as  to  what  really  was  the  verdict  agreed  on  in  order  to  prove 
that  it  has  not  been  correctly  expressed,  through  mistake 
or  otherwise.  {Murdoch  v.  Sunvner,  22  Pick.  (Mass.)  156; 
Randall  v.  Peerless  Motor  Car  Co.,  212  Mass.  352,  99  N.  E. 
221;  Capen  v.  Stougliton,  16  Gray  (Mass.),  465;  Karrick  v. 
Wetmore,  210  Mass.  578,  579,  97  N.  E.  92;  Dairymple  v. 
WHliams,  63  N.  Y.  361,  20  Am.  Rep.  544;  Hamburg-Bremen 
Fire  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  76  Fed.  479,  22  C.  C.  A. 
283.) 

Cases  very  much  in  point  and  considering  many  of  the  cases 
herein  cited  and  the  direct  point  in  question  being  decided  in 
favor  of  our  contention  are:  Wirt  v.  Beid,  138  App.  Dec. 
760,  123  N.  Y.  Supp.  706;  Pelzer  Mfg.  Co.  v.  Hamburg  Fire 
Ins.  Co.,  71  Fed.  826;  Saylor  v.  Taylor,  77  Fed.  479,  23 
C.  C.  A.  343.  Cases  approved  by  the  authorities  and  courts 
upon  this  question  are :  Hodgkins  v.  Mead,  5  N.  F.  Supp.  433 ; 
affirmed,  119  N.  Y.  166,  23  N.  E.  599;  Jackson  v.  Dickenson, 
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15  Johns.  (N.  T.)  309,  8  Am.  Dec.  236;  Dearborn  v.  Nevh 
haU,  63  N.  H.  301;  BwrUngame  v.  Central  B.  Co.,  23  FecL 
706,  23  Blatchf.  142. 

Under  the  above  authorities  and  citations,  the  order  in  this 
ease  was  properly  made  and  was  within  the  jurisdiction  of 
the  courty  and  the  eases  from  our  state  upon  the  question  as 
to  affidavits  of  jurymen  are  not  in  point  in  dealing  with  the 
matter  before  the  court. 

Appellant  contends  that  the  judgment  in  this  case  cannot 
be  attacked  by  motion,  but  if  at  all,  must  be  done  by  a 
direct  proceeding  to  annul  the  judgment.  This  proceeding 
was  for  the  purpose  of  correcting  an  irregularity  and  a  mis- 
take made  by  the  clerk  in  his  minute  entry  which  counsel  con- 
cede the  court  had  a  right  on  its  own  motion  to  correct.  In 
Buhler  V.  Loffus,  53  Mont.  546,  165  Pac.  601,  this  court  said: 
"Where  it  is  sought  to  set  aside  a  judgment  on  the  ground 
of  irregularity,  a  motion  in  the  case,  and  not  a  new  action, 
is  the  appropriate  remedy."  The  leading  case  upon  this  ques- 
tion is  that  of  Kaufman  v.  Shain,  111  Cal.  16,  52  Am.  St.  Rep. 
139,  43  Pac.  393.  A  motion  is  proper  in  a  case  of  this  kind 
under  section  6589,  Revised  Codes.  Under  similar  statutes, 
motions  of  this  kind  have  been  held  proper.  (Norton  v. 
Atchison,  T.  <fe  8,  F.  B.  Co.,  97  Cal.  388,  33  Am.  St.  Rep.  198, 
30  Pac.  584,  32  Pac.  452 ;  Stark  Bros.  v.  Olaser  et  ah,  19  Okl. 
502,  91  Pac.  1041 ;  Starh  Bros.  v.  Boyce,  44  Wash.  287,  87  Pac. 
340;  see,  also,  Comanche  Min.  Co.  v.  Bxmley,  1  Mont.  201; 
Power  &  Bros,  v.  Turner,  37  Mont.  521,  97  Pac.  950;  Union 
Compress  Co.  v.  Leffler,  122  Ga.  640,  50  S.  E.  483;  Leavell  v. 
Carter,  123  Ky.  459,  96  S.  W.  597 ;  Scott  v.  Mutual  P.  S.  F.  L. 
Assn.,  137  N.  C.  515,  50  S.  E.  221 ;  Fred  Heim  Brewing  Co.  v. 
Eamaton,  137  Iowa,  376,  114  N.  W.  1039;  White  v.  McFar- 
land,  148  Mo.  App.  338,  128  S.  W.  23.) 

MR.  COMMISSIONER  SPENCER  prepared  .  the  opinion 
for  the  court. 

This  is  an  action  for  damages  for  personal  injuries.  The 
record  shows  that  on  November  12,  1918,  the  jury  returnea 
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into  court  with  their  verdict  in  favor  of  the  defendant,  which 
was  filed  and  read  by  the  clerk;  that,  after  being  so  filed 
and  read,  the  court  inquired  of  the  jury,  "Is  this  your  ver- 
dict!" and  received  an  affirmative  response;  that  upon  mo- 
tion of  plaintiff,  and  in  the  presence  of  plaintiff  and  his 
counsel,  the  jury  was  polled,  eight  answering  in  the  affirma- 
tive and  four  in  the  negative.  The  jury  was  thereupon  ex- 
cused. On  November  14,  judgment  in  favor  of  defendant  was 
duly  and  regularly  made  and  entered,  and  on  the  same  day 
notice  thereof  given;  that  upon  the  same  day  plaintiff  filed 
motion,  notice  of  motion,  and  affidavits  of  five  jurors  in  sup- 
port thereof,  to  set  aside  the  verdict,  which  motion  was  heard 
on  November  16,  1918.  On  November  16,  the  defendant  filed 
its  motion  and  affidavits  in  support  thereof,  to  strike  the  affi- 
davits of  plaintiff  from  the  records  and  files,  and,  on  No- 
vember 22,  the  court  made  its  order  as  follows  (omitting 
formal  parts):  ''That  the  journal  entry  containing  the  min- 
utes of  the  proceedings  had  in  the  above-entitled  action,  and 
the  minutes  regarding  the  number  of  jurors  who  agreed  to  the 
verdict  heretofore  filed  in  the  above-entitled  action  on  the 
twelfth  day  of  November,  1918,  be  and  the  same  is  hereby 
ordered  corrected  so  that  said  minutes  show  the  true  facts, 
viz.,  that,  upon  said  jury  being  polled,  seven  answered  that 
they  were  in  favor  of  said  verdict,  and  that  the  verdict  as 
filed  was  their  said  verdict,  and  that  five  then  and  there  in 
open  court  announced  that  the  said  verdict  as  filed  was  not 
their  verdict,  and  that  they  did  not  agree  to  said  verdict;  and 
it  further  appearing  to  the  court  that  said  verdict  heretofore 
filed  in  the  above-entitled  action  on  the  twelfth  day  of  No- 
vember, 1918,  was  not  agreed  to  or  concurred  in  by  eight 
of  the  jury  trying  said  cause,  and  that  said  verdict  should 
not  have  been  received  and  filed.  It  is  hereby  ordered,  and 
this  does  order,  that  said  verdict  be  set  aside  and  stricken  from 
the  files  in  the  above-entitled  action;  and,  it  further  appear- 
ing to  the  court  that  no  legal  verdict  was  rendered  in  the 
above-entitled  action,  and  that  no  verdict  such  as  is  contem- 
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plated  by  law  and  by  the  statutes  of  this  state  was  filed  in 
the  above-entitled  action,  and  it  further  appearing  that  the 
judgment  heretofore  signed,  filed  and  rendered  in  the  above- 
entitled  action  is  void,  because  not  based  upon  any  proper  ver- 
dict; it  is  hereby  ordered,  and  this  does  order,  that  the  judg- 
ment heretofore  signed  and  filed  on  the  fourteenth  day  of 
November,  1918,  be  and  the  same  is  hereby  annulled,  set  aside 
and  ordered  stricken  from  the  files  of  the  above-entitled  action ; 
and  it  further  appearing  to  the  court  that  the  above-entitled 
action  is  at  issue,  and  ready  for  trial,  it  is  hereby  ordered 
that  said  action  be,  and  the  same  is,  hereby  ordered  placed  upon 
the  trial  calendar  of  the  above-entitled  court." 

It  is  further  disclosed  by  the  record  that,  during  the  argu- 
ment of  counsel  for  the  plaintiff  in  support  of  plaintiff's  mo- 
tion to  set  aside  the  verdict,  Hon.  E.  M.  Lamb,  presiding 
judge,  stated  that  he  knew  that  one  of  the  five,  namely,  Juror 
T.  P.  Hickey,  when  his  name  was  called,  had  voted  "Yes,"  but 
that  thereafter  he  had  followed  up  the  said  response  by  some 
muttered  words  which  the  court  did  not  get.  No  controversy 
arises  over  the  vote  of  Jurymen  Murphy,  Sullivan,  Carron 
and  Burke  upon  the  poll  of  the  jury,  and  only  the  vote  of 
Juryman  T.  F.  Hickey  is  in  issue  upon  this  appeal.  De- 
fendant appeals  from  the  order  setting  aside  and  striking 
the  verdict  from  the  files  and  annulling  and  striking  from  the 
files  the  judgment. 

Stripped  of  all  incidental  persiflage,  the  situation  confronting 
[1,2]  us  is  that  respondent  sought  to  set  aside  a  verdict 
of  the  jury  which  in  all  particulars  had  been  arrived  at,  re- 
ceived, and  filed  in  regular  and  legal  manner  and  form.  Bas- 
ing his  motion  upon  the  affidavits  of  jurymen  who  tried  the 
case,  the  verdict  was  set  aside  and  ordered  stricken  from  the 
files  and  the  judgment  annulled  and  stricken  from  the  files, 
by  order  of  the  court,  under  the  guise  of  "correcting  its 
minutes.*'  Notwithstanding  respondent  ** moves  the  court  to 
set  aside  the  verdict,"  he  now  contends  that  was  not  the  pur- 
pose of  his  motion,  but  the  true  object  to  be  attained  was 
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flimply  the  correction  of  the  court  minutes.  We  cannot  ac- 
cept respondent's  view  of  the  situation.  The  actual  result  of 
the  procedure  herein  was  the  accomplishment  indirectly  of 
that  which  could  not  be  accomplished  directly.  The  nature 
of  a  lawsuit  must  be  determined  by  the  pleadings  them- 
selves, regardless  of  the  designation  given  to  the  action  by  the 
parties  thereto.  {8t,  John  v.  Tainter,  56  Mont.  204,  182 
Pac.  129.)  A  motion  to  set  aside  a  verdict  is,  none  the  less, 
such  when  the  only  object  sought  and  attained  is  the  setting 
aside  of  the  verdict,  though  masquerading  in  the  garb  of  an 
order  to  correct  the  minutes.  But,  viewed  from  the  respond- 
ent's standpoint,  did  the  order  of  the  court  correct  its  minutes 
so  that  the  true  facts  were  spoken  t  Or  did  it  change  the 
minutes  in  substance,  and  by  what  power  Y  The  conceded  facts 
are  that  the  verdict  was  arrived  at,  received,  and  recorded  by 
the  clerk  in  legal  manner  and  form,  the  jury  polled,  eight 
answering  in  the  affirmative,  and  four  in  the  negative,  and  the 
jury  discharged.  These  facts  appear  in  the  minutes  of  the 
clerk;  they  were  the  actual  facts  as  then  understood  by  the 
court;  and  were  entered  and  were  intended  to  be  entered 
as  such.  The  court  heard  Juror  Hickey  answer  in  the  affirma- 
tive. Confronted  with  this  record,  we  think  the  following  will 
establish  the  fact  that  the  court  did  not  correct,  but  changed 
its  minutes  in  substance,  and  without  power  so  to  do. 

Ruling  Case  Law  lays  down  the  general  rule  that:  "In 
the  exercise  of  this  power  of  amendment,  the  court  is  not, 
however,  authorized  to  do  more  than  to  make  its  records  corre- 
spond to  the  actual  facts,  and  cannot,  under  the  form  of  an 
amendment  of  its  records,  correct  a  judicial  error,  or  make  of 
record  an  order  or  judgment  that  was  never  in  fact  given." 
(7  B.  C.  L.,  sec.  47,  p.  1020.) 

Corpus  Juris  enunciates  substantially  the  same  doctrine  thus : 
•*In  case  of  an  omission  or  error  in  the  record  the  power 
exists  in  the  court  to  amend  such  record  so  that  it  shall  con- 
form to  the  actual  facts  and  truth  of  the  case;  but  a  court 
cannot  amend   its  record   to  correct  a  judicial   error,   or   to 
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remedy  the  effect  of  judicial  nonaetion."    (15  C  J.  975,  sec. 
395.) 

The  supreme  court  of  Massachusetts  condemned  similar  ac- 
tion of  the  lower  court  upon  a  record  almost  identical  with 
the  one  before  us  as  follows:  ''The  power  of  a  court  to  cor- 
rect clerical  errors  in  its  records  arising  from  misprision  of 
the  clerk,  improvidence  of  jurors,  failure  of  commissioners  to 
express  their  decision,  or  otherwise,  is  ample.  [Citations.] 
But  no  clerical  error  appears  here.  There  is  no  doubt  that 
the  docket  memorandum  of  dismissal,  minuted  as  the  case 
was  called,  was  made  intentionally,  although  it  might  not  have 
been  made  if  the  whole  record  respecting  the  case  had  been 
in  the  mind  of  the  court.  But  that  which  was  done  was 
intended  to  be  done,  and  the  entry  of  judgment  of  dismissal 
in  July,  1899,  was  the  exact  entry  intended  to  be  made.  There 
was  no  clerical  error.  There  was  no  failure  to  make  the 
written  record  correspond  with  the  decision  actually  made. 

*'The  facts  as  they  now  appear  did  not  authorize  the  ac- 
tion of  the  court  in  June,  1899,  in  dismissing  the  case,  nor  in 
entering  judgment  in  the  following  July.  But  such  action 
was  within  the  jurisdiction  of  the  court.  That  it  was  done 
is  attested  by  the  records.  The  record  of  the  clerk  imports 
verity  in  this  regard.  That  there  were  facts  in  existence 
which  made  it  error  as  matter  of  law  to  enter  the  particular 
judgment  is  nothing  more  than  happens  in  many  instances 
where  judgments  of  lower  courts  are  reversed.  There  were 
ample  remedies  at  hand,  if  seasonably  taken,  to  protect  the 
plaintiff.  Perhaps  he  might  have  appealed;  he  certainly 
might  have  petitioned  for  relief  through  one  of  the  channels 
afforded  by  the  statutes."  {Karrick  v.  Weimore  (1912),  210 
Mass.  578,  97  N.  E.  92.) 

The  supreme  court  of  Oregon  approves  the  general  rule  in 
the  following  language:  *'A  journal  entry  Is  the  prescribed 
memorial  of  what  the  court  actually  did.  It  must  speak  the 
real  truth.  If  the  court  did  not  in  fact  make  an  order  on 
the  earlier  date,  one  cannot  be  supplied  by  any  subsequent 
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journal  entry.  Moreover,  the  authority  to  make  an  order 
nv/nc  pro  tiunc  cannot  l)e  used  to  amend  or  change  the  order 
actually  made."  {White  v.  East  Side  Mill  Co.,  84  Or.  224, 
161  Pac.  969.) 

In  California,  by  an  elaborate  digest  of  authorities,  the 
rule  has  been  adopted  thus:  ''Every  court  of  record  has  the 
inherent  right  and  power  to  cause  its  acts  and  proceedings 
to  be  correctly  set  forth  in  its  records.  The  clerk  is  but  an 
instrument  and  assistant  of  the  court,  whose  duty  it  is  to 
make  a  correct  memorial  of  its  orders  and  directions;  and, 
whenever  it  is  properly  brought  to  the  knowledge  of  the  court 
that  the  record  made  by  the  clerk  does,  not  correctly  show 
the  order  or  diriection  which  was  in  fact  made  by  the  court 
at  the  time  it  was  given,  the  authority  of  the  court  to  cause 
its  records  to  be  corrected  in  accordance  with  the  facts  is  un- 
doubted. (Jn  re  Wight,  134  U.  S.  136,  33  L.  Ed.  865,  10 
Sup.  Ct.  Rep.  487  [see,  also,  Rose's  U.  S.  Notes] ;  Balch  v. 
Sh4iw,  7  Cush.  282;  Fa/y  v.  Wenzett,  8  Cush.  315;  Frink  v. 
Frink,  43  N.  H.  508;  Crim  v.  Kessing,  89  Cal.  486,  23  Am. 
St.  Rep.  491,  26  Pac.  1074.)  In  the  exercise  of  this  power 
the  court  is  not,  however,  authorized  to  do  more  tlian  to  make 
its  records  correspond  to  the  actual  facts,  and  cannot,  under 
the  form  of  an  amendment  of  its  records,  correct  a  judicial 
error,  or  make  of  record  an  order  or  judgment  that  was  never 
in  fact  given."  {Kaufman  v.  Shain,  111  Cal.  16,  52  Am.  St. 
Rep.  139,  43  Pac.  393 ;  People  v.  Ward,  141  Cal.  628,  75  Pac. 
306.) 

In  Louisiana,  the  court  says  regarding  correction  of  min- 
utes that,  not  being  errors  of  substance,  correction  could  be 
made.  {State  v.  Bovline,  107  La.  454,  31  South.  885.)  The 
question  whether  an  amendment  shall  be  allowed  is  usually 
one  of  fact  for  the  court,  yet  the  question  whether  it  can  be 
allowed  is  one  of  law.  {Tovm  of  Jaffrey  v.  Smith,  76  N.  H. 
168,  80  Atl.  504-509.) 

From  the  foregoing,  and  many  other  authorities,  which  we 
deem  it  needless  to  cite,  the  rule  is  almost  universal  that  the 
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court  has  the  inherent  right  to  correct  its  minutes  so  that  they 
"Inay  state  the  true  facts,  but  that  it  is  without  power  to  supply 
judicial  nonaction  or  to  change  its  minutes  in  substantive 
matter,  or  in  any  matter,  except  as  to  an  existing  fact,  nor  can 
a  judicial  error  be  obviated  by  a  correction  in  its  minutes. 
The  instant  case  is  squarely  within  the  rule  herein  enunciated 
from  which  we  conclude  that  the  order  of  the  court  changed 
the  substance  of  its  minutes,  and  was  not  a  correction  to  show 
the  true  state  of  facts,  because  the  facts  were  correctly  stated 
in  first  instance,  and  the  court  was  without  authority  to  make 
its  order,  and  that  its  action,  if  anything,  after  the  discharge 
of  the  jury  became  judicial  error,  which  could  only  be  cor- 
rected by  appropriate  method  on  appeal. 

The  eminent  counsel  for  appellant,  by  elaborate  and  exhaus- 
tive brief  and  oral  argument,  assign  error  of  the  court  (1)  in 
considering  the  affidavits  of  jurymen  in  impeachment  of  their 
own  verdict,  (2)  in  setting  aside  the  verdict,  and  (3)  annul* 
ling  the  judgment.  We  think  the  assignments  of  error  are 
meritorious.  The  method  of  attacking  the  verdict  adopted  by 
respondent  has  been  so  repeatedly  condemned  by  this  court 
as  to  require  no  further  consideration.  (State  v.  Beesskove, 
34  Mont.  41,  85  Pac.  376;  Harrington  v.  Butte,  Anaconda  & 
Pac.  By.  Co,,  36  Mont.  478,  93  Pac.  640;  Lisk  v.  Martin,  55 
Mont.  582,  179  Pac.  826.)  The  circuitous  method  of  correcting 
the  court  minutes  is  of  no  avail  to  accomplish  the  well-defined 
purpose  of  the  respondent. 

For  the  reasons  herein  stated,  we  recommend  that  the  order 
of  the  court  correcting  its  minutes,  setting  aside  the  verdict, 
and  annulling  the  judgment,  be  reversed,  and  that  this  cause 
be  remanded  to  the  district  court,  with  directions  to  vacate 
and  set  aside  said  order,  and  reinstate  the  judgment  in  favor 
of  defendant. 

Pbb  Cumam  :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  order  of  the  court  correcting  its  minutes, 
setting  aside  the  verdict,  and  annulling  the  judgment,  be  re- 
versed and  the  cause  remanded  to  the  district  court,  with  direc- 
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tions  to  vacate  and  set  aside  said  order,  and  mnstate  the 
judgment  in  favor  of  defendant. 


Beverstd  and  remanded. 


Behearing  denied  July  2,  192L 


BUCKHOUSE,  Appellant,  v.   PARSONS,  Ebspondbnt. 

(No.  4,380.) 
(Submitted  April  21,  1921.    Decided  Ublj  23,  1921.) 

[198  Pac.  443.] 

Aiiomey  and  Client  —  Husband  and  Wife  —  New  Trial  — 
Appeal  and  Error. 

New  Trial — Motion  lies,  When. 

1.  A  motion  for  a  new  trial  lies  where  an  issue  of  fact  was  wrong- 
fully or  erroneously  determined  by  the  jury  or  by  direction  of  the 
court. 

6ame — Directed  Verdict — Motion  by  Both  Parties. 

2.  Where  both  parties  moved  for  a  directed  yerdict,  thus  in  effect 
submitting  the  cause  upon  an  agreed  statement  of  facts,  the  court 
may  nevertheless  grant  the  defeated  party  a  new  trial  if  it  deems 
the  verdict  as  directed  by  it  erroneous. 

Same — ^When  Proper. 

3.  A  motion  for  new  trial  because  of  insufficiency  of  evidence  to 
justify  the  verdict  moves  the  discretionary  powers  of  the  court,  while 
one  based  on  alleged  error  of  law,  occurring  at  the  trial  and  excepted 
to  by  the  defendant,  presents  a  question  of  strict  legal  right,  but  in 
either  case  the  granting  of  the  motion,  if  sustained  by  the  record, 
is  proper. 

Husband  and  Wife — Authority  of  Wife  to  Employ  Counsel  for  Husband. 

4.  Under  section  6480,  Bevised  Codes,  providing  that  if  a  husband 
and  wife  be  sued  together  the  wife  may  defend  for  her  own  right, 
and  if  the  husband  neglects  to  defend,  she  may  defend  for  his  right 
also,  a  wife,  pending  suit  for  divorce  brought  by  her,  had  authority 
to  employ  counsel  on  behalf  of  her  husband,  in  a  suit  for  partition 
against  both  of  them  in  which  he  had  failed  to  appear. 

Same — ^Attorney  and  Client. 

5.  An  attorney  who  had  been  employed  by  the  wife  of  a  husband 
who  had  deserted  her,  to  represent  him  in  a  partition  suit  against  both, 
oould  lawfully  pay  to  the  wife  the  amount  awarded  to  the  husban>I, 
and  was  not  liable  to  the  latter  therefor. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Dun- 
eon,  Judge. 
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AonoN  by  Donald  Buckhouse  against  Harry  H.  Parsons. 
From  an  order  granting  defendant's  motion  for  new  trial 
after  verdict  directed  for  plaintiff,  he  appeals.    Affirmed. 

Messrs.  Madeen  dk  Russell,  for  Appellant,  submitted  a  brief; 
Mr.  Chas,  A.  Russett  argued  the  cause  orally. 

Where  both  parties,  plaintiff  and  defendant,  submit  the  cause 
to  court  at  the  close  of  all  the  evidence  as  undisputed,  as 
was  done  in  this  case,  it  is  in  legal  effect  submitting  case  on 
an  agreed  statement  of  fact  as  has  been  held  by  this  court, 
and  upon  that  state  of  the  record  a  motion  for  new  trial  will 
not  lie,  and  it  was  error  to  sustain  the  motion  in  this  case. 

The  supreme  court  of  Oklahoma,  in  Durant  v.  Nesbii,  59 
Okl.  11,  157  Pac.  353,  held  that:  ** Where  a  case  is  tried 
upon  an  agreed  statement  which  eliminates  all  questions  of 
fact,  a  motion  for  a  new  trial  is  unauthorized  by  statute.'* 
(Sevier  v.  Hopkins,  101  Wash.  404,  172  Pac.  550;  Duncan  v. 
Great  Northern  Ry.  Co.,  17  N.  D.  610,  118  N.  W.  826;  De 
Burg  V.  Armenta,  22  N.  M.  443,  164  Pac.  838;  Conkling  v. 
KnigJits  and  Ladies  of  Security,  183  Iowa,  665,  166  N.  W.  384 ; 
Gray  v.  Central  Minnesota  Immigration  Co.,  127  Iowa,  560, 
103  N.  W.  792.) 

This  court  has  in  effect  affirmed  this  rule  in  the  follow- 
ing language:  **In  a  trial  to  the  court  where  there  is  no 
substantial  conflict  in  the  evidence,  it  remains  only  for 
the  court  to  determine  the  question  of  law  arising  upon  all  the 
evidence,  viewed  as  an  agreed  statement  of  facts."  {MU- 
waukee  La/nd  Co,  v.  Ruesink  et  ah,  50  Mont.  489,  148  Pac. 
396;  Old  Kentucky  Distilling  Co.  v.  Stromherg-Mullins  Co., 
54  Mont.  285,  169  Pac.  734.) 

It  was  contended  upon  the  argument  in  the  court  below  that 
the  wife,  by  reason  of  the  marital  relation,  possessed  the  im- 
plied power,  not  only  to  employ  respondent  as  attorney,  but 
also  to  authorize  him  to  pay  her  the  money  in  question,  and 
that  such  payment  relieved  respondent  of  all  liability  for  his 
acts.    It  is  to  be  noted  in  the  first  place  that  at  the  time  of 
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the  employment,  and  subsequently,  the  respondent  occupied  the 
position  of  an  attorney  for  the  wife  in  prosecuting  an  ad- 
verse  claim  against  the  appellant,  and  that  the  said  Fleety 
Smith  to  all  intents  and  purposes  had  severed  the  marital  re- 
lations by  suing  for  divorce,  etc.,  that  by  reason  thereof,  the 
relation  of  confidence  and  agency  between  husband  and  wife 
no  longer  existed,  and  that  her  sole  and  only  power  and  au- 
thority was  by  virtue  of  the  written  instrument. 

In  the  leading  case  of  Benjamin  v.  Benjamin,  15  Conn.  347, 
39  Am.  Dec.  384,  the  court  in  the  headnote  says:  '' Implied 
authority  of  wife  left  in  charge  of  husband's  farm  to  manage 
and  superintend  the  same  during  his  absence  from  the  state 
does  not  enable  her  to  bind  him  by  agreement  to  permit  a 
creditor  having  an  attachment  against  the  husband  to  cut, 
remove  and  sell  on  execution,  grain  growing  on  the  land  and, 
notwithstanding  such  agreement,  the  husband  may  maintain 
trespass  against  the  creditor."  This  case  contains  a  very  full 
and  thorough  discussion  of  the  rights  and  powers  of  a  wife 
in  relation  to  husband's  property,  and  shows  clearly  that 
the  action  of  respondent  in  this  case  was  unwarranted,  and 
is  the  leading  case  cited  by  all  the  courts  upon  that  question. 
For  additional  authorities  see:  Wells  v.  Seely,  47  Hun,  109; 
Terry  v.  St.  Stephens  P.  E.  Church,  79  App.  Div.  527,  81 
N.  Y.  Supp.  119;  Butts  V.  Newton,  29  Wis.  632;  Steffens  v. 
Nelson,  94  Minn.  365,  102  N.  W.  871 ;  21  Cyc.  1234. 

Mr,  Chas,  H.  HaU  and  Mr.  A.  N.  Whitlock,  for  Respondent, 
submitted  a  brief;  Mr,  Whitlock  argued  the  cause  orally. 

It  is  contended  by  the  appellant  that  where  both  parties 
make  a  motion  for  directed  verdict,  it  is,  in  effect,  an  agree- 
ment that  the  evidence  is  free  from  conflict  and  that  the  case 
must  be  determined  by  the  trial  court.  While  there  is  Bome 
authority  for  this  proposition,  the  decided  weight  of  au- 
thority is  opposed  to  it.  We  cite  the  following  cases,  all 
of  which  clearly  hold  that  in  the  respective  jurisdictions  in 
which  they  were  decided  no  such  rule   prevails:     Smith  v. 
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Hutchinson  Box  Board  &  P.  Co.,  101  Kan.  274,  166  Pac, 
484;  Brechin  v.  McOannon,  137  Tenn.  207,  192  S.  W.  922; 
German  Savings  Bk.  v.  Bates  Co.,  Ill  Iowa,  432,  82  N.  W. 
1005 ;  Elder  v.  Woodruff  Hardware  Co.,  16  Ga.  App.  255,  85  S.  E. 
268 ;  Haifes  v.  Kluge,  86  N.  J.  L.  657,  92  Atl.  358 ;  Hogan  v. 
Milburn,  44  Okl.  641,  146  Pac.  5;  Midland  Valley  B.  Co.  v. 
Lynn,  38  Okl.  695,  135  Pac.  370 ;  Hite  v.  Keene,  149  Wis.  207, 
Ann.  Cas.  1913D,  251,  135  N.  W.  354 ;  Strauff  v.  Bingenkeimcr, 
94  Minn.  309,  102. N.  W.  694;  Thompson  v.  Brennan,  104  Wis. 
564,  80  N.  W.  947;  Fitzsimons  v.  Richardson,  86  Vt.  229,  84 
Atl.  811 ;  King  v.  Cox,  126  Tenn.  553,  151  S.  W.  58. 

In  the  absence  of  any  statutory  authority,  we  submit  that 
the  wife,  having  been  deserted  by  her  husband  with  a  number 
of  minor  children,  and  with  nothing  to  support  them,  and  left 
at  the  plaintiff's  home,  with  no  one  else  in  charge  of  his 
property,  and  such  are  the  facts  if  her  testimony  is  to  be 
believed,  she  had  authority  by  virtue  of  those  circumstances, 
coupled  with  her  relationship,  to  take  the  necessary  steps  to 
protect  and  manage  the  property  of  herself  and  husband.  The 
authority  of  the  wife  to  manage  or  dispose  of  the  husband's 
property,  under  similar  circumstances,  has  been  considered  in 
a  number  of  cases.  21  Cyc.  says,  on  page  1235,  that  the  law 
will  imply  that  a  wife  is  acting  as  her  husband's  agent  when 
she  is  left  in  charge  of  his  property  during  his  absence,  or 
when  he  absconds  intending  not  to  return.  The  following  cases 
support  the  same  proposition:  People  v.  Horion,  4  Mich.  67; 
Butts  V.  Newton,  29  Wis.  632 ;  Martin  v.  Oakes,  42  Misc.  Rep. 
201,  85  N.  T.  Supp.  387;  Felker  v.  Emmerson,  16  Vt.  653, 
42  Am.  Dec.  532;  Casteel  v.  Casteel,  8  Blackf.  (Ind.)  240,  44 
Am.  Dec.  763.  The  same  principle  is  recognized  by  dictum 
in  the  case  of  Walker  v.  Simpson,  7  Watts  &  S.  (Pa.)  83,  42 
Am.  Dec.  217.  (See  also  a  discussion  of  the  matter,  R.  C.  L., 
** Husband  and  Wife,"  par.  212,  and  following.)  Mr.  Mechem, 
in  volume  1  of  his  recent  treatise  on  Agency,  in  paragraph  167, 
recognizes  this  principle,  citing  a  number  of  cases  in  support 
thereof,  and  particularly  Buford  v.  Speed,  74  Ky.  (11  Bush) 
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838,  holding  the  husband  liable  for  legal  services  contracted 
for  by  her  to  protect  his  property  during  his  absence.  {Hughes 
V.  Mvlvey,  1  Sandf.  (N.  Y.)  92.) 

MB.  COMMISSIONEE  JACKSON  prepared  the  opinion  for 
the  court. 

In  this  case  the  defendant,  an  attorney  at  law,  is  sued  by  the 
plaintiff  to  recover  judgment  for  the  sum  of  $1,808.89,  with 
interest  from  February  15,  1917.  The  plaintiff  alleges  that  on 
February  23,  1916,  an  action  was  commenced  in  the  district 
jourt  of  the  fourth  district  of  Montana,  wherein  John  Buck- 
house  et  al.  were  plaintiffs  and  Donald  Buckhouse  ei  al,  were 
defendants,  for  the  purpose  of  partitioning  the  estate  of  Henry 
Buckhouse,  deceased,  and  dividing  the  proceeds  thereof  among 
the  heirs,  one  of  whom  was  the  plaintiff  in  this  action.  No 
summons  or  complaint  was  served  on  the  plaintiff,  and  he  was 
out  of  the  state  between  November  26,  1915,  and  May  29, 
1917;  that  the  defendant,  without  authority,  appeared  in  the 
partition  suit  for  the  plaintiff,  and  after  the  right  of  plain- 
tiff in  this  action  was  determined,  and  he  was  decreed  the  sum 
of  $1,808.89,  the  defendant,  without  plaintiff's  authority,  re- 
ceived the  said  money  and  turned  it  over  to  one  Fleety  Buck- 
house,  about  February  15,  1917,  and  that  she  was  not 
entitled  to  any  part  of  the  same;  that  plaintiff  had  no  knowl- 
edge of  this  proceeding  until  about  March  17,  1917,  and 
shortly  thereafter  demanded  of  defendant  the  payment  of  the 
money,  which  was  refused.  By  answer,  the  defendant  admits 
he  appeared  for  plaintiff,  but  alleges  that  his  appearance  and 
all  of  his  acts  in  connection  therewith  were  lawful  and  with 
plaintiff's  authority  and  consent;  admits  plaintiff's  interest 
was  determined  in  the  partition  suit,  and  alleges  that  the  por- 
tion of  the  estate  allotted  to  the  plaintiff  and  his  wife,  Fleety 
Buckhouse,  was  the  sum  of  $2,177.77;  that  a  portion  was  paid 
out  of  this  sum  to  the  Missoula  Mercantile  Company,  leaving 
a  net  sum  of  $1,808.89,  which  defendant  admits  he  received 
as  attorney  for  plaintiff  and  his  wife,   and   turned   over   to 
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her,  less  $221.49,  his  fees  for  services  in  the  partition  suit,  and 
in  a  divorce  action  wherein  Fleety  Buckhouse  was  plaintiff 
and  the  plaintiff  herein  was  defendant,  and  which  was  pend- 
ing at  that  time;  admits  the  demand  by  plaintiff  for  the 
money  and  his  own  refusal.  Defendant  then  alleges:  That  on 
February  25,  1916,  Fleety  Buckhouse  had  him  file  proceed- 
ings against  plaintiff  for  divorce  and  custody  of  their  four 
children.  That  service  was  had  by  publication  in  March,  1916, 
and  a  divorce  granted  February  17,  1917,  awarding  Fleety 
Buckhouse  the  custody  of  the  children.  That  after  the  action 
for  divorce  had  been  filed,  service  of  summons  in  the  parti- 
tion suit  was  had  on  Fleety  Buckhouse.  That  on  or  aboi^ 
March  18,  1916,  she  employed  defendant  to  represent  the 
interests  of  herself  and  her  husband  in  the  said  suit.  That 
she  represented  to  have,  and  in  fact  did  have,  authority  from 
her  husband  to  employ  counsel  on  his  behalf,  and  was  em- 
powered to  deal  in  such  manner  as  she  deemed  fit  and  proper 
with  all  of  his  property,  in  accordance  with  exhibits  **A''  and 
"B,"  as  follows:  '* Exhibit  *A.'  Missoula,  Mont.,  Nov.  26, 
1915.  I  hereby  give  Fleety  Buckhouse  authority  to  sign  my 
name  to  any  leases  or  to  do  as  she  sees  fit  with  any  real  estate 
which  I  possess.     [Signed]  Donald  Buckhouse." 

"Exhibit  'B.'  Missoula,  Mont.,  Nov.  26,  1915.  To  Whom  It 
may  Concern:  I  have  sold  and  delivered  to  Fleety  Buckhouse 
all  my  personal  property  except  one  threshing  machine  for 
the  sum  of  ($1.00)  one  dollar  value  received.  [Signed]  Donald 
Buckhouse."  That  under  the  authority  vested  in  her,  he 
turned  over  the  money,  and  that  no  proceedings  were  had  to 
determine  the  interests  of  plaintiff  and  Fleety  Buckhouse  in 
the  fund,  and  that  nothing  is  due  plaintiff  from  defendant. 
That  plaintiff  had,  at  the  time  the  divorce  action  was  in- 
stituted, deserted  Fleety  Buckhouse  and  their  children,  and 
failed  and  refused  to  contribute  to  their  support,  and  for 
more  than  two  years  before  she  received  the  money  turned 
over  to  her  by  defendant  she  had  no  means  whatever  for  pro- 
viding herself  with  the  necessaries  of  life,  and  that  the  sum 
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so  received  of  $1,587.40  was  reasonably  necessary  for  provid- 
ing the  necessaries  of  life  for  her  and  her  children,  and  that 
the  sum  of  $221.49  was  reasonable  for  defendant's  services  in 
the  partition  and  divorce  actions.  That  plaintiff  was  legally 
obliged  to  support  his  wife  and  children  and  that  he 
should  be  estopped  from  denying  the  authority  of  the 
defendant  to  pay  over  the  said  money.  Issue  was  joined 
by  the  reply.  The  trial  was  had  to  a  jury  and  at  the 
conclusion  of  all  the  testimony  plaintiff  and  defendant 
each  moved  the  court  for  a  directed  verdict.  The  mo- 
tion of  the  plaintiff  was  granted  and  a  verdict  returned 
for  him  in  the  sum  of  $1,808.89.  Motion  by  defendant  for  a 
new  trial  was  granted,  and  from  that  order  plaintiff  appeala 
The  sole  assignment  of  error  is  the  granting  by  the  court  of 
the  motion  for  a  new  trial. 

A  motion  for  a  new  trial  lies  in  cases  where  it  appears  from 
[1]  the  record  that  there  is  an  issue  of  fact  wrongfully  or 
erroneously  determined  after  trial  and  decision  by  a  jury, 
a  court,  or  by  referees.  (Sec.  6793,  Eev.  Codes.)  It  is  im- 
material, as  far  as  the  motion  is  concerned,  as  to  how  the 
verdict  was  reached,  whether  by  the  jury  or  direction  of  court. 
If  the  record  shows  it  comes  within  the  purview  of  section 
6794,  the  motion  is  proper,  and  the  trial  court  may  grant  a 
new  trial. 

Plaintiff  contends  quite  vigorously  that  a  motion  for  a  new 
[2]  trial  cannot  lie  when  both  parties  move  for  a  directed 
verdict,  and  that  defendant's  only  remedy  is  by  appeal  from 
the  judgment.  He  urges  that,  since  each  has  moved  for  the 
directed  verdict,  they  thereby  concede  in  effect  that  it  is  a 
submission  of  an  agreed  statement  of  facts  to  the  court.  That 
this  is  the  law,  as  far  as  the  purpose  of  the  motion  is  con- 
cerned, there  is  no  doubt,  but  no  authority  can  hold  that 
the  mere  ex  parte  motion  of  either  or  both  is  binding  on  the 
record  or  the  court's  action.  Such  a  motion  merely  states 
to  the  court  that,  in  the  opinion  of  the  movant,  from  all  of 
the  testimony  in  the  case,  giving  to  the  adverse  party  the 


60  Mont.]  BucKHOusE  v.  Parsons.  163 

[6d  Mont.  156.] 
extreme  benefit  of  Ms  proof,  there  is  but  one  legal  conclu- 
sion to  be  drawn  therefrom.  And  while  the  court  may  grant 
the  motion  and  direct  the  verdict,  it  would  be  a  far-fetched 
course  of  reasoning  that  would  prevent  a  re-examination  of 
the  facts  upon  which  the  judgment  of  the  court  was  based^ 
when,  upon  a  motion  for  a  new  trial,  the  court  is  convinced 
it  had  made  an  error  in  drawing  its  conclusion,  to  which 
proper  exception  had  been  taken,  and  where  under  a  re- 
examination the  correct  determination  would  be  had.  If  the 
directed  verdict  had  been  erroneously  granted,  it  is  an  error 
in  law  during  the  trial,  and  one  of  our  statutory  grounds  for 
a  new  trial. 

The  motion  for  a  new  trial  was  made  on  the  ground  of  insuffi- 
[3]  ciency  of  the  evidence  to  justify  the  verdict,  which  moves 
the  discretionary  power  of  the  court,  and  also  error  in  law 
occurring  at  the  trial  and  excepted  to  by  the  defendant,  which, 
standing  alone,  presents  a  question  of  strict  legal  right.  In 
either  assignment,  if  borne  out  by  the  record,  the  granting  of 
the  motion  is  not  error.  {Mclniyre  v.  Northern  Fac.  Ry,  Co., 
66  Mont.  43,  180  Pac.  971;  Jones  v.  Shannon,  55  Mont.  225, 
175  Pac.  882;  State  v.  Schnepel,  23  Mont.  529,  59  Pac.  927; 
Hayne  on  New  Trial  and  Appeal,-  sec.  100.) 

In  the  long  line  of  authorities  cited  by  both  parties,  the 
ultimate  result  determined  was  whether  or  not  the  record  of 
the  case  justified  the  action  of  the  court  in  its  rulings. 
{Clement  v.  Bowe,  33  S.  D.  499,  146  N.  W.  700;  Fifty  Asso- 
ciates Co,  of  Oreat  Falls  v.  Qvigley,  56  Mont.  348,  185  Pac. 
155 ;  De  Burg  v.  Armevia,  22  N.  M.  443, 164  Pac.  838 ;  Beuttell 
V.  Magone,  157  U.  S.  154,  39  L.  Ed.  654,  15  Sup.  Ct.  Rep.  566; 
Empire  State  Cattle  Co.  v.  Atchison  Ry,  Co.,  210  U.  S.  2, 
15  Ann.  Cas.  70,  52  L.  Ed.  931,  28  Sup.  Ct.  Rep.  607.) 
Consequently,  we  are  brought  to  the  merits  of  the  instant 
case  to  determine  whether  or  not  the  granting  of  plaintiff's 
motion  for  a  new  trial  was  well  taken. 

This  action  was  brought  against  the  defendant  and  Fleety 
[4]     Smith,  formerly  Fleety  Buckhouse,  and  dismissed  before 
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trial  as  to  tlie  latter.  Plaintiff  proved  a  prima  facie  case  in  show- 
ing  that  the  defendant  appeared  in  the  partition  suit  without 
his  authority,  collected  the  money,  refused  to  pay  it  to  plain- 
tiff, and  plaintiff  did  not  authorize  him  to  turn  it  over  to 
anyone  else.  The  defendant's  chief,  and  in  our  opinion  only, 
defense  was  based  on  the  provisions  of  section  6480,  Revised 
Codes:  ''If  a  husband  and  wife  be  sued  together  the  wife 
may  defend  for  her  own  right,  and  if  the  husband  neglect  to 
defend,  she  may  defend  for  his  right  also."  He  proved  that 
Donald  Buckhouse  deserted  his  wife,  Fleety  Buckhouse,  and 
their  four  children  of  tender  years,  in  the  latter  part  of  No- 
vember, 1915,  with  the  evident  intention  of  abandoning  them; 
that  Fleety  Buckhouse  knew  nothing  of  his  whereabouts, 
although  she  had  tried  to  locate  him;  that  she  requested  the 
defendant  to  appear  in  the  partition  suit  on  her  behalf,  and 
likewise  to  defend  for  her  then  husband.  Since  the  defendant's 
evidence  so  appears,  we  are  compelled  to  the  conclusion  that 
the  plaintiff  was  certainly  guilty  of  negligence  with  respect 
to  any  property  right  he  may  have  had  at  that  time,  and 
Fleety  Buckhouse,  who  was  still  his  wife,  in  spite  of  the  fact 
that  she  had  brought  suit  against  him  for  divorce,  had  not 
only  the  right,  but  the  duty,  to  defend  for  him  and  for  her- 
self in  the  partition  suit,  both  being  parties  defendant.  The 
only  possible  construction  that  can  be  placed  on  section  6480, 
Revised  Codes,  is  that  the  wife  represents  her  husband  when 
he  neglects  to  defend,  and  that  she  is  clothed  with  authority, 
as  his  agent,  for  the  purpose  of  the  defense. 

''It  is  a  familiar  principle  of  the  law  of  agency  that  every 
authority  given  to  an  agent,  whether  general  or  special,  express 
or  implied,  impliedly  includes  in  it,  and  confers  on  such  agent 
all  the  powers  which  are  necessary,  or  proper,  or  usual,  to 
effectuate  the  purposes  for  which  such  authority  was  cre- 
ated. It  embraces  appropriate  means  to  accgmplish  the  de- 
sired end."  (Benjamin  v.  Benjamin,  15  Conn.  347,  39  Am. 
Dec.  384,  quoting  Justice  Storrs.)^ 
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Our  statute  would  indeed  be  emasculated  and  nugatory  if 
[6]  the  wife  had  not  the  power  to  employ  counsel  and  bind  the 
negligent  husband  by  the  contract  of  employment.  There 
seem  to  be  no  cases  directly  in  point,  construing  section  6480, 
but  the  trend  of  judicial  viewpoint  may  be  gathered  from 
Butts  V.  Newton,  29  Wis.  639,  and  Savage  v.  Davis,  18  Wis. 
608.  Having  this  power  conferred  on  her  by  the  law,  in  what 
position  is  the  defendant?  We  pass  over  the  ethics  of  his 
appearance  for  Fleety  Buckhouse  in  the  divorce  action,  and 
at  the  same  time  his  representing  both  her  and  plaintiff  in 
the  partition  suit,  because  under  our  construction  of  the  stat- 
ute, she  had  a  right  to  hire  defendant,  and,  as  far  as  the  par- 
tition suit  was  concerned,  the  interests  of  both  Donald  and 
Fleety  Buckhouse  were  not  antagonistic. 

The  defendant  was  the  lawful  employee  of  his  clients,  and 
in  turning  over  to  Fleety  Buckhouse  the  amount  decreed  to  be 
the  share  of  Donald  and  Fleety  Buckhouse  in  the  estate  of 
Henry  Buckhouse,  deceased,  he  acted  lawfully.  We  have  no 
concern  as  to  the  duty  of  Fleety  Buckhouse  with  respect  to  this 
fund. 

For  the  reasons  herein  set  forth,  we  recommend  that  the 
order  of  the  lower  court  in  granting  the  motion  for  a  new 
trial  be  aflSrmed. 

Feb  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion,  it  is  ordered  that  the  order  of  the  lower  court  granting 
the  motion  for  a  new  trial  be  affirmed. 

Affirmed. 
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New   Trial — On   Mmutes — Presumptions — Orourids — Notice   of 
Intention  Controlling — Heanng — Dela/y — Duty  of  Parties. 

New   Trial — On  Minutes  of  Court — Presumptions. 

1.  Where  the  notice  of  intention  to  move  for  a  new  trial  was  based 
upon  the  minutes  of  the  court  and  a  bill  of  exceptions  thereafter  to 
be  settled,  and  the  record  on  appeal  from  the  order  granting  a  new 
trial  was  silent  as  to  the  existence  of  a  bill  of  exceptions,  the  su- 
preme court  will  presume  that  the  order  was  made  upon  the  minutes, 
the  burden  of  showing  that  it  was  not  so  made  having  been  upon 
respondent. 

Same — Grounds — ^Notice  of  Intention  Controlling. 

2.  Since  the  party  moving  for  a  new  trial  may  be  heard  only  upon 
the  grounds  urged  in  his  notice  of  intention,  where  movant  in  his 
notice  to  the  adverse  party  stated  that  he  would  call  his  motion  for 
hearing  on  a  certain  day  and  that  the  motion  would  be  made  pur- 
suant to  the  notice  of  intention  "and  upon  the  records  and  files  in 
said  action,"  he  neither  added  to  nor  detracted  from  the  grounds 
of  the  motion  itself  by  the  words  quoted. 

Same — Diligence  in  Bringing  Motion  to  Hearing — ^Discretion. 

3.  The  question  whether  diligence  was  or  was  not  shown  in  present* 
ing  a  new  trial  motion  for  hearing  is  addressed  to  the  discretionary 
power  of  the  trial  court,  reviewable  only  in  case  of  abuse  of  its 
discretion. 

Same — Hearing — Diligence — Presumptions. 

4.  In  the  absence  of  an  affirmative  showing  that  the  trial  court 
abused  its  discretion  in  hearing  a  motion  for  new  trial  eleven  months 
after  notice  of  the  motion,  it  will  be  presumed  on  appeal  that  it 
was  heard  at  the  earliest  practicable  period  after  notice,  as  required 
by  section  6797,  Bevised  Codes,  where  the  motion  was  based  upon  the 
minutes  of  the  court. 

Same — Hearing — ^Diligence — Duty  of  Parties. 

5.  While  primarily  the  duty  of  calling  a  motion  for  new  trial  for 
hearing  at  the  earliest  practicable  period  after  notice  of  motion  de- 
volves upon  movant,  the  adverse  party  may  do  so  if  he  feels  aggrieved 
by  delay,  and  where  he  does  not,  he  is  not  in  position  to  complain. 

Appeal    from   District    Court,    Broadwater    County;    John 
A.  Matthews,  Judge, 
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Action  by  R.  C.  Price  against  the  Northern  Pacific  Bail- 
way  Company.  Judgment  for  defendant.  Prom  an  order 
granting  a  new  trial,  defendant  appeals.    AfSrmed. 

Messrs.  Ounn,  Bosch  dk  Hall,  for  Appellant,  sabmitted  a 
brief;  Mr.  Jf.  8.  Ounn  argued  the  cause  orally. 

Plaintiff's  notice,  served  on  defendant  almost  a  year  after 
the  verdict  was  rendered  and  the  notice  of  intention  to  move 
for  a  new  trial  was  made,  states  that  it  will  be  heard  upon 
the  records  and  files  in  said  action.  No  biU  of  exceptions 
had  been  settled  and  filed,  so  as  to  become  a  record  in  said 
action,  and  just  what  documents  could  be  considered  by 
the  court  under  the  term  "records  and  files  in  said  action" 
is  not  defined  by  any  statute  or  decision  in  this  state.  "Rec- 
ords and  files"  is  not  as  comprehensive  a  term  as  "minutes 
of  the  court,"  which  latter  term  includes  "pleadings,  rec- 
ords, minute  entries,  and  the  evidence  offered  at  the  trial." 
{Siate  ex  rel  Cohen  v.  District  Court,  38  Mont.  119,  99  Pac. 
139.) 

Section  6797  of  the  Bevised  Codes  makes  a  dear  distinction 
between  "records  and  files"  and  "proceedings  on  the  trial," 
which  latter  term  includes  the  stenographer's  untranscribed 
notes  of  the  testimony.  The  last  sentence  of  this  section  reads : 
"On  such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court,  and  when  the  motion  is 
made  on  the  minutes,  reference  may  be  also  had  to  any 
depositions  and  documentary  evidence  offered  at  the  trial, 
and  to  the  proceedings  on  the  trial." 

We  submit  that  a  notice,  stating  that  a  motion  for  a  new 
trial  will  be  called  up  on  a  certain  date,  and  will  be  heard 
on  the  records  and  files  in  the  action,  does  not  give  the  court 
authority  to  refer  to  or  consider  the  "proceedings  at  the  trial," 
which  had  never  been  filed  and  made  a  part  of  the  record  in 
such  action.  In  Moore  v.  Butte  Electric  By,  Co,,  47  Mont. 
214,  131  Pac.  635,  it  was  held  that  "minutes  of  the  cause" 
was  equivalent  to  "minutes  of  the  court,"  but  "records  and 
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files"  cannot  be  the  equivalent  of  the  technical  and  well- 
defined  term  "minutes  of  the  court."  Of  course,  if  the  mo- 
tion was  to  be  heard  only  on  the  records  and  files,  the  court 
had  no  authority  to  consider  the  sufiiciency  of  the  evidence 
and  erred  in  granting  the  new  trial  on  such  ground. 

If  it  is  held  that  plaintiff's  notice  of  October  10,  1918, 
was  sufiicient  in  form  to  authorize  the  court  to  consider  every- 
thing embraced  within  the  term  ** minutes  of  the  court,"  we 
insist  that  the  court  erred  in  not  sustaining  defendant's  ob- 
jection to  the  consideration  at  all  of  plaintiff's  motion  for  a 
new  trial  on  the  minutes  of  the  court,  for  the  reason  that 
said  motion  was  not  called  up  for  hearing  until  the  third,  or 
possibly  the  fourth,  term  of  court  after  the  trial  of  the  action 
and  the  notice  of  intention  to  move  for  a  new  trial  was  fiJed. 
Under  such  circumstances  was  plaintiff's  application  for  a 
new  trial  ''heard  at  the  earliest  practicable  period  after  notice 
of  the  motion,"  as  required  by  section  6797?  If  the  plain 
language  of  this  section  is  to  be  given  any  force  and  effect, 
then,  certainly,  a  motion  not  called  up  for  hearing  until  three 
or  four  terms  after  the  trial  is  a  violation  of  such  statute, 
and  the  motion  should  not  be  heard  by  the  court,  when  ob- 
jected to  by  the  opposing  party.  {State  ex  rel,  Cohen  v. 
District  Court,  supra;  Malcolmsen  v.  Haines,  90  Cal.  262,  27 
Pac.  206;  O'Connor  v.  Healey,  96  Misc.  Rep.  278,  161  N.  Y. 
Supp.  582.) 

It  is  true  that  section  6797  provides  that  motions  for  a 
new  trial  **may  be  brought  to  a  hearing  upon  motion  of  either 
party."  As  to  whether  this  provision  relates  to  motions  to 
be  heard  upon  the  minutes  of  the  court,  or  only  to  motions 
"in  other- cases  after  the  affidavits  or  bills  of  exceptions,  as  the 
case  may  be,  are  filed,"  has  never  been  determined,  so  far 
as  we  are  advised.  However,  we  submit  that  it  is  the  duty 
of  the  moving  party  to  call  up  his  motion  for  hearing,  es- 
pecially in  a  case  where  the  notice  of  intention  states  that 
the  motion  will  be  made  upon  the  minutes  of  the  court.  (Gal- 
br0Uh  V.  Lowe,  142  Cal.  295,  75  Pac.  831 ;  Dorcy  v.  Brodis,  153 
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Cal.  673,  96  Pac.  278;  Doon  v.  Tesh,  131  Cal.  406,  63  Pac.  764.) 
AfiSTiining,  however,  that  either  party  had  the  right  to  call  up 
for  hearing  the  motion  for  a  new  trial  on  the  minutes  of  the 
court,  we  submit  that  if  he  failed  to  do  so  until  the  third  or 
fourth  term  of  court  after  the  motion  was  made,  and  that  there- 
upon the  other  party  objected  to  the  hearing  of  the  motion  at 
that  time,  under  the  mandatory  provisions  of  section  6797  it 
was  the  duty  of  the  court  to  refuse  to  consider  the  motion. 
Especially  so,  in  the  absence  of  any  showing  that  it  was  not 
practicable  to  have  the  hearing  of  the  motion  at  an  earlier 
period. 

Messrs.  OdUn,  Mettler  d  Toomey,  for  Respondent,  submitted 
a  brief;  Mr.  Frank  W.  Mettler  argued  the  cause  orally. 

MR.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

This  is  an  action  for  damages  to  plaintiff's  land  and  certain 
personal  property,  caused,  as  charged  by  the  plaintiff,  by 
negligence  of  the  defendant  in  constructing  and  maintaining 
an  obstruction  which  diverted  the  flood  waters  of  the  Missouri 
River  upon  the  plaintiff's  land.  Issue  was  joined  and  trial 
had  to  a  jury,  which  returned  its  verdict  in  favor  of  defend- 
ant. Judgment  upon  the  verdict  was  made  and  entered  No- 
vember 30,  1917.  On  December  8,  1917,  plaintiff  served  and 
filed  his  notice  of  intention  to  move  for  a  new  trial  upon  the 
grounds  of  (1)  the  insufficiency  of  the  evidence  to  justify 
the  verdict  and  (2)  errors  in  law  occurring  at  the  trial  and 
excepted  to  by  the  plaintiff,  and  based  his  motion  *'on  the 
minutes  of  the  court  and  upon  a  bill  of  exceptions  hereafter 
to  be  settled."  On  October  11,  1918,  plaintiff  served  notice 
upon  the  defendant  that  on  November  11,  1918,  he  would  call 
for  hearing  his  motion  for  new  trial,  and  among  other  things 
the  notice  contained  the  following:  "The  said  motion  will 
be  made  pursuant  to  the  notice  of  intention  to  move  for  a  new 
trial  heretofore  filed  in  the  above-entitled  action,  and  will  be 
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heard  upon  the  records  and  files  in  said  action";  and  on  No- 
vember 11,  the  motion  for  new  trial  was  submitted  to  the  court 
upon  brief  of  plaintiff  and  written  communication  from  de- 
fendant to  the  court  objecting  to  the  hearing  of  said  motion 
as  being  in  violation  of  section  6797  of  the  Revised  Codes.  On 
November  27,  the  court  made  its  order  vacating  the  verdict 
and  judgment  based  thereon  and  granting  a  new  triaL  Appeal 
is  from  said  order. 

Appellant  concedes  that  if  the  motion  for  a  new  trial 
based  upon  the  minutes  of  the  court  coidd  be  heard  at  all, 
under  the  conditions  as  shown  by  the  record,  this  court  will 
not  interfere  with  the  order  of  the  court  below,  so  that  but 
two  questions  are  before  us  for  determination,  viz.:  Could  the 
motion  be  heard  upon  the  minutes  of  the  court  at  all,  in  view 
of  the  record  before  usf  and  was  such  hearing  in  violation 
of  the  provisions  of  section  6797,  Bevised  Codes  T 

The  notice  served  on  defendant,  advising  it  of  the  day  upon 
[1,2]  which  the  motion  for  a  new  trial  would  be  called  for 
hearing,  has  served  its  purpose  when  the  adverse  party  is 
told  a  reasonable  length  of  time  in  advance  that  the  motion 
would  be  called  to  the  attention  of  the  court,  so  that  he  may 
present  any  defense  he  may  have  to  the  motion.  No  particu- 
lar form  of  notice  is  required.  In  this  case  thirty  days'  notice 
was  given,  and  defendant  was  advised  that  the  motion  would 
be  heard  pursuant  to  the  notice  of  intention,  and  **upon  the 
records  and  files  in  said  action.'*  The  last  phrase  was  purely 
gratuitous  upon  the  part  of  the  movant,  and  neither  added 
to  nor  detracted  from  the  grounds  of  the  motion  itself.  The 
respondent  was  not  bound  by  any  statement  in  his  notice,  as 
the  motion,  in  any  event,  could  only  be  heard  upon  the  grounds 
and  pursuant  to  the  notice  of  intention.  The  notice  of  inten- 
tion was  based  upon  the  minutes  of  the  court,  as  well  as  a 
bill  of  exceptions,  thereafter  to  be  settled.  The  motion  having 
been  granted,  and  the  record  before  us  being  silent  as  to  the 
existence  of  a  bill  of  exceptions,  we  indulge  the  presumption 
that  the  order  was  made  upon  the  minutes  of  the  court,  and 
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the  burden  was  upon  the  appellant  to  show  that  it  was  not 
80  made.  {Moore  y.  ButU  Elec.  By.  Co.,  47  Mont.  214,  181 
Pac.  635.) 

Was  the  court  justified  in  hearing  the  motion  notwithstand- 
ing the  provisions  of  section  6797,  Revised  Codes !  This  section 
provides:  ''The  application  for  a  new  trial  must  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion,  if  the 
motion  is  to  be  heard  upon  the  minutes  of  the  court."  The 
record  does  not  disclose  any  cause  or  excuse  for  delay  in  hear- 
[3,4]  ing  the  motion.  The  determination  of  the  question  of 
diligence  in  presenting  the  motion  for  hearing  was  within  the 
discretionary  power  of  the  trial  court.  {Oalbraith  v.  Lowe, 
142  Cal.  295,  75  Pac.  831 ;  Dorcy  v.  Brodis,  153  Cal.  673,  96 
Pac.  278.)  Delay  such  as  appears  here  should  not  be  coun- 
tenanced by  the  court  unless  for  good  cause  shown,  and  much 
of  the  criticism  heaped  upon  the  courts  of  to-day  is  due  to 
such  cause.  However,  we  presume,  in  the  absence  of  affirmative 
showing  to  the  contrary,  that  the  trial  court  heard  the  motion 
in  the  ordinary  exercise  of  its  judicial  duties,  at  the  earliest 
practicable  period  after  notice  of  motion  {State  ex  rel.  Beach 
T.  District  Cowrt,  29  Mont.  265,  74  Pac.  498),  and  unless  there 
is  clear  abuse  of  discretion,  this  court  will  not  interfere 
{Brange  v.  Bowen,  57  Mont.  77,  186  Pac.  680;  Jones  v.  Shan- 
non, 55  Mont.  225,  175  Pac.  882;  Robinson  v.  Cole,  46  Mont. 
140,  126  Pac.  850;  Mullen  v.  City  of  Butte,  37  Mont.  183,  95 
Pac.  597 ;  Ettien  v.  Drum,  32  Mont.  311,  80  Pac.  369 ;  H&ndrick- 
son  V.  Wallace,  29  Mont.  504,  75  Pac.  355). 

Either  party  could  have  called  this  motion  for  hearing,  and 
[6]  while  primarily  this  duty  devolved  upon  the  movant,  yet 
if  the  defendant  felt  aggrieved  by  the  delay  it  could  have 
exercised  its  privilege,  and  by  not  doing  so  it  must  share  the 
fault.    We  cannot  say  the  court  abused  its  discretion. 

We  find  no  error  in  the  ruling  of  the  court,  and  therefore 
recommend  that  the  order  of  the  court  vacating  the  verdict  and 
judgment  and  granting  a  new  trial  be  affirmed. 
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Feb  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  order  of  the  court  vacating  the  verdict 
and  judgment  and  granting  a  new  trial  be  affirmed. 

Affirmed. 

Mb.  Justice  Galen,  being  disqualified,  takes  no  part  in  the 
above  order. 


WHITELAW,  Ebspondbnt,  v.  VALLANCB  kp  al.,  Appel- 
lants. 

(No.  4,374.) 
(Submitted  AprU  20,  1921.    Beeided  Maj  23,  1921.)} 

[198  Pac.  449.] 

Contracts  —  Breach  —  Special  Damages  —  Complaint  —  7w- 
sufficiency. 

Contracts — Breach — ^Nominal  Damages  Becoverable,  When. 

1.  A  violation  of  a  valid  contract,  unless  excusable  or  justifiable,  is 
an  invasion  of  the  injured  party^'s  legal  rights  for  which  he  may 
recover  nominal  damages  without  proof  of  actual  damages. 

Same — ^Loss    of    Business   and   Profits — Special   Damages — Complaint. 

2.  Damages  for  loss  of  business  and  profits  resulting  from  a  breach 
of  contract  are  special  in  character,  in  the  sense  that,  while  fl,owing 
from  the  action  of  the  defendant,  they  are  not  such  a  necessary  re- 
sult thereof  as  that  they  will  be  implied  by  law,  and  must  be 
pleaded. 

Same — Complaint — Nominal  Damages. 

3.  Under  a  complaint  alleging  that  plaintiff  had  purchased  potatoes 
from  defendants  at  a  stated  price  and  offered  to  receive  and  pay 
for  them  on  a  certain  date,  but  that  defendants  failed  to  make  de- 
livery, plaintiff  was  entitled  to  no  more  than  nominal  damages. 

Same — Special   Damages — ^Evidence — Erroneous    Admission. 

4.  Admission  of  evidence  showing  special  damages  under  a  com- 
plaint alleging  general  damages  only  was  error. 

Same — Time  of  Performance — Complaint — ^Insufficiency. 

5.  Where  the  contract  of  purchase  of  potatoes  for  the  breach  of 
which  damages  were  sought  was  silent  as  to  the  time  of  their  delivery, 
and  the  complaint  did  not  allege  any  date  or  that  delivery  should 
be  made  within  a  reasonable  time,  the  pleading  was  insufficient. 


2.     Loss   of  profits  as  measure   of   damages   in  breach  of   contract  of 
sale,  see  notes  in  42  Am.  BeiK  461;  60  Am.  Rep.  488. 
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Appeals  from  District  Court,  BavaUi  County;  B.  Lee  Mo- 
Cidloch,  Judge. 

AcnoN  by  Paul  Whitelaw  against  John  B.  Yallance  and 
another.  From  a  judgment  for  plaintiff  and  from  the  order 
denying  def aidants'  motion  for  new  trial,  defendants  appeal. 
Beversed  and  remanded. 

Mr.  E.  C.  Kurtz,  Mr.  E.  C.  Packer  and  Mr.  George  T. 
Baggs,  tot  Appellants,  submitted  a  brief;  Mr.  Packer  and  Mr. 
Baggs  argued  the  cause  orally. 

The  complaint  fails  to  state  the  time  of  performance,  or 
that  the  alleged  contract  was  to  have  been  performed  within 
a  reasonable  time  or  upon  request,  and  that  such  reasonable 
time  had  elapsed  or  such  request  had  been  made.  The  omis- 
sion of  all  these  material  and  essential  allegations  was  fatal 
and  the  demurrers  should  have  been  sustained.  (9  Cyc.  725; 
Bylerg  v.  Ooodnow,  59  Minn.  413,  61  N.  W.  455.) 

The  complaint  fails  to  allege  that  plaintiff,  by  reason  of 
defendant's  failure  to  deliver  the  potatoes,  was  compelled  to 
purchase  elsewhere  and  at  a  higher  price.  It  contains  the  bare 
conclusion  that  by  reason  of  such  failure  to  deliver  plaintiff 
lost  profits  and  suffered  damages  in  the  sum  of  $700.  This 
is  not  Buflftcient.  (13  Cyc.  173-176;  Sutherland  on  Code  Plead- 
ing, sec.  4644;  35  Cyc.  623,  633,  644;  BropTiy  v.  Idalio  Produce 
di  Provision  Co,,  31  Mont.  279,  78  Pac.  493 ;  Ealstead  Lumber 
Co.  V.  Sutton,  44  Kan.  192,  26  Pac.  444 ;  Cutting  Fruit  Packing 
Co.  V.  Cwnty,  141  Cal.  692,  75  Pac.  564.) 

Messrs.  O'Hara  di  Madeen,  for  Respondent,  submitted  a 
brief;  Mr.  Robert  A.  O'Hara  argued  the  cause  orally. 

The  plaintiff  was  a  commission  merchant  engaged  in  bu3dng 
and  selling  potatoes,  and  in  such  cases,  without  any  allega- 
tions of  resale  to  any  particular  person,  losses  of  profits  are 
not  special  damages,  but  general  damages  and  may  be  re- 
covered tmder  a  general  allegation  of  damage. 


174  Whitelaw  v.  Vallancb  bt  au        [Mar.  T.  *21 

[60  Mont.  172.] 

From  sections  6055  and  6082,  Revised  Codes,  it  will  be  seen 
that  the  elements  necessary  were  the  contract  for  the  sale, 
failure  to  deliver,  and  proof  of  value  of  the  property  at  the 
time  of,  or  within  a  reasonable  time  after,  the  failure  to 
deliver.  These  are  covered  by  the  general  allegations  of  dam- 
ages, and  the  proof  tendered  in  this  case.  {Carlson  v.  Stone- 
Ordean-Wells  Co,,  40  Mont.  434,  107  Pac.  419.)  The  allega- 
tions of  the  complaint  in  the  instant  case  are  almost  identical 
with  those  in  the  case  of  Bussard  &  Robson  v.  Hibler,  42  Or. 
500,  71  Pac.  642,  which  was  a  case  where  the  plaintiff  had 
purchased  defendant's  wool  at  a  fixed  price,  and  the  defendant 
failed  to  deliver,  and  the  market  price  was  In  excess  of  the 
contract  price  at  the  time  of  delivery,  and  the  court  said: 
''The  damages  sought  to  be  recovered  in  the  case  at  bar  are 
such  as  would  inevitably  follow  from  the  breach  of  the  agree- 
ment, and  being  general,  no  necessity  existed  for  alleging  any 
special  damages,  such  as  that  the  purchases  were  made  for 
resale.  •  •  •  In  any  event,  they  do  not  seek  to  recover 
such  damages  as  would  ensue  if  they  had  a  contract  for  a 
resale  of  the  commodity  to  a  particular  person."  {Johnson 
V.  OUmore,  6  S.  D.  276,  60  N.  W.  1070;  BrcuseU  v.  Cohn,  32 
Mont.  556,  81  Pac.  339.) 

MR.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

Appeal  hy  defendant  from  a  judgment  in  favor  of  plain- 
tiff entered  on  a  directed  verdict,  and  from  the  defendants' 
motion  for  a  new  trial. 

The  plaintiff  alleges  that  "on  or  about  the  14th  of  Oc- 
tober,  1916,  the  plaintiff  and  defendants  mutually  agreed 
that  the  defendants  should  deliver  to  the  plaintiff  two  car- 
loads of  potatoes,  about  800  sacks  and  100,000  pounds,  same 
to  be  free  from  frost,  and  that  the  plaintiff  should  pay  there- 
for on  delivery  the  sum  of  $1.30  per  hundredweight";  that 
on  or  about  the  1st  of  November,  1916,  plaintiff  offered  to  re- 
ceive and  pay  for  the  potatoes  and  fully  perform  the  condi- 
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tions  of  said  contract  on  his  part  to  be  kept  and  performed, 
and  that  the  defendants  failed  at  all  times  and  neglected  and 
refused  to  deliver  the  potatoes,  or  any  part  thereof,  and  that 
the  plaintiff  has  been  damaged  in  the  sum  of  $700  by  reason 
of  such  failure  on  the  part  of  the  defendants.  Judgment  is 
asked  for  $700.  Defendants  filed  separate  demurrers  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  These  demurrers  were  overruled, 
and  defendants  filed  separate  answers,  which  amount  in  effect 
to  general  denials.  At  the  trial,  defendants  objected  to  the 
introduction  of  any  evidence  for  the  reason  that  the  complaint 
fails  to  state  a  cause  of  action,  etc.  At  the  close  of  plaintiff's 
case,  and  after  plaintiff  had  rested,  the  defendants  moved  ''for 
an  order  and  judgment  of  nonsuit"  for  several  reasons,  which 
may  be  generalized  in  the  one  statement  of  insufficiency  of 
evidence  to  sustain  a  verdict  or  judgment  for  plaintiff.  These 
motions  were  overruled  by  the  court,  and  the  plaintiff  then 
asked  that  the  jury  be  instructed  to  return  a  verdict  for  the 
plaintiff  for  the  sum  of  $700.  This  motion  was  granted,  and 
a  verdict  returned  for  the  plaintiff  and  against  both  the  de- 
fendants for  the  sum  of  $700. 

The  issue  taken  with  the  complaint  by  the  demurrers  and 
by  the  objections  to  the  introduction  of  evidence  is  to  the 
effect  that  the  damages,  if  any,  are  special,  and  that  evidence 
of  special  damages  could  not  properly  be  admitted  under  the 
complaint;  that  no  time  was  named  or  otherwise  fixed  for  the 
delivery  of  the  potatoes,  and  that  any  damages  awarded  would 
be  conjectural  and  speculative. 

1.  It  is  settled  law  that  a  violation  of  a  valid  contract,  unless 
[1,2]  excusable  or  justifiable  under  the  circumstances,  is  an 
invasion  of  the  injured  party's  legal  rights  for  which  he 
may  recover  nominal  damages  without  proof  of  the  actual  dam- 
ages. (O'Brien  v.  Qi^inn,  35  Mont.  441,  90  Pac.  166;  13  Cyc. 
14.)  The  rule  stated  in  the  O'Brien  Case  is:  "Damages  for 
loss  of  business  and  profits  could  only  properly  come  under 
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the  designation  'special  damages.'  General  damages  are  de- 
fined to  be  such  as  the  law  implies  and  presumes  to  have 
occurred  from  the  wrong  complained  of  (13  Cyc.  15),  or  such 
damages  as  the  law  holds  to  be  the  necessary  result  of  the  ac- 
tion of  the  defendant  (5  Ency.  of  PI.  &  Pr.  717) ;  while  special 
damages  are  such  as  actually  result  from  the  action  of  the 
defendant,  but  are  not  such  a  necessary  result  that  they  will 
be  implied  by  law.  {Root  v.  Butte,  Anaconda  <&  Pac.  By.  Co., 
20  Mont.  354,  51  Pac.  155;  13  Cyc.  13.) 

This  complaint  is  to  the  effect  that  on  October  14,  1916, 
[3]  plaintiff  purchased  some  potatoes  of  defendants  at  $1.30 
per  hundredweight,  and  on  November  1,  1916,  plaintiff  offered 
to  receive  and  pay  for  the  potatoes,  and  that  defendants  failed 
at  all  times  to  make  delivery.  From  this  meager  statement,  we 
are  unable  to  understand,  as  a  matter  of  law,  how  any  dam- 
age can  be  implied  or  presumed  from  the  wrong  complained  of, 
beyond  the  nominal.  The  damages  complained  of  might  be 
treated  as  general  damages  under  appropriate  pleadings. 

In  his  brief,  respondent  says:  **We  have  already  shown  that 
plaintiff  was  a  commission  merchant  engaged  in  buying  and 
selling  potatoes,"  but  this  fact  appears  for  the  first  time  in 
the  evidence.  The  complaint  is  silent  respecting  any  such  mat- 
[4]  ter.  The  complaint,  as  it  appears,  does  not  do  more 
than  to  allege  general  damages,  while  evidence  was  errone- 
ously admitted  for  the  purpose  of  proving  special  damages. 
We  may  say  that  sections  6056,  6082,  Revised  Codes,  prescribe 
rules  for  the  measurement  of  damages,  and  not  for  the  con- 
struction of  pleadings.  Respondent  cites  Carlson  v.  Stone- 
Ordean-Wells  Co.,  40  Mont.  434,  107  Pac.  419 ;  Brazell  v. 
Cohn,  32  Mont.  556,  81  Pac.  339 ;  Bussard  &  Robson  v.  Hibler, 
42  Or.  500,  71  Pac.  642;  Johnson  v.  Gilmore,  6  S.  D.  276,  60 
N.  W.  1070.  "We  do  not  think  these  cases  sustain  respondent's 
contention.  The  complaints  therein  contained  some  statements 
which  brought  the  damages  claimed  within  the  rule  of  gen- 
eral damages. 
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The  contract,  as  alleged  in  the  complaint,  is  wholly  silent 
[6]  as  to  the  time  of  its  performance,  and  no  allegation 
appears  naming  any  time,  and  no  statement  from  which  any 
particular  time  may  be  inferred,  except  the  statement  that  the 
plaintiff  offered  to  receive  the  potatoes  on  the  1st  of  November, 
1916.  The  other  party  to  the  contract  may  have  decided  upon 
a  different  date  for  performance.  If  a  reasonable  time  is  to 
be  the  guide,  it  should  be  alleged.  In  Borough  etc,  v.  Atlantic 
Coast  Elec.  Co.,  68  N.  J.  L.  73,  52  Atl.  231,  the  court  said: 
''The  plaintiff  having  demurred,  we  have  examined  the  plead- 
ings sufficiently  to  see  that  the  narr.  itself  is  bad,  in  that  the 
time  of  the  material  traversable  facts  is  not  stated,  i>iz.,  the 
time  at  which  the  defendant  ought  to  have  performed,  and 
the  time  at  which  it  failed  to  perform,  and  the  time  at  which 
the  plaintiff's  right  of  action  arose.  These  allegations  are  not 
only  required  by  the  rules  of  correct  pleading,  but,  in  a  case 
into  which  reasonable  time  enters,  they  are  of  the  essence  of 
the  declaration,  not  that  the  plaintiff  must  prove  the  actual 
time  sued  or  fail,  but  that  it  may  appear  what  relation  time 
bore  to  the  alleged  breach  of  duty,  and  that,  at  least  by  the 
plaintiff's  own  showing,  the  cause  of  action  had  accrued  before 
the  commencement  of  the  suit.  (Chit.  PI.,  p.  251;  Gould,  PL, 
sec.  63.")  The  same  rule  is  announced  by  the  following  au- 
thorities :  9  Cyc.  725 ;  13  C.  J.  729 ;  Pope  v.  Terre  Haute  Car 
&  Mfg.  Co.,  107  N.  T.  61,  13  N.  E.  592;  Armstrong  v.  Reide, 
47  Misc.  Rep.  609,  94  N.  Y.  Supp.  434. 

Objection  is  also  made  to  the  admission  of  certain  evidence. 
These  questions  may  not  arise  on  a  retrial  of  this  cause.  We 
will  say,  however,  that  the  facts  as  presented  in  this  record 
are  not  sufficient  to  justify  the  admission  in  evidence  of  plain- 
tiff's exhibits  as  against  the  defendant  John  B.  Vallance,  but 
that  the  said  exhibits  were  properly  admitted  in  evidence  as 
against  the  defendant  Fred  Vallance.  That  the  court  erred 
in  directing  a  verdict  for  the  plaintiff  is  apparent  from  the 
foregoing  discussion. 

60  Mont.— 12 
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We  believe  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  the  canae  remanded  for  a  new  trial, 
and  we  so  recommend. 

Pbb  Cukiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  judgment  and  order  appealed  from 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


STATE  BZ  BBU  HOGUE,  Bespondkkt,  v.  O'BRIEN,  Appel- 
lant. 

(No.  4,612.) 
(Submitted  May  20,  1921.    Decided  Maj  23,  1921.) 

[198  Pac.  1117.] 

Intimoating  Liquors — Search-warrants — Improper  Issuance. 

1.    Search-warrant  held  improperly  issued,  under  decision  in  the  case 
of  State  ex  rel.  Samlin  v.  IHstrict  Court,  59  Mont.  600. 

Appeal  from  District  Court,  Ravalli  County;  R.  Lee  MC" 
Culloch,  Judge. 

SsABOH-WARBANT  proceeding  by  the  State  of  Montana, 
on  the  relation  of  C.  E.  Hogue,  Sheriff,  against  W.  P.  O'Brien 
and  certain  intoxicating  liquors.  From  a  judgment  declaring 
forfeited  a  quantity  of  whisky,  and  ordering  it  destroyed,  de- 
fendant appeals.    Reversed. 

Cause  submitted  on  briefs  of  Counsel  for  Appellant. 

Mr.  R.  A.  O'Hara,  Mr.  Geo.  T.  Baggs  and  Mr.  E.  C.  Kurtz, 
for  Appellant 

Opinion— PER  CURIAM. 

This  is  a  search-warrant  proceeding  instituted  in  the  district 
[1]     court  of  Ravalli  county  by  C.  E.  Hogue,  as  sheriflf,  under 
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the  provisions  of  the  Prohibition  Enforcement  Act.  It  comes 
before  this  court  on  appeal  by  the  defendant  from  a  final 
judgment  rendered  by  the  court,  after  a  hearing  upon  the 
return  by  the  sheriflf  of  the  warrant,  declaring  forfeited  a 
quantity  of  whisky  seized  thereunder  and  ordering  it  destroyed. 
Though  this  case  was  brought  here  on  appeal  from  the  final 
judgment,  and  the  case  of  StcUe  of  Montana  ex  rel.  John  Sam- 
lin  V.  Disirici  Court  of  Custer  County,  59  Mont.  600,  198  Pac. 
362,  was  an  original  application  for  a  writ  of  prohibition,  the 
ultimate  question  submitted  for  decision  in  this  case  is  the  same 
as  that  decided  in  the  latter  case.  Upon  the  authority  of  that 
case,  the  judgment  is  reversed,  and  the  district  court  is  directed 
to  dismiss  the  proceeding  and  order  the  sheriff  to  return  the 
whisky  seized  by  him  to  the  defendant. 

Bevened. 


BATCHOFF,    Admb.,   Respondent,    v.     BUTTE     PACIFIC 

COPPER  CO.    bt  al..  Appellants. 

(No.  4,234.) 
(Bnbmitted  January  6,  1921.    Decided  Janaarj  20,  1921.) 

[198  Pac.  132.] 

Personal  Injuries — Death — Master  and  Servant — Executors  and 
Administrators — Complaint — Misjoinder  of  Parties — DefauU 
Judgments — Notice — Service  by  Mail — Demurrer — Extension 
of  l^ime  for  Answer — Statute — Judicial  Notice — Record  on 
Appeal  from  Judgment — Bills  of  Exception, 

Personal  Injuries — Death — Master  and  Servant — Action  by  Administrator 
— Oomplaint — SuflSciency — Misjoinder  of  Parties. 
1.  The  right  of  action  for  damages  given  by  section  6486,  Revised 
Codes,  to  the  heirs  or  personal  representative  of  an  adult  whose 
death  is  caused  by  wrongful  act  or  negligence  is  solely  for  the  ben* 
efit  of  the  heirs,  the  representative  merely  acting  as  their  trustee 
and  the  amount  recovered  not  being  a  part  of  decedent's  estate; 
hence  the  complaint  of  an  administrator  setting  forth  the  damages 
sustained  by  decedent's  father  and  mother  was  not  open  to  demurrer 
on  the  ground  of  misjoinder  of  parties  plaintiff   (the  administrator 
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and  the  heirs)  or  eanses  of  action,  reeoverj  bj  tke  admin intratof 
barring  a  subsequent  action  bj  the  heirs. 

Same — Heirs — Complaint — Sufficiency — ^Inferences. 

2.  Binee  under  section  4820,  subdivision  2,  Revised  Codes,  the  father 
and  mother  of  an  intestate  were  his  heirs  at  law,  the  allegation  of 
plaintiff  administrator  that  the  adult  for  whose  wrongful  death  dam- 
ages were  sought  died  intestate,  leaving  surviving  him  his  father  and 
mother,  naming  them,  was  sufficient  to  state  hj  inference  that  thej 
were  his  heirs,  in  the  absence  of  a  direct  allegation  to  that  effect. 

Dismissal   of   Action — ^Default — ^Neglect  to   Demand   Entry  of   Judgment. 

3.  The  six  months  period  at  the  expiration  of  which  an  action  may 
be  dismissed  by  the  court,  under  section  6714,  Revised  Codes,  if  the 
party  entitled  to  judgment  neglects  to  demand  and  have  the  same 
entered,  does  not  commence  to  run  from  date  of  entry  of  default,  in 
a  personal  injury  action,  but  from  the  date  of  final  submission,  i.  e., 
production  of  proof  by  plaintiff. 

Overruling  Demurrer — Service  of   Notice  by  Mail. 

4.  Quaere:  Was  service  of  notice  of  the  overruling  of  a  demurrer, 
time  being  given  within  which  to  answer,  made  by  mailing  a  postal 
card,  legal  service  f 

Same— When  Service  of  Notice  by  Mail  Complete. 

5.  Service  of  notice  by  mail  of  overruling  of  demurrer  was  complete 
upon  deposit  thereof  in  the  postoffice,  even  though  the  notice  was 
never  received  by  the  party  to  whom  it  was  addressed. 

Same — Extension  of  Time  for  Answer — ^Distance  Between  Places  of  "D^.- 
posit  and  Address — Judicial  Notice. 

6.  In  determining  whether  the  time  for  answering,  after  demurrer 
overruled  was  extended  one  day  for  every  twenty-five  miles  distance 
between  the  place  of  deposit  of  notice,  served  by  mail,  and  place  of 
address,  courts  may  take  judicial  notice  of  the  distance  between  the 
place  where  mailed  and  the  place  of  address. 

Same — ^E'xtension  of  Time  for  Answer — Applicability  of  Statute. 

7.  The  provision  of  section  7148,  Revised  Codes,  that  in  case  of 
service  by  mail,  where  something  is  to  be  done  by  the  adverse  party 
within  a  given  number  of  days  after  service,  the  time  within  which 
it  may  be  done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  address,  applies 
in  a  case  where,  after  overruling  of  a  demurrer  to  a  complaint  de- 
fendant is  granted  a  given  number  of  days  within  which  to  serve 
and  file  answer,  or  is  ordered  to  do  so  on  or  before  a  certain  date, 
the  two  meaning  substantially  the  same  thing. 

Default  Judgment — Premature  Entry — Error  Within  Jurisdiction. 

8.  Premature  entry  of  default  constitutes  error  within  jurisdiction, 
the  judgment  following  being  voidable,  not  void. 

Same — ^R^fusal  to  Vacate — Appealable  Order. 

9.  An  order,  made  after  judgment,  denying  a  motion  to  set  aside 
a  default  and  judgment,  is  appealable  under  section  7098,  Revised 
Codes;  hence  where  no  appeal  was  taken,  the  alleged  error  in  refus- 
ing the  motion  was  not  reviewable  on  appeal  from  the  judgment. 
(On  rehearing.) 

Appeal  from  Judgment — Record  on  Appeal — ^Bills  of  Exception. 

10.  Heldf  that  the  provision  of  section  7112,  Revised  Codes,  requir- 
ing that  the  record  on  appeal  from  a  final  judgment  shall  contain 
the  judgment  and  any  bills  of  exception  upon  which  appellant  re- 
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UeSy  refers  to  only  such  bille  of  exeeptions  as  are  settled  under 
seetions  6787  and  6788  or  are  used  on  motion  for  new  trial,  and 
that  therefore  any  bill  not  so  settled  or  used  cannot  be  considered 
on  such  appeal.     (On  rehearing.) 

Appeal  from  District  Court,  Deer  Lodge  County;  George  B. 
Wirtston,  Judge, 

Action  by  D.  A.  Batchoff,  as  administrator  of  the  estate 
of  Dimitre  Stoyeoff  Gancheff,  deceased,  against  the  Butte  Pa- 
cific Copper  Company  and  another.  Judgment  by  default  for 
plaintiff,  and  the  defendants,  after  denial  of  motion  to  set  aside 
the  default  and  the  judgment,  appeal  from  the  judgment.  Af- 
firmed. 

Messrs.  Oalen,  Mettler  &  Toomey,  for  Appellants,  submitted 
a  brief;  Mr.  Prank  W,  Mettler  argued  the  cause  orally, 

Messrs.  Maniry  d  Wheeler,  for  Jlespondent,  submitted  a 
brief;  Mr,  H.  L.  Maury  argued  the  cause  orally. 

ME.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  D.  A.  Batchoff,  as  administrator 
of  the  estate  of  Dimitre  Stoyeoff  Gancheff,  deceased,  to  recover 
damages  for  the  death  of  the  deceased,  alleged  to  have  been 
caused  by  the  defective  condition  of  a  certain  mining  shaft 
due  to  negligence  of  defendants. 

To  the  amended  complaint  defendants  filed  demurrer,  which 
demurrer  was  overruled  on  the  second  day  of  September,  1916. 
In  the  order  overruling  the  demurrer,  defendants  were  granted 
to  and  including  the  first  day  of  October,  1916,  within  which 
to  serve  and  file  answer.  Neither  defendant,  nor  either  of  their 
attorneys,  was  present  in  court  at  the  time  of  the  entry  of 
the  order  overruling  the  demurrer,  nor  was  any  notice  served 
upon  them,  or  either  of  them,  by  the  attorneys  for  plaintiff. 
On  the  second  day  of  September,  1916,  the  clerk  mailed  to 
attorneys  for  defendants  a  postal  card  advising  them  of  the 
order  and  of  the  time  within  which  they  were  required  to  an- 
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swer.  The  attorneys  for  defendants  deny  having  received  any 
such  notice.  On  the  third  day  of  October,  no  answer  having 
been  filed,  default  was  entered  against  defendants.  On  the 
eleventh  day  of  May,  1917,  judgment  on  default  was  entered 
in  favor  of  plaintiff  and  against  defendants.  Thereafter  de- 
fendants made  motion  to  set  aside  default  and  the  judgment, 
and  tendered  an  answer  setting  forth  a  defense  upon  the  merits. 
This  motion  was  overruled.  Appeal  is  taken  to  this  court  from 
the  judgment. 

The  demurrer  to  the  amended  complaint  was  made  on  the 
[1]  grounds  that  there  was  a  misjoinder  of  parties  plaintiff, 
for  the  reason  that  it  was  sought  to  join  with  D.  A.  Batchoff, 
as  administrator  of  the  estate  of  Dimitre  Stoycoff  Gancheff, 
deceased,  the  father  and  mother  of  said  deceased;  that  the 
causes  of  action  were  improperly  united  in  the  complaint,  in 
that  the  cause  of  action  in  favor  of  plaintiff,  D.  A.  Batchoff, 
as  administrator,  was  improperly  united  with  the  cause  of  action 
in  favor  of  each  the  father  and  mother  of  the  deceased;  and 
that  the  amended  complaint  was  ambiguous  in  that  it  could 
not  be  determined  therefrom  what  damages  were  sought  in  be- 
half of  the  estate,  what  damages  in  behalf  of  the  father  of 
the  deceased,  and  what  damages  in  behalf  of  the  mother  of  the 
deceased.  The  demurrer  also  rested  upon  the  general  ground 
that  the  amended  complaint  does  not  state  facts  sufScient  to 
constitute  a  cause  of  action. 

Prom  an  examination  of  the  amended  complaint,  the  court 
is  satisfied  that  it  does  state  fact^  sufficient  to  constitute  a 
cause  of  action  under  section  6486,  Revised  Codes,  which  pro- 
vides as  follows:  **When  the  death  of  one  person,  not  being  a 
minor,  is  caused  by  the  wrongful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the  death ;  or  if  such  person 
be  employed  by  another  person  who  is  responsible  for  his  con- 
duct, then  also  against  such  other  person.  In  every  action 
under  this  and  the  preceding  section  such  damages  may  be 
given  as  under  all  the  circumstances  of  the  case  may  be  just." 
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It  is  urged  by  appellants  that  under  said  statute  there  exists 
an  action  in  favor  of  the  personal  representative  of  an  estate 
for  damages  for  the  death  of  a  person  not  a  minor,  and  also 
in  favor  of  the  heirs  at  law  of  the  deceased,  and  that  in  the 
amended  complaint  in  question,  it  is  impossible  to  segregate 
the  damages  that  are  claimed  by  the  administrator,  from  those 
that  are  claimed  by  the  heirs  at  law  of  the  deceased.  It  is 
also  contended  that  even  though  the  names  of  the  father  and 
mother  do  not  appear  in  the  title  of  the  case,  yet,  inasmuch  as 
the  amended  complaint  seeks  to  recover  damages  suffered  by 
them,  they  are  substantially  parties  to  the  proceeding.  Under 
the  theory  of  appellants,  as  above  mentioned,  arises  the 
alleged  improper  joinder  of  parties  and  improper  joinder  of 
causes  of  action. 

Under  the  common  law,  any  action  for  damages  due  to  per- 
sonal injuries  would  abate  with  the  death  of  the  party  injured 
and  no  action  at  all  could  lie  if  the  injury  resulted  in  death. 
By  reason  of  the  apparent  injustice  of  such  a  rule,  statutes 
have  been  enacted  whereby  the  cause  of  action  survives  the 
death  of  the  party  injured,  and  in  case  the  injury  produces 
death,  then  the  cause  of  action  survives  to  his  personal  repre- 
sentative or  heirs  at  law.  The  right  of  action  being  statutory, 
it  must  be  controlled  and  limited  by  the  statute  and  its  proper 
interpretation. 

In  the  case  of  MelviUe  v.  Buite-Baidklava  Copper  Co.,  47 
Mont.  1,  130  Pac.  441,  is  given  a  review  of  the  history  of 
legislation  in  this  state  whereby  right  of  action  is  granted  to 
the  personal  representative  or  heirs  at  law  of  the  deceased  for 
damages  resulting  in  death.  It  appears  that  this  statute  was 
probably  copied  from  the  Code  of  Civil  Procedure  of  Cali- 
fornia, as  amended  by  the  Act  of  March  24,  1874  (Cal.  Code 
Civ.  Proc.,  sec.  377).  The  supreme  court  of  that  state  has 
had  this  statute  under  consideration  in  several  cases  and  has 
uniformly  held  that  the  right  of  action  is  solely  for  the  benefit 
of  the  heirs  of  the  deceased ;  that  the  provision  whereby  action 
may  be  brought  by  the  personal  representative  of  the  deceased 
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does  not  confer  any  right  of  action  upon  the  estate  of  the  de- 
ceased, but  that  the  personal  representative,  in  so  bringing 
such  an  action,  is  acting  merely  as  a  trustee  for  the  benefit 
of  the  heirs ;  that  under  either  method  of  procedure,  the  action, 
in  substance,  is  entirely  for  the  benefit  of  the  heirs;  that  the 
proceeds  thereof  cannot  be  considered  any  part  of  the  estate  of 
the  deceased;  and  that,  in  fact,  a  proceeding  cannot  be  sus- 
tained at  all  under  this  statute  in  case  it  does  not  affirmatively 
appear  that  the  deceased  died  leaving  heirs  surviving  him. 
Consistently  with  the  principles  above  set  forth,  the  same  court 
holds  that  an  action  by  the  personal  representative  is  a  bar 
to  any  action  by  the  heirs  of  deceased,  and  vice  versa,  (Munro 
V.  Pacific  Const  etc.  Co,,  84  Cal.  515,  18  Am.  St.  Kep.  248,  24 
Pac.  303;  Webster  v.  Norwegian  MUUng  Co.,  137  Cal.  399, 
92  Am.  St.  Rep.  181,  70  Pac.  276;  Salmon  v.  Rathjens, 
152  Cal.  290,  92  Pac.  733 ;  Jones  v.  Leonardt,  10  Cal.  App.  284, 
101  Pac.  811;  Bvdz  v.  Santa  Barbara  Oas  <&  Elec.  Co.,  164 
Cal.  188,  128  Pac.  330;  Slaughter  v.  Goldberg,  Bowen  Co,,  26 
Cal.  App.  318,  147  Pac.  90;  HirscK  v.  James  8.  Remick  Co.,  38 
Cal.  App.  764,  177  Pac.  876;  Tann  v.  Western  Pac.  By.  Co., 
39  Cal.  App.  377,  178  Pac.  971;  Hartigan  v.  Southern  Pac. 
By.  Co.,  86  Cal.  142,  24  Pac.  851.) 

In  the  case  of  Bvdz  v.  Santa  Barbara  Oas  &  Electric  Co,, 
supra,  the  court  expressed  itself  in  these  words:  **It  is  settled 
by  the  decisions  that  an  action  of  the  character  authorized  by 
section  377  of  the  Code  of  Civil  Procedure  is  one  solely  for  the 
benefit  of  the  heirs,  by  which  they  may  be  compensated  for 
the  pecuniary  injury  suffered  by  them  by  reason  of  the  loss 
of  their  relative,  that  the  money  recovered  in  such  an  action 
does  not  belong  to  the  estate  but  to  the  heirs  only,  and  that  an 
administrator  has  the  right  to  bring  the  action  only  because 
the  statute  authorizes  him  to  do  so,  and  that  he  is  simply 
made  a  statutory  trustee  to  recover  damages  for  the  benefit  of 
the  heirs.** 

In  the  case  of  Tann  v.  Western  Pacific  By,  Co.,  supra,  the 
court,  in  considering  the  sufficiency  of  a  complaint  based  upon 
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said  statute,  used  the  following  words:  ''Undoubtedly  the  com- 
plaint does  fail  to  state  a  cause  of  action  if  it  fails  to  allege 
that  deceased  was  an  adult  and  left  an  heir,  or  heirs,  an 
allegation  absolutely  essential  in  an  action  of  this  character." 

In  Hartigan  v.  Southern  Pacific  Ry.  Co.,  supra,  the. supreme 
court  of  California  uses  this  language:  **When  the  personal 
representative  of  the  deceased  brings  an  action  to  recover 
damages  for  the  act  or  negligence  causing  death,  if  another 
action  is  afterward  brought  by  the  heirs  of  the  deceased,  the 
pendency  of  the  prior  action  may  be  well  pleaded  in  abate- 
ment of  it;  or  if  a  judgment  has  been  rendered  in  the  first, 
such  judgment  may  be  well  pleaded  in  bar  of  the  second, 
action." 

It  will  therefore  be  seen  from  the  foregoing  authorities  that 
it  is  immaterial  whether  the  action  is  brought  by  the  personal 
representative  or  by  the  heirs  of  the  deceased,  for  the  action 
is  substantially  the  same  action  and  the  damages  recoverable 
are  identical.  Such  being  the  case,  there  cannot  be  anything 
improper  in  setting  out  in  the  complaint  in  question  the  dam- 
ages alleged  to  have  been  suffered  by  the  father  and  mother  of 
the  deceased. 

It  is  contended  that,  the  amended  complaint  fails  to  state 
[2]  that  the  father  and  mother  of  the  deceased  were  in  any 
way  interested  in  the  cause  of  action,  for  it  does  not  specifi- 
cally allege  that  they  were  the  heirs  at  law  of  deceased.  The 
amended  complaint  alleges  that  ''said  Dimitre  Stoycoflf  Qan- 
cheflf  died  unmarried,  intestate,  leaving  surviving  him  his 
father,  by  name  Stoicko  Qancheff,  aged  sixty-three  years,  and  a 
mother,  by  name  Penka  Stoicko  QancheflP,  aged  sixty  years." 
It  appearing  from  the  foregoing  that  the  deceased  died  un- 
married and  intestate,  his  father  and  mother  would  necessarily 
be  his  heirs  at  law  under  the  statutes  of  succession.  (Rev. 
Codes,  sec.  4820,  subd.  2.)  As  such  is  the  necessary  inference 
from  the  language  used,  it  must  be  held  that  the  amended 
complaint  sufSciently  states  that  fact. 
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It  k  contended  by  defendants  that  the  judgment  was  entered 
[8]  without  jurisdiction,  for  the  reason  that  it  was  not  entered 
for  more  than  six  months  after  the  entry  of  default.  This 
contention  is  based  upon  Revised  Codes,  section  6714,  subdivision 
6,  which  reads  as  follows:  "An  action  may  be  dismissed  or 
a  judgment  of  nonsuit  entered  in  the  following  cases :  •  •  • 
(6)  By  the  court,  when  after  verdict  or  final  submission,  the 
party  entitled  to  judgment  neglects  to  demand  and  have  the 
same  entered  for  more  than  six  months." 

It  will  be  noted  that  the  obligation  to  enter  judgment  within 
the  period  of  six  months  above  mentioned  is  six  months  after 
verdict  or  final  submission.  While  default  was  entered  on  the 
third  day  of  October,  no  verdict  was  ever  rendered,  as  the  case 
was  not  submitted  to  the  jury;  and  the  case  was  not  finally 
submitted  to  the  court  until  the  eleventh  day  of  May,  1917, 
the  date  of  the  entry  of  judgment.  Proof  being  required  in 
such  cases  as  this,  upon  which  to  base  the  entry  of  the  judg- 
ment, judgment  could  not  have  been  entered  upon  the  default. 
Since  it  was  entered  upon  the  same  day  that  proof  was  sub- 
mitted, the  statutory  restriction  does  not  apply. 

It  is  also  contended  that  the  judgment  was  entered  without 
[4-8]  jurisdiction,  for  the  reason  that  the  default  was  pre- 
maturely entered.  The  statute  provides  that  when  a  demurrer 
to  a  complaint  is  overruled  and  time  is  given  for  answer,  the 
time  so  given  runs  from  service  of  notice  of  the  order,  except 
when  the  defendant  is  in  court.  (Rev.  Codes,  sec.  6594.)  In 
this  case  neither  defendant  nor  either  of  defendants'  attorneys 
was  in  court  at  the  time  the  order  was  entered;  so  the  time 
for  answer  commenced  to  run  from  the  time  of  service  of 
notice  of  the  order.  Service  of  the  notice  was  made  by  the 
clerk  by  mail,  under  the  provisions  of  section  7148  of  the  Re- 
vised Codes,  which  statute  is  as  follows:  ''In  case  of  service 
by  mail,  the  notice  or  other  paper  must  be  deposited  in  the 
postoffice,  addressed  to  the  person  on  whom  it  is  to  be  served, 
at  his  ofiice  or  place  of  residence,  and  postage  paid.  The 
service  is  complete  at  the  time  of  the  deposit,  but  if  within  a 
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giyen  number  of  days  after  such  seryice,  a  right  may  be  ex- 
ercised, or  an  act  is  to  be  done  by  the  adverse  party,  the  time 
within  which  such  right  may  be  exercised  or  act  be  done,  is 
extended  one  day  for  eve^  twenty-five  miles  distance  between 
the  place  of  deposit  and  the  place  of  address.  The  service  in 
any  case  is  deemed  complete  at  the  end  of  forty  days  from 
the  date  of  its  deposit  in  the  postoffice." 

Conceding,  for  the  purposes  of  this  ease,  that  service  of 
notice  could  be  made  by  the  clerk  by  mailing  a  postal  card 
(although  it  is  doubtful  whether  or  not  such  service  could  be 
deemed  a  legal  service),  service  was  complete  at  the  time  of  the 
deposit  of  the  notice  in  the  postofSce,  which  In  this  case  was 
the  second  day  of  September,  1916.  Such  service  was  com- 
plete upon  deposit,  even  though  the  notice  was  never  actually 
received  by  defendants'  attorneys.  {Oriffin  v.  Board  of  Com- 
missioners of  Walworth  Co.,  20  S.  D.  142,  104  N.  W.  1117.) 
The  statute,  however,  provides  that  if,  within  a  given  number 
of  days  after  such  service  a  right  may  be  exercised  or  an  act 
is  to  be  done  by  the  adverse  party,  the  time  within  which 
such  right  may  be  exercised  or  act  be  done  is  extended  one 
day  for  every  twenty-five  miles  distance  between  the  place  of 
deposit  and  the  place  of  address.  The  question  arises  as  to 
whether  or  not  the  time  for  answer  was  extended  by  this  pro- 
vision of  the  statute  beyond  the  first  day  of  October,  1916, 
inasmuch  as  the  place  of  deposit  of  the  notice  was  Anaconda, 
and  the  place  of  address,  Helena.  The  distance  between  the 
two  places  is  about  ninety-seven  miles,  of  which  fact  the  court 
may  take  judicial  notice. 

The  statute  uses  the  expression  "within  a  given  number 
[7]  of  days  after  such  service,"  and  it  is  contended  that,  in- 
asmuch as  the  order  in  this  case  did  not  specifically  provide 
that  answer  should  be  made  within  a  given  number  of  days 
but  on  or  before  a  definite  date,  such  provision  of  the  statute 
does  not  apply.  It  is  the  opinion  of  the  court,  however,  that 
by  the  enactment  of  this  provision  of  the  statute  it  was  the  in- 
tention of  the  legislature  to  give  to  a  party  living  at  a  distance 
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from  the  place  of  mailing  additional  time  for  performing  the 
act  to  be  done  equivalent  to  one  day  for  each  twenty-five  miles 
distance.  It  is  substantially  the  same  thing  whether  the  order 
requires  the  act  to  be  performed  within  a  limited  number  of 
days,  or  on  or  before  a  definite  date;  and  there  can  be  no 
reason  why,  if  the  rule  should  be  applied  in  one  case,  it  should 
not  be  also  applied  in  the  other  The  reasonableness  of  such 
a  construction  is  apparent  when  it  is  considered  that  if  the 
statute  is  not  so  construed,  one  may  literally  comply  with  the 
statute  and  absolutely  prevent  the  other  party  from  exer- 
cising his  right,  by  giving  a  notice  so  late  that  the  other  party 
could  not  act  upon  it  within  the  time  required  by  such  an  inter- 
pretation. In  this  particular  case,  if  notice  had  been  deposited 
upon  the  thirtieth  day  of  September,  1916,  the  notice  would 
be  complete  upon  that  date  and  before  the  time  required  for 
answer,  and  yet  it  is  evident  that  the  defendants  would  not 
have  been  given  any  opportunity  whatever  to  make  such  answer. 

It  is  therefore  the  opinion  of  the  court  that  under  the  pro- 
visions of  this  statute,  the  time  of  defendants  for  answer  was 
extended  to  and  included  at  least  the  fourth  day  of  Oc- 
tober, 1916.  Under  thisr  construction  of  the  statute,  the  de- 
fault was  prematurely  entered,  was  without  jurisdiction,  and 
the  judgment  which  followed  was  likewise  without  jurisdiction 
and  void. 

For  the  reasons  above  mentioned,  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to  the  lower  court  to 
set  aside  the  default  and  permit  the  defendants  to  file  their 
answer  as  of  the  time  of  its  tender. 

Reversed  a/nd  rem<mded. 

Mb.  Chiep  Justice  Brantlt  and  Associate  Justices  Cooper 
and  HoLLOWAT  concur. 

Mb.  Justice  Oalen,  being  disqualified,  takes  no  part  in  the 
decision  of  this  case. 
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On  Bbhxaking. 

(Sobmitted  April  22,  1921.    Denied  May  23,  1921.) 

MB.  JUSTICE  EEYNOLDS  delivered  the  opinion  of  the 
conrt 

In  the  original  opinion  in  this  case  it  was  stated 
[8]  that  **The  default  was  prematurely  entered,  was  without 
jurisdiction,  and  the  judgment  which  followed  was  likewise 
without  jurisdiction  and  void.*'  While  under  the  facts  stated 
in  the  opinion  it  was  error  to  prematurely  enter  the  judgment, 
yet  such  entry  was  not  without  jurisdiction,  but  was  error 
within  jurisdiction.  It  was  voidable  but  not  void.  (23  Cyc. 
745;  12  Cyc.  755;  2  Freeman  on  Judgments,  pars.  532,  542; 
Cook  V.  Mix,  10  Conn.  565;  Drew  v.  Claypool,  61  Mich.  233, 
28  N.  W.  78;  Anheuser-Busch  Brewing  Assn,  v.  McOouxsn,  49 
La.  Ann.  630,  21  South.  766;  Mitchell  v.  Aten,  37  Kan.  33, 
1  Am.  St.  Rep.  231,  14  Pac.  497 ;  People  v.  Dodge,  104  Cal.  487, 
38  Pac.  203;  O'Rear  v.  Lazarus,  8  Colo.  608,  9  Pac.  621;  Rem- 
nant V.  Ho f man  (Cal.),  H  Pac.  319;  Owillim  v.  First  Nat, 
Bank  of  Colorado  Springs,  13  Colo.  278,  22  Pac.  458;  Ross  v. 
WeUman,  102  Cal.  1,  36  Pac.  402 ;  Hole  v.  Page,  20  Wash.  208, 
54  Pac.  1123.) 

On  rehearing,  the  question  considered  is  the  right  of  this 
[9yl0]  court  to  review,  upon  the  record  as  submitted,  the 
error  of  the  court  in  prematurely  entering  judgment.  There 
is  nothing  in  the  judgment-roll  showing  the  premature  entry 
of  the  judgment,  but  it  is  in  all  respects  fair  upon  its. face. 
After  judgment  was  entered  a  motion,  supported  by  affidavits, 
was  made  to  vacate  the  default  and  judgment  on  the  ground 
that  the  same  had  been  prematurely  entered.  The  motion  was 
denied  and  bill  of  exceptions  was  settled  upon  this  motion ;  no 
appeal,  however,  was  taken  from  the  order  of  the  court  deny- 
ing the  motion,  but  appeal  was  taken  from  the  judgment  only. 
Appellants  contend  that  even  though  the  bill  of  exceptions  was 
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settled  in  connection  with  the  motion,  yet,  inasmuch  aa  the  bill 
of  exceptions  points  out  the  premature  entry  of  the  judgment, 
it  reveals  an  error  made  by  the  court  before  judgment,  and 
therefore  is  available  to  them  on  the  appeal  from  the  judgment. 
In  support  of  this  contention,  the  appellants  rely  largely  upon 
the  statute  defining  what  constitutes  the  record  on  appeal, 
being  section  7112,  Revised  Codes,  which  reads  as  follows: 
''On  an  appeal  from  a  final  judgment,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment-roll  or  of  such  parts  thereof  as  may  be  necessary 
to  be  considered  on  the  appeal,  and  of  any  bill  of  exceptions 
upon  which  the  appellant  relies.  Any  statement  of  the  case 
settled  after  the  decision  of  the  motion  for  a  new  trial,  when 
the  motion  is  made  upon  the  minutes  of  the  court,  as  pro- 
vided for  in  section  6796  (1173),  or  any  bill  of  exceptions 
settled  as  provided  for  in  section  6787  (1154)  or  in  section 
6788  (1155),  or  used  on  the  motion  of  a  new  trial,  may  be 
used  on  appeal  from  a  final  judgment  equally  as  upon  appeal 
from  the  order  granting  or  refusing  a  new  trial."  The  par- 
ticular language  relied  upon  is  found  in  the  first  sentence, 
in  which  it  is  stated  that  appellant  must  furnish  the  court  with 
a  copy  of  the  judgment-roll  and  of  any  bill  of  exceptions  upon 
which  the  appellant  relies.  The  statute  provides  that  immedi- 
ately after  entering  judgment,  the  clerk  must  attach  together 
and  file  certain  papers  therein  mentioned,  including  all  bills  of 
exceptions  taken  and  filed,  which  shall  constitute  the  judgment- 
roll.  (Eev.  Codes,  sec.  6806.)  It  is  argued  that,  inasmuch 
as  the  statute  includes  within  the  judgment-roll  all  bills  of 
exceptions  taken  and  filed,  and  inasmuch  as  the  legislature 
provided  in  section  7112  that  the  record  on  appeal  shall  con- 
sist of  the  judgment-roll  and  any  bills  of  exceptions  upon  which 
the  appellant  relies,  it  intended  to  include  any  biUs  of  excep- 
tions so  relied  upon,  no  matter  when  or  for  what  purpose  it 
was  settled,  and  that  therefore  a  bill  of  exceptions  prepared 
upon  motion  to  vacate  default  and  judgment  is  such  a  bill 
of  exceptions  as  is  so  contemplated.     However,  in  determining 
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this  question  it  is  necessary  to  consider  the  whole  of  section 
7112.  It  is  to  be  noted  that  in  the  latter  part  of  the  section 
it  is  provided  that  ''any  bill  of  exceptions  settled  as  pro- 
vided for  in  section  6787  (1144)  or  in  section  6788  (1155),  or 
nsed  on  the  motion  of  a  new  trial,  may  be  used  on  appeal 
from  a  final  judgment  equally  as  upon  appeal  from  the  order 
granting  or  refusing  a  new  trial." 

It  must  be  remembered  that  the  judgment-roll  must  be  made 
up  immediately  upon  the  entry  of  the  judgment,  and  it  there- 
fore can  contain  only  such  bills  of  exceptions  as  were  on  file 
at  the  time  of  the  entry  of  the  judgment.  Section  6788  pro- 
vides that  bills  of  exceptions  may  be  settled  after  judgment, 
covering  matters  occurring  upon  the  trial.  Such  bills  of  ex- 
ceptions, not  being  filed  at  the  time  of  the  entry  of  the  judg- 
ment, cannot  be  deemed  a  part  of  the  judgment-roll;  but,  in- 
asmuch as  they  contain  exceptions  to  the  proceedings  before 
the  entry  of  judgment,  they  are  material  in  considering  any 
appeal  from  the  judgment.  Beading  the  section  7112  in  its 
entirety,  it  is  our  opinion  that  it  was  the  intention  of  the 
legislature  in  providing  for  judgment-roll  and  bill  of  exceptions, 
to  include  only  such  bill  of  exceptions  as  was  settled  under 
either  section  6787  or  6788.  As  the  bill  of  exceptions  in  ques- 
tion was  not  settled  under  either  section,  nor  used  on  a  mo- 
tion for  new  trial,  it  cannot  be  used  on  appeal  from  the  judg- 
ment. 

Appellants  have  also  cited  in  support  of  their  contentions  the 
case  of  Foley  v.  Foleu,  120  Cal.  33,  65  L.  R.  A.  147,  52  Pac. 
122,  but  the  cited  case  is  not  applicable.  In  that  case  the  mo- 
tion to  set  aside  default  was  made  before  judgment,  and  under 
the  statutes  of  California  no  appeal  could  be  taken  from  the 
order  overruling  such  motion.  In  this  case,  however,  the  mo- 
tion was  made  after  judgment  and  the  order  den3dng  the  mo- 
tion is  an  appealable  order.  (Rev.  Codes,  sec.  7098.)  If  this 
court  should  consider  a  bill  of  exceptions  made  on  motion  to 
set  aside  judgment  and  defaiQt  on  an  appeal  from  the  judg- 
ment, then  such  action  would  to  a  great  extent  nullify  the 
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provisions  of  the  statute  providing  for  appeal  from  orders  made 
after  judgment.  As  appellants  had  a  clear  right  of  appeal 
from  the  order  denying  their  motion  to  set  aside  default  and 
judgment,  it  would  be  improper  for  this  court  to  consider  the 
matters  shown  upon  such  motion  when  no  appeal  had  been 
taken  from  the  order. 

We  are  reluctant  to  refuse  to  consider  matters  which  ap- 
pellants have  attempted  to  bring  before  this  court  in  a  bona 
fide  effort  to  present  alleged  errors  for  review,  but  it  is 
not  a  question  of  our  disposition  in  the  matter,  but  a  question 
of  the  power  or  lack  of  power  of  this  court.  Where  the  rules 
of  practice  are  clear  and  unambiguous,  such  as  exist  in  regard 
to  the  right  of  appeal  from  an  order  vacating  judgment  and 
default,  we  do  not  feel  that  this  court  should  step  aside  from 
the  issues  properly  presented  to  save  appellants  from  the  re- 
sults of  their  action  in  mistaking  their  remedy.  It  is  the  con- 
clusion of  the  court  upon  review  of  the  above-mentioned  statu- 
tory provisions  that,  on  appeal  from  the  judgment,  matters 
contained  in  the  bill  of  exceptions  cannot  be  considered. 

We  therefore  are  compelled  to  reverse  the  order  heretoiore 
made  and  afiSrm  the  judgment. 

Affirmed. 

Mr,  Chiep  JusncB  Brantly  and  Associate  Justices  Cooper 
and  HoLiiOWAY,  concur. 

Mb.  Justice  Qauen,  deeming  himself  disqualified^  takes  no 
part  in  this  decision. 
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[199  Pac.  252.] 

Personal  Injury — Death — Street-cars — Negligence — Evidence — 
Insufficiency — Intoxication — Presumptions — Burden  of  Proof 
— Appeal  and  Error — Inadequacy  of  Damages. 

Penonal   Injuries — ^Death   by   Negligence — Earning   Capacity — ^Immaterial 
Evidence. 

1.  Where  the  complaint  in  an  action  to  recover  damages  for  the 
death  of  a  miner  from  a  street  railway  company  alleged  that  decedent 
had  been  earning,  and  was  capable  of  earning,  $4  per  day,  evidence 
as  to  wages  paid  miners  at  the  time  of  the  trial  was  immaterial  and 
properly  excluded. 

Same— Intoxication — ^Evidence — Admissibility. 

2.  Proof  of  decedent's  intoxication  at  the  time  he  was  struck  by  a 
street-car  while  attempting  to  cross  the  street  at  a  place  where  there 
was  no  crossing  was  admissible. 

Same — ^Negligence — Presumption  of  Due  Care — Improper  Instruction. 

3.  An  instruction  that  the  law  presumes  that  plaintiff's  decedent  at 
the  time  of  the  accident  was  exercising  ordinary  care  for  his  safety 
was  properly  refused  where  the  question  of  negligence  on  the  part  of 
defendant  and  that  of  contributory  negligence  on  his  part  were  issues 
of  fact  to  be  determined  by  the  jury. 

Same — ^Negligence — ^Burden  of  Proof. 

4.  Since  every  person  is  bound  to  exercise  his  intelligence  to  dis- 
cover and  avoid  danger,  the  burden  of  proving  that  his  intestate  did 
so  at  the  time  he  was  injured  was  upon  plaintiff,  the  burden  not 
being  upon  defendant  to  show  that  it  was  not  guilty  of  negligence. 

Same — ^Appeal  and  Etror — Increasing  Award  of  Jury — Supreme  Court — 
Jurisdiction. 

5.  Quaere:  While  the  supreme  court  may  reverse  a  judgment  and 
order  a  new  trial  where  the  damages  awarded  are  clearly  inadequate 
under  the  evidence,  may  it,  of  its  own  motion,  award  adequate  dam- 
ages in  such  a  case,  without  ordering  a  new  trial  f 

Same — ^Evidence  —  Insufficiency — Inadequacy     of     Damages — ^When     New 
Trial  Improper. 

6.  Whore  the  evidence  of  plaintiff  in  an  action  for  damages  for  death 
by  negligence  was  wholly  insufficient  to  warrant  a  judgment  in  his 


2.    On  intoxication  as  evidence  of  negligence,  see  notes  in  25  Am.  St. 
Bep.  39;  5  Ann.  Oas.  72;   19  Ann.  Gas.  1176;  Ann.  Gas.  19UD,  114; 
40  L.  K.  A.  143;  47  L.  K.  A.  (n.  s.)  733,  740;  50  li.  B»  A.  (n.  8.)  568. 
60  MonL—lS 
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favor  and  the  court  committed  error  in  not  granting  defendant's 
motion  for  a  directed  verdict,  a  judgment  in  hiB  favor  for  $51  and 
eosta  will  not  be  reversed  on  the  ground  of  inadequacy  of  damages 
or  a  new  trial  ordered. 

Appeals  from  District  Court,  Silver  Bow  County;  Ediuin  M, 
Lamb,  Judge. 

AcnoN  by  Victor  Osterholm,  as  administrator  of  the  estate 
of  Edus  B.  Lund,  against  the  Butte  Electric  Railway  Comr 
pany  and  others.  From  a  judgment  for  plaintiff  for  an  al- 
leged insufficient  amount,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  plaintiff  appeals.    Affirmed. 

Mr.  H.  A.  Tyvand  and  Mr.  J.  0.  Davies,  for  Appellant,  sub- 
mitted a  brief;  Mr.  Davies  argued  the  cause  orally. 

The  evidence  of  intoxication  of  the  injured  party,  Lund,  was 
wholly  immaterial,  not  within  the  issues,  and  only  tended  to 
prejudice  the  minds  of  the  jurors,  and  the  ruling  of  the  trial 
court  in  permitting  this  evidence  was  clearly  erroneous.  {Her- 
zig  V.  Sandherg,  54  Mont.  538,  172  Pac.  132.) 

The  trial  court  committed  error  in  rejecting  plaintiff's  of- 
fered instruction  No.  11.  In  this  instruction  the  plaintiff  re- 
quested the  court  to  charge  the  jury  that  the  law  presumed. 
Lund  was  in  the  exercise  of  ordinary  care  for  his  own  safety 
at  the  time  of  the  injury.  This  instruction  correctly  states  the 
law.  A  similar  instruction  to  this  one  has  been  frequently 
given  by  the  trial  courts,  and  instructions  stating  a  similar 
proposition  of  law  on  behalf  of  defendant  has  also  been  fre- 
quently given,  and  have  on  every  occasion  been  approved  by 
this  court  or  at  least  never  held  to  be  erroneous.  This  instruc- 
tion not  only  states  the  common  law,  as  announced  by  this 
court,  but  is  also  embodied  in  our  statutes.  {Monson  v.  La 
France  Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101 
Pac.  243;  Rev.  Codes,  sec.  7962,  subd.  4.) 

The  verdict  for  $51  in  this  case  was  and  is  just  as  clearly 
against  and  contraiy  to  the  law  as  given  to  them  by  the  court, 
as  if  it  had  instructed  the  jury  to  return  a  verdict  in  favor 
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of  the  plaintiff  and  the  jury  had  returned  a  verdict  in  favor 
of  the  defendants.  A  verdict  of  the  jnry  contraiy  to  instruc- 
tions of  the  court  must  be  set  aside.  {Allen  v.  Bear  Creek 
Coal  Co.,  43  Mont.  269,  115  Pac.  673 ;  McAUister  v.  Rocky  Fork 
Coal  Co.,  31  Mont.  359,  78  Pac.  595;  Murray  v.  Heime,  17 
Mont.  353,  42  Pac.  1057,  43  Pac.  714.) 

The  verdict  was  grossly  inadequate.  This  court  has  had  this 
same  question  before  it  on  a  previous  occasion  in  case  of 
Flaherty  v.  Butie  Electric  By.  Co.,  42  Mont.  89,  111  Pac.  348, 
and  has  held  that  the  courts  of  Montana  have  the  power  to 
grant  the  relief  demanded  by  such  a  situation.  If  the  trial 
court  did  not  abuse  its  discretion  in  granting  a  new  trial  in 
the  Flaherty  Case,  then  it  certainly  follows  as  a  matter  of 
course  that  the  trial  court  was  bound  under  the  law  to  grant 
relief  in  this  case,  and  its  refusal  to  do  so  was  error.  In 
the  Flaherty  Case  the  verdict  was  for  $100.  The  action  was 
for  loss  of  earnings  to  a  father  of  his  minor  child  until  he 
reached  twenty-one  years  of  age.  There  was  no  evidence  what- 
ever introduced  whereby  a  jury  could  measure  or  determine 
the  father's  damages;  the  measure  of  damages  being  left  solely 
to  the  discretion  of  the  jury. 

Under  situations  like  this  there  can  be  no  question  but  that 
the  court  has  the  power  to  fix  the  damages,  even  without  any 
statute,  under  the  general  powers  given  to  the  court  by  our 
Constitution,  but  our  legislature  has  directly  given  to  this 
court  such  power  in  section  6253  of  the  Revised  Codes  in  the 
following  language:  **The  supreme  court  may  affirm,  reverse, 
or  modify  any  judgment  or  order  appealed  from,  and  may 
direct  the  proper  judgment  or  order  to  be  entered,  or  direct 
a  new  trial  or  further  proceedings  to  be  had." 

This  language  is  plain  and  unambiguous,  and  under  it  there 
can  be  no  question  but  that  this  court  has  the  power  to  enter 
any  judgment  which  it  deems  proper  in  any  case  brought  to 
it  on  appeal,  either  from  a  judgment  or  order  denying  a  new 
triaL 
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In  the  case  of  McDermott  y.  American  Banding  Co.,  56 
Mont.  1,  179  Pac.  828,  this  conrt  exercised  the  power  given 
to  it  by  the  Constitution  and  this  section  of  our  Code  to  in* 
crease  the  amount  of  damages  awarded  the  plaintiff.  No  dis- 
tinction can  be  drawn  between  that  case  and  the  present  one. 
The  amount  of  damages  which  the  plaintiff  is  entitled  to  in  this 
case  is  certainly  just  aa  definite,  fixed  and  ascertainable  under 
the  evidence  as  was  the  damages  in  that  case.  Among  the  cases 
supporting  the  view  that  the  supreme  court  may  increase  the 
amount  of  judgment  of  the  lower  court  are  the  following: 
Ocms  V.  Woolfolk,  2  Mont.  458;  Bielenberg  v.  Eyre,  44  Mont. 
397,  120  Pac.  243;  Atherton  v.  Foioler,  46  Cal.  320;  Spence  v. 
Dxmrow,  32  Neb.  112,  48  N.  W.  880 ;  Tolckinsky  v.  Schiff,  47 
Misc.  Rep.  371,  93  N.  T.  Supp.  1073;  Warner  v.  Talbof,  112 
La.  817,  104  Am.  St.  Rep.  460,  66  L.  R.  A.  336,  36  South.  743 ; 
Englert  v.  New  Orleans  B.  &  L.  Co,,  128  La.  473,  54  South. 
963. 

Messrs.  Templeman  &  Sanner,  Mr.  Peter  Breen,  Mr.  W.  L. 
Murphy  and  Mr,  Fred  J.  Fumum,  for  Respondents,  submitted 
a  brief;  Mr.  Furman  argued  the  cause  orally. 

Counsel  for  appellant  cite  cases  in  which  jury  verdicts  were 
set  aside  and  new  trials  ordered  because  they  wore  inadequate. 
An  examination  of  these  citations  shows  most  striking  dissim- 
ilarity with  the  cause  at  issue.  Lund  is  a  single  man,  without 
dependents,  apparently.  The  jury  may  well  have  taken  the 
view  that  no  one  was  financially  interested  in  the  estate  except 
the  administrator  and  his  attorneys.  That  this  was  unques- 
tionably their  view  is  indicated  by  the  fact  that  while  the 
jury  were  deliberating  upon  their  verdict  in  this  cause  they 
requested  to  be  returned  into  the  courtroom  and  further  in- 
structed by  the  court.  When  they  were  so  returned  they  asked 
the  judge  to  instruct  them  concerning  the  smallest  verdict 
which  would  carry  costs,  and  they  were  instructed  by  the  court, 
in  the  absence  of  counsel,  that  a  verdict  of  more  than  $50  car- 
ried costs, — a  circumstance  which  shows  clearly  that  the  jury 
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desired  to  enable  the  administrator  to  judicially  determine 
liability  for  the  death  of  Lund  without  attaching  personal  re- 
sponsibility to  himself  for  the  costs.  The  trial  court  could 
readily  take  the  view  that  the  verdict  was  adequate.  Other 
courts  have  so  held.  The  supreme  court  of  Tennessee,  in  the 
case  of  HtUey  v.  MohUe  &  0.  B.  Co.,  7  Baxt.  239,  hold  that 
five  dollars  is  adequate.  One  dollar  is  adequate:  Smith  v. 
Chicago,  M.  &  St.  P.  By.  Co.,  6  S.  D.  583,  28  L.  B.  A.  573, 
62  N.  W.  967.  One  cent  is  adequate:  Jenkins  v.  Hankins,  98 
Tenn.  545,  41  S.  W.  1028.  Funeral  expenses:  Deluna  v. 
Union  Pac.  By.  Co.,  130  App.  Div.  386,  114  N.  Y.  Supp.  893. 
one  hundred  and  seventy-five  dollars  is  adequate  in;  Leahy  v. 
Davis,  121  Mo.  227,  25  S.  W.  941.  Six  cents:  Silherstein  v. 
Wm.  Wicke  Co.  (Super.  Ct.),  22  N.  Y.  Supp.  170,  The  cases 
cited  by  counsel  are  all  readily  distinguishable  from  the  one 
at  trial.  There  is  no  widow  here;  no  orhpan;  no  dependent 
mother;  nobody,  apparently,  to  benefit  but  the  administrator 
and  his  counseL 

MB.  CHIEF  COMMISSIONEB  POOBMAN  prepared  the 
opinion  for  the  court. 

This  is  an  appeal  by  plaintiff  from  a  judgment  entered  on  a 
verdict  in  his  favor  for  the  sum  of  $51  and  costs,  and  from 
an  order  overruling  the  plaintiff's  motion  for  a  new  trial. 

The  defendant  corporation,  on  the  fifteenth  day  of  July, 
1915,  and  for  several  years  prior  to  that  time,  operated  a 
street  railway  along  and  over  Florence  Avenue,  in  Butte, 
Montana;  the  track  extending  practically  north  and  south. 
At  11:30  o'clock  P.  M.  on  the  fifteenth  day  of  July,  1915,  and 
at  a  point  on  said  Florence  Avenue  at  or  near  its  intersection 
with  B  Street,  the  plaintiff's  intestate,  Edus  B.  Lund,  was 
struck  by  an  electric  car  operated  by  employees  of  the  de- 
fendant company,  and  was  so  badly  injured  that  he  died  on 
the  following  day.  Plaintiff  alleges  that  the  deceased  came  to 
his  death  by  reason  of  the  negligence  of  defendant's  employees 
in  the  operation  of  said  car,  and  for  defects  in  the  car.  The 
grounds  of  negligence  charged  in  the  complaint  are  (a)  danger- 
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ous  rate  of  speed;  (b)  car  not  under  control;  (c)  insufficient 
headlight;  (d)  failure  to  keep  proper  lookout;  (e)  failure  to 
ring  bell  or  give  warning  of  the  approach  of  the  car.  The 
plaintiff  further  alleges  that  the  deceased,  at  the  time  of  his 
death,  was  strong,  able-bodied,  a  miner  by  occupation,  twenty- 
one  years  of  age,  life  expectancy  forty-two  years,  earning  and 
capable  of  earning  $4  per  day.  Damages  were  asked  in  the 
sum  of  $60,000. 

The  answer  of  the  defendants  contains  admissions  and  de- 
nials, but  it  is  sufficient  here  to  say  that  the  negligence  chained 
against  the  defendants  is  denied,  and  that  defendants  charge 
the  deceased  with  contributory  negligence  in  the  following  par- 
ticulars: That  he  left  the  open  and  used  portion  of  Florence 
Avenue,  and  attempted  to  cross  the  car-track  at  a  place  where 
Florence  Avenue  was  unopen,  uneven,  rough  and  unguarded, 
and  where  there  was  no  crossing,  and  at  a  place  other  than  a 
regular  crossing,  and  at  a  time  when  a  car  was  approaching; 
and  that  whatever  injuries  were  suffered  by  the  deceased  were 
caused  as  a  result  of  his  own  contributory  negligence. 

Leonard  Gustafson,  a  witness  called  by  the  plaintiff,  tes- 
tified that  on  the  day  of  the  accident  the  deceased  hired  a 
horse  and  buggy,  and  that  the  witness  and  deceased  went  to  a 
funeral.  In  detailing  the  travel  and  course  during  the  day  he 
states:  That  they  first  went  to  the  undertaker's  place,  then  to 
the  cemetery,  then  to  the  Five  Mile  House,  then  to  the  Nine 
Mile  House,  then  to  the  Ten  Mile  House,  then  to  the  Mountain 
View  Hotel,  and  that  they  left  the  latter  place  a  few  minutes 
before  11  o'clock  at  night;  that  at  that  time  the  witness  was 
driving.  It  was  pretty  dark,  and  he  could  not  see  the  road 
very  well.  **When  we  came  to  Florence  Avenue,  we  came  into 
a  little  ditch  with  the  front  wheel.  We  had  to  step  out  of 
the  buggy,  both  of  us.  I  got  out  of  the  buggy  first.  •  •  • 
When  I  got  out  of  the  buggy,  I  was  looking  around,  and  I 
seen  the  street-car  track  right  there,  so  I  tried  to  get  the 
horse  and  buggy  over.  When  I  looked  around,  T  was  right  on 
the  side  of  the  buggy.     Lund,  he  was  right  close  to  me.     I 
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looked  north  and  south,  both  directions.  I  looked  around* 
I  didn't  see  any  street-car.  Then  I  tried  to  driv^  the  horse 
oyer.  I  drove  it  over.  When  I  got  across  with  the  horse,  I 
was  looking  after  my  partner,  and  at  the  same  time  I  seen 
the  street-car  coming.  It  was  about  ten  feet  or  fifteen  off 
from  Ed  [deceased].  He  was  following  me  and  in  a  northwest 
direction.  He  was  in  the  middle  of  the  car-track.  The  street- 
car knocked  him  down  and  •  •  •  dragged  him  about 
thirty  feet."  Witness  further  stated:  That  he  drove  about 
ten,  fifteen,  or  twenty  feet  across  the  track  and  stopped;  that 
he  neither  saw  nor  heard  the  car  until  just  before  it  struck 
Lund;  that  he  did  not  hear  a  bell;  that  he  crossed  the  tracks 
at  an  angle  in  a  northwest  direction:  that  the  street-car  track 
at  that  place  was  straight  for  at  least  two  blocks,  then  there 
was  a  curve;  that  he  and  Lund  had  been  drinking  some  during 
the  day,  but  that  neither  of  them  was  drunk  at  the  time  of 
the  accident;  that  he  walked  and  drove  the  horse  across  the 
track;  that  at  the  time  he  saw  Lund  on  the  track  there  was  a 
little  light  on  the  car,  "so  I  could  see  Ed  was  following  me, 
and  at  the  same  time  the  street-car  knocked  him  down  •  •  • 
he  was  standing  and  following  me;  •  •  •  it  was  a  little 
light  on  the  car.  I  could  see  a  little  ahead  at  the  time.  It 
was  an  open  car.'' 

Angus  McLeod,  called  as  a  witness  by  plaintiff,  testified  that 
he  was  riding  on  the  car  at  the  time  Lund  was  struck ;  that  the 
car  was  traveling  at  a  moderate  rate  of  speed,  from  twelve  to 
fifteen  miles  per  hour;  the  motorman  was  at  his  proper  sta- 
tion; the  lights  were  burning  brightly  in  the  car  at  all  times; 
that  it  was  an  open  car, nothing  unusual  about  the  machinery; 
that  it  was  a  straight  track;  that  he  noticed  the  headlight 
**buming  bright"  at  the  last  curve;  and  that  he  did  not 
notice  the  headlight  after  that  time,  but  all  other  lights  were 
burning  brightly  when  the  car  stopped.  The  stop  was  made 
from  fifteen  to  twenty-five  feet  after  the  brakes  were  applied; 
that  it  was  a  ** sudden  stop — a  very  quick  stop." 
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Victor  Osterholm,  fhe  plaintiff,  was  called,  and  testified  that 
lie  was  on  the  ground  the  f  oUo^^ing  day ;  that  the  buggy  crossed 
the  car-tracks  ''kind  of  south  side  of  B  Street,  going  north- 
west"; that  both  B  Street  and  Florence  Avenue  were  open  and 
traveled  streets;  that  *'the  street-car  track  is  straight  for  about 
eighteen  rails,  track  rails.  A  rail  is  about  thirty  feet  long." 
Witness  further  testified  to  finding  a  little  spot  of  blood  about 
thirty  feet  north  of  where  the  buggy  crossed  the  track,  but  he 
saw  no  sign  of  the  body  having  been  dragged. 

Joseph  Armstrong,  called  by  plaintiff,  testified  that  both 
Florence  Avenue  and  B  Street  were  open  streets  at  the  time 
of  the  accident  and  that  grading  was  going  on  there.  Plain- 
tiff's witnesses  also  testified  that  at  the  place  where  the  buggy 
crossed  the  street-car  track  there  were  no  planks  between  the 
rails ;  that  the  dirt  was  filled  up  to  the  top  of  the  ties. 

At  the  close  of  plaintiff's  evidence,  defendants  moved  for 
nonsuit,  which  was  sustained  as  to  defendant  Wharton,  and 
overruled  as  to  the  other  "defendants. 

Witnesses  for  the  defendants  testified  that  they  followed  the 
tracks  of  the  buggy,  which  was  driven  by  Oustafson  and  de- 
ceased; that  they  crossed  the  street-car  track  in  the  vicinity  of 
C  Street,  extending  then  in  an  easterly  direction;  that  they 
turned  in  a  northerly  direction,  parallel  to  the  street-car  track, 
which  they  followed  for  some  little  distance,  between  Florence 
Avenue  and  Massachusetts  Street,  where  there  was  no  road  at 
itll,  and  extending  to  a  point  about  fifty  or  sixty  feet  from 
what  is  known  as  B  Street.  There  the  tracks  turned  abruptly 
toward  the  west  and  went  down  a  bank,  due  to  an  excavation 
on  Florence  Avenue,  in  an  angling  direction  toward  the  north- 
west, across  the  street-car  tracks ;  that  the  streets  at  that  point 
were  plowed,  and  they  were  doing  grading  there;  that  there 
was  an  embankment  of  a  foot  or  eighteen  inches  where  the 
buggy  went  across;  that  the  country  there  ''looked  like  No 
Man's  Land.  It  was  kind  of  a  lot  of  holes,  like  a  plowed  field, 
you  know;  very  rough." 
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The  motonnan  testified  that  he  saw  something  on  the  track 
about  seventy  feet  distant,  which  he  thought  was  loose  dirt; 
that  he  did  not  detect  that  it  was  a  human  body  until  he 
got  close  to  it,  within  twenty  or  thirty  feet;  he  then  found  it 
was  a  man  lying  down  between  the  rails,  with  his  head  on  a 
little  bank  of  dirt.  The  motorman  further  testified  that  the 
headlight  was  burning  at  all  times  and  that  he  could  dis- 
tinguish an  object  at  a  distance  of  200  feet. 

Defendants'  Exhibits  1  and  2,  being  photographs  of  the  place 
of  the  accident,  clearly  support  the  statements  made  by  de- 
fendants' witnesses  as  to  the  character  of  the  ground  and  of 
the  crossing  where  the  accident  occurred. 

The  evidence  of  the  defendants  is  further  to  the  effect  that 
there  was  not  any  defect  in  the  headlight;  that  all  the  lights 
on  the  car,  including  the  headlight,  bum  in  series  with  four 
lamps  in  the  car  and  one  in  the  headlight;  that,  whenever  the 
four  lamps  in  the  car  are  lit,  the  headlight  is  burning;  that  the 
street-car,  at  the  time  of  the  accident,  stopped  about  opx>osite 
the  buggy;  and  that  Lund's  body  had  been  dragged  about 
five  feet.  Witnesses  for  the  defendants  also  testified  that  the 
deceased  was  drunk  at  8  o'clock  that  night,  and  that  both  Lund 
and  Qustafson,  the  driver,  were  drunk  at  the  time  of  the 
accident.  This  fact  was  controverted  by  the  plaintiff's  wit- 
nesses. At  the  close  of  the  testimony,  the  defendants  asked  for 
a  directed  verdict  in  their  favor,  which  was  overruled. 

The  specification  of  errors  of  plaintiff  contains  eight  assign- 
[1]  ments;  the  first  one  being  general,  and  the  second  and 
third  to  the  effect  that  the  court  refused  to  admit  evidence  as 
to  miners'  wages  at  the  time  of  the  trial.  This,  we  take  it, 
was  immaterial,  as  the  plaintiff  by  his  pleadings,  had  limited 
himself  in  this  regard. 

Assignments  4,  5,  6  and  7  take  issue  with  the  court  in  ad- 
[2]  mitting  evidence  upon  the  question  as  to  whether  the 
deceased  was  drunk  at  the  time  of  the  accident.  These  ques- 
tions have  been  decided  adversely  to  the  contention  of  the 
appellant  by  this  court  in  Herzig  v.  Sandberg,  54  Mont.  538, 
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172  Pac.  132,  and  in  addition  to  that  case  we  may  cite  here 
the  following:  Buddenberg  v.  Charles  P.  CJiauteau  TrwM,  Co., 
108  Mo.  394,  18  S.  W.  970;  Rhyner  v.  City  of  Menasha,  107 
Wis.  201,  83  N.  W.  303;  Ford  t.  UmatiUa  Co.,  15  Or.  313, 
16  Pac.  33;  Mcintosh  v.  Standard  Oil  Co.,  89  Kan.  289,  Ann. 
Cas.  1914D,  112,  47  L.  R.  A.  (n.  s.)  730,  131  Pac.  151. 

By  assignment  8  the  appellant  takes  issue  with  the  court  in 
[3]  refusing  to  giye  its  proposed  instruction  No.  11,  which 
is;  **Tou  are  instructed  that  the  law  presumes  that  the  plain- 
tiff's decedent,  Edus  B.  Lund,  was  at  the  time  of  the  injury 
to  him,  exercising  ordinary  care  fo^  his  safety."  Appellant 
contends  that  subdivision  4  of  section  7962,  Revised  Codes,  is 
authority  for  such  an  instruction.  This  statute  is  as  follows: 
**That  a  person  takes  ordinary  care  of  his  own  concerns." 
This  statute,  however,  applies  to  a  defendant  as  well  as  to  a 
plaintiff,  and  one  of  the  questions  at  issue  here  is  whether  the 
proper  kind  of  care  was  used.  The  plaintiff  charges  negligence 
on  the  part  of  the  defendants;  the  defendants  charge  negli- 
gence on  the  part  of  the  plaintiff.  The  court  has  no  more  right 
to  presume  that  the  deceased  used  ordinary  care  than  it  has 
to  presume  that  the  defendants  used  ordinary  care.  This  is 
one  of  the  questions  of  fact  at  issue. 

At  the  trial  the  plaintiff  seemed  to  proceed  upon  the  theory 
[4]  that,  having  shown  that  the  deceased  met  his  death  by 
ibeing  struck  with  the  car,  the  burden  was  then  upon  the 
defendants  to  show  that  they  were  not  guilty  of  negligence. 
However,  this  court  has  decided:  ** Every  person  is  bound 
to  an  absolute  duty  to  exercise  his  intelligence  to  discover  and 
avoid  dangers  that  may  threaten  him.  When,  therefore,  a 
plaintiff  asserts  the  right  of  recovery  on  the  ground  of  culpable 
negligence  of  the  defendant,  he  is  bound  to  show  that  he  ex- 
ercised his  intelligence  to  discover  and  avoid  the  danger,  which 
he  alleges  was  brought  about  by  the  negligence  of  the  defend- 
ant." {Sherris  v.  Northern  Pac.  By.  Co.  et  al.,  55  Mont.  195, 
175  Pac.  271.) 
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.  Appellant  contends  that  the  damages  awarded  are  inade- 
[5]  quatOy  and  for  that  reason  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  the  cause  remanded  for  a 
new  trial,  or  that  this  court  should  of  its  own  motion  award 
adequate  damages,  which  the  appellant  fixes  at  $23,904,  which 
he  claims  is  the  cost  of  an  annuity  yielding  $100  per  month. 
That  a  judgment  may  be  reversed  and  a  new  trial  ordered, 
where  the  damages  awarded  are  clearly  inadequate  under  the 
evidence,  has  been  many  times  affirmed  by  this  and  other  courts ; 
but  this  court  never  has  assumed  to  exercise  the  authority  or 
power  of  ** scaling  a  verdict  upward."  Appellant  cites  the  fol- 
lowing cases  in  this  part  of  his  brief:  Flaheriy  v.  Butie  Elec. 
By.  Co.,  42  Mont.  89,  111  Pac.  348 ;  PhiUips  v.  London,  8.  W. 
By.,  2  Q.  B.  Div.  78 ;  Bamtzer  v.  8t  Paul  City  By.  Co.,  94 
ilCnn.  494,  103  N.  W.  499 ;  Meyer  v.  Hart,  23  App.  Div.  131, 
48  N.  Y.  Supp.  904 ;  Marinai  v.  Dougherty,  46  Cal.  26 ;  McCarthy 
V.  St.  Louis  Transit  Co.,  192  Mo.  396,  91  S.  W.  132 ;  Bums  v. 
Merchants'  etc.,  26  Tex.  Civ.  App.  223,  63  S.  W.  1061;  Usher 
V.  Scr anion  By.  Co.  (C.  C),  132  Fed.  405;  Thompson  v. 
Bvrtis,  65  Kan.  674,  70  Pac.  603;  Loevenhart  v.  Lindell 
By.  Co.,  190  Mo.  342,  88  S.  W.  757;  Lane  v.  United 
Electric  L.  <fc  W.  Co.,  90  Conn.  35,  L.  R.  A.  1916C,  808,  96 
Atl.  155;  Cans  v.  Woolfolk,  2  Mont.  458;  Bielenberg  v.  Eyne, 
44  Mont.  397,  120  Pac.  243 ;  Atherton  v.  Fowler,  46  Cal.  320 ; 
Spence  v.  Damrow,  32  Neb.  112,  48  N.  W.  880 ;  Tolchinsky  v. 
Schiff,  47  Misc.  Rep.  371,  93  N.  Y.  Supp.  1073;  Warner  v. 
Talbot,  112  La.  817,  104  Am.  St.  Rep.  460,  66  h.  R.  A.  336, 
36  South.  743. 

The  respondents  take  issue  with  this  contention  of  appel- 
lant and  cite  the  following  authorities :  Haley  v.  Mobile  &  0. 
B.  Co.,  7  Baxt.  239 ;  Such  v.  Cleveland  etc.  B.  Co.,  2  Ohio  Dec. 
(Reprint)  352 ;  Smith  v.  Chicago,  M.  &  St.  P.  By.  Co.,  6  S.  D. 
583,  28  L.  R.  A.  573,  62  N.  W.  967;  Jenkins  v.  Hankins,  98 
Tenn.  545,  41  S.  W.  1028;  De  Luna  v.  Union  By.  Co.,  130 
App.  Div.  386,  114  N.  Y.  Supp.  893 ;  Leahy  v.  Davis,  121  Mo 
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227,  25  S.  W.  941;  SUberstein  v.  Wm.  Wicke  Co.  (Super,  a.), 
22  N.  Y.  Supp.  170. 

From  our  view  of  this  case,  these  questions  are  not  involved, 
[6]  for  here  every  act  of  negligence  charged  in  the  complaint 
is  directly  negatived  by  plaintiff's  witnesses,  except  the  lookout 
kept  by  the  motorman,  and  that,  to  say  the  least,  is  thrown 
in  doubt  by  the  circumstances  attending  the  injury.  Just  why 
deceased  was  on  the  track  at  that  particular  time,  or  how 
long  he  had  been  there,  is  not  explained;  whether  he  had  just 
stepped  on  the  track,  or  whether  he  had  been  there  long  enough 
for  the  motorman  to  see  him  in  time  to  stop  the  car,  or  why  he 
did  not  see  that  lighted,  open  car  approaching  him  on  a 
straight  track  of  540  feet,  or  what  he  was  doing  while  Oustaf- 
son  was  walking  and  driving  the  horse  across  the  track  and 
ten  or  twenty  feet  beyond,  and  then  stopping  and  looking  to 
see  what  had  become  of  Lund,  are  all  matters  unexplained. 
Had  this  cause  been  submitted  to  the  jury  on  the  evidence  of 
plaintiff  alone,  and  verdict  returned  for  the  defendants,  it 
would  have  been  amply  sustained  by  the  evidence,  and  then, 
when  we  add  to  this  testimony  that  of  the  defendants  as  to 
the  sufBciency  of  the  lights,  speed,  control  and  condition  of 
the  car,  the  lookout  kept  by  the  motorman,  the  course  followed 
by  deceased  in  getting  to  and  across  the  track,  and  the  char- 
acter of  the  ground  which  he  passed  over  and  the  photographic 
evidence  of  the  gi*ound,  we  reach  the  conclusion  that  the  de- 
fendants' motion  for  directed  verdict  should  have  been  sus- 
tained on  the  general  ground  that  the  evidence  of  the  plaintiff 
was  insufficient  to  sustain  a  verdict  and  judgment  in  his  favor. 

If  this  were  an  appeal  by  the  defendants,  asking  to  have  the 
verdict  and  order  reversed,  this  court  would  be  compelled  to 
grant  the  reversal;  but  this  is  an  appeal  by  the  plaintiff  from 
a  judgment  in  his  favor.  The  defendants  (the  respondents 
here)  are  not  taking  issue  with  the  judgment,  but,  on  the  con- 
trary, ask  that  both  the  judgment  and  the  order  appealed  from 
be  affirmed.  To  grant  a  reversal  in  this  cause  would  be  re- 
versing a  judgment  and  order  at  the  instigation  of  the  party — 
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in  this  case  the  plaintiff — on  the  sole  ground  that  he  failed  in 
producing  sufficient  evidence  to  prove  his  cause. 

We  recommend  that  the  judgment  and  order  appealed  from 
be  affirmed. 

Feb  Cubum:  For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Behearing  denied  July  2,  1921. 


BBIOGEMAN,  Appellant,  v.  CORRIGAN,  Respondent. 

(No.  4,387.) 
(Sabmitted  April  22,  1921.    Decided  May  23,  1921.) 

[198  Pae.  443.] 

Partiii&n  Fences — Ccyntribuiian  —  Notice  —  Time  —  Nonsuit — 
Causes  of  Action — Limitations. 

Partition  Fences — ^Premature  ConBtnwjtion — Nonsnit. 

1.  Section  2087,  Beyised  Codes,  provides  that  where  one  of  several 
occupants  of  lands  belonging  to  them  in  severalty  desires  a  partition 
fence,  the  others  must,  within  six  months  after  written  notice  to  that 
effect,  construct  their  portion  of  such  fence,  failing  in  which  the 
person  giving  notice  may  build  it  and  recover  the  proportion  of  the 
expense  due  from  them.  Plaintiff  in  an  action  to  recover  by  con- 
tribution defendant's  share  of  a  partition  fence,  two  days  before  the 
expiration  of  the  six-month  period  began  its  construction.  Held,  that 
defendant  was  entitled  to  the  full  period  of  six  months  before  de- 
fault could  be  predicated  upon  his  failure  to  act,  and  that  by  acting 
before  its  expiration  plaintiff  forfeited  his  cause  of  action  for  con- 
tribution. 

Limitations— Bight  of  Action — Notice — Time. 

2.  Where  a  right  of  action  granted  by  statute  is  dependent  upon 
the  expiration  of  a  certain  time,  the  limitation  thus  fixed  is  of  the 
essence  of  the  right,  and  one  seeking  to  enforce  it  must  show  affirma- 
tively that  he  has  complied  with  its  provisions. 

J      —  — " ' — " ■ — 

1.    For  authorities  on  partition  fences,  see  notes  in  08  Am.  Dec.  626; 
11  Aon.  Oai.  199. 
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Appeals  from  District  Cowrt,  Powell  County,  in  the  Third 
Judicial  District;  Jeremiah  J,  Lynch,  a  Judge  of  the  Second 
District,  presiding. 

Action  hj  Joseph  Briggeman  against  Anna  C.  Corrigan, 
executrix  of  the  estate  of  Mary  Corrigan,  deceased.  Defend- 
ant's motion  for  nonsuit  was  granted,  and  from  the  judgment 
and  order  denying  a  new  trial,  plaintiff  appeals.     A£Srmed. 

Cause  submitted  on  brief  of  Appdlanf^ 

Mr.  8,  P.  Wilson,  for  Appellant 

Under  sections  2085  and  2086,  Revised  Codes,  plaintiff  made 
a  prima  facie  case.  The  pleadings  and  proof  of  plaintiff 
show  that  the  parties  occupied  their  lands  in  severalty  except 
that  the  northern  part  of  defendant's  land  and  section  15  of 
plaintiff's  land  were  without  a  partition  fence  and  were  grazed 
•by  their  stock  in  common.  When  plaintiff  elected  and  desired 
to  build  the  partition  fence  on  the  south  line  of  section  15 
it  became  defendant's  obligation  to  contribute  thereto.  This 
obligation  began  with  the  construction  of  the  partition  fence 
by  the  plaintiff  and  continued  until  actual  contribution  should 
be  made.  Under  section  2086'  defendant  had  the  option  for 
three  months  after  plaintiff  had  built  the  fence  in  question  to 
tmild  her  portion,  and  failing  for  more  than  three  months  so 
to  do  she  was  liable  to  the  plaintiff  for  one-half  the  partition 
fence.  This  was  true  by  virtue  of  the  obligations  imposed  by 
sections  2085  and  2086  and  independent  of  section  2087,  and 
without  any  notice  whatever  from  the  plaintiff  to  her.  De- 
fendant's lands  being  inclosed  as  the  proof  shows,  she  became 
liable  under  section  2086  to  the  plaintiff  for  one-half  the  par- 
tition fence  between  her  lands  and  those  of  the  plaintiff. 

Plaintiff  made  a  prima  facie  case  under  section  4535.  This 
section  imposes  an  absolute  obligation  upon  the  defendant  as 
a  coterminous  owner  to  build  one-half  the  parlition  fence  be- 
tween her  lands  and  those  of  the  plaintiff.    It  was  contended 
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at  the  trial  that  this  section  applies  only  to  fences  already 
bnilt  and  imposes  no  liability  for  the  original  building  of  a 
fence.  The  case  of  Hoar  v.  Hewnessy,  29  Mont.  253,  74  Pac. 
452,  conclusively  forecloses  this  contention.  Under  this  sec- 
tion, when  plaintiff's  proof  disclosed  that  he  owned  land  co- 
terminous to  the  lands  of  the  plaintiff  and  that  he  desired  to 
occupy  it  in  severalty  and  that  defendant  had  not  chosen  to 
let  her  land  lie  without  fencing  and  when  he  built  the  parti- 
tion fence  between  his  lands  and  those  of  defendant  he  es- 
tablished a  legal  liability  against  defendant  for  contribution. 
There  can  be  no  basis  for  a  holding  that  the  provisions  of  sec- 
tion 4535  are  restricted  by  the  provisions  of  2087.  Each  of 
these  sections  gives  separate  and  distinct  rights  and  neither  of 
them  repeals  the  other.  In  fact,  if  either  of  them  did  repeal 
the  other,  section  4535  and  its  re-enactment,  Chapter  132,  Laws 
of  1917,  being  later  enactments  than  section  2087,  would  be 
controlling.  The  following  eases  illustrate  the  obligation  im- 
posed by  partition  fence  statutes:  Bliss  v.  Sneafh,  103  Gal. 
43,  36  Pac.  1029  j  Maudlin  v.  Hanscambe,  12  Colo.  204,  20  Pac. 
619. 

MB.  COMMISSIONER  JACKSON  prepared  the  opinion  for 
the  court 

This  action  is  to  recover  by  contribution  $92.35,  alleged  to  be 
defendant's  share  of  the  cost  of  building  a  partition  fence  built 
by  plaintiff  between  the  property  of  the  parties.  The  com- 
plaint is  in  three  counts,  the  first  based  on  section  2087,  Re- 
vised Codes,  the  second  on  sections  2085,  2086,  and  the  third 
on  section  4535.  Defendant  admits  severalty  ownership  of  the 
lands  of  both,  and  that,  previous  to  the  building  of  the  fence, 
the  lands  were  without  partition;  admits  the  lands  were  occu- 
pied by  the  respective  owners;  admits  that  plaintiff  built  the 
fence;  and  denies  all  other  allegations. 

The  record  shows  the  ownership  of  the  lands  by  the  respec- 
[1]  tive  parties;  that  both  occupied  their  premises  in  sever- 
alty, which  were  fenced  as  against  all,  except  that  the  northern 
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part  of  defendant's  land  and  section  15  of  plaintiff's  land  were 
without  a  partition  fence,  and  were  grazed  by  their  stock  in 
common;  that  plaintiff  desired  to  have  a  partition  fence  be- 
tween the  lands,  and  thinks  he  delivered  to  defendant,  on  No- 
vember 20,  1914,  a  notice  dated  November  25,  1914,  in  con- 
formity with  section  2087,  Revised  Codes;  that  on  May  18, 
1915,  plaintiff  started  the  construction  of  the  partition  fence, 
and  built  the  whole  thereof,  completing  the  same  some  time 
early  in  June  of  the  same  year;  that  defendant  has  neglected 
to  pay  her  proportionate  share  for  the  fence. 

The  trial  was  had  to  a  jury,  and  at  the  conclusion  of  plain- 
tiff's case,  the  defendant  moved  for  a  nonsuit  on  all  three 
counts.  Motion  was  granted.  Plaintiff  appeals  from  the  judg- 
ment and  the  order  denying  a  new  trial,  assigning  as  error 
the  sustaining  of  the  motion  for  a  nonsuit;  the  ruling  that  the 
testimony  introduced  did  not  show  plaintiff  was  entitled  to  any 
recovery  under  any  of  the  causes  of  action;  the  denial  of  the 
motion  for  a  new  trial. 

Sections  2085,  2086  and  4535,  Revised  Codes,  have  not  the 
slightest  application  under  the  proof,  as  the  most  cursory 
examination  will  show.  The  showing  made  by  plaintiff  from 
the  record  plainly  entitled  him  to  relief,  if  any,  under  section 
2087,  and  none  other.  But,  instead  of  allowing  the  defendant 
the  six  months  as  required  by  statute,  the  plaintiff,  two  days 
prior  to  the  expiration  of  that  time,  takes  things  in  his  own 
hands  and  builds  the  fence.  It  is  not  material  that  the  six- 
month  period  had  elapsed  prior  to  the  time  of  its  completion. 
Defendant  was  entitled  to  every  day  of  the  six  months  before 
default  could  be  predicated,  and  before  defendant  could  take 
advantage  of  section  2087. 

The  right  to  sue  under  section  2087  is  purely  statutory. 
Without  such  a  statute  the  right  would  not  exist.  **The  rule 
[2]  is  well  settled  in  the  country  that  whenever  a  statute  grants 
a  right  which  did  not  exist  at  common  law,  and  prescribes  the 
time  within  which  the  right  must  be  exercised,  the  limitation 
thus  imposed  does  not  affect  the  remedy  merely,  but  is  of  the 
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essence  of  the  right  itself,  and  one  who  seeks  to  enforce  snch 
right  most  show  afBrmatively  that  he  has  brought  his  action 
within  the  time  fixed  by  the  statute."  (Dolenty  v.  Broadwater 
County,  45  Mont.  261,  122  Pae.  919;  Eby  v.  City  of  Lewis- 
town,  55  Mont.  113,  173  Pac.  1163.)  And  so,  in  this  case,  the 
six  months'  time  prescribed  by  the  statute  must  have  passed 
before  the  notifying  party  is  entitled  to  act,  and  if  he  has 
acted  before  that,  whether  it  be  a  day  or  a  month,  he  has  no 
cause  of  action,  as  the  lapse  of  the  entire  time  is  of  the  essence 
of  the  right  itself. 

For  the  foregoing  reasons,  we  recommend  that  the  judgment 
and  order  appealed  from  be  afiSrmed. 

Peb  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  judgment  and  order  appealed  from 
be  affirmed. 

'Affirmed. 


DONEY,  Appellant,  v.    NORTHERN    PACIFIC    RY.    CO. 

BT  Aii.,  Respondents. 

(No.  4,338.) 
(Submitted  April  13,  1921.    Decided  Maj  31,  1921.^; 

[199  Pac.  432.] 

Carriers — Railroads — Unjust  Rates — Railroad  Commission  Act 
— Complaint — Insufficiency — Commdyn  Law — Presumptions  — 
Right  of  Action — Saving  Clause — Retnedies — Procedure. 

Bailroads — ^Unreasonable  Bates — ^Railroad   Commission   Act — Bemedies  Ex- 
clusive— Complaint — Insufficiency. 

1.  Held,  that  the  remedies  prescribed  by  Chapter  37,  Laws  of  1907 
(Bev.  Codes,  sees.  4368-4399),  for  recovery  of  damages  caused  by 
the  exaction  of  discriminatory  or  unreasonable  freight  charges,  are 
exclusive,  and  that  therefore  a  complaint  based  upon  the  common-law 
remedy  and  drawn  in  entire  disregard  of  the  provisions  of  the 
statute  did  not  state  a  cause  of  action,  the  common-law  remedies 
having  been  superseded  by  said  chapter. 

eo  Mont.— 14 
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Same — Complaint — Jurisdictional  Allegation. 

2.  Under  section  4389,  Bevised  Codes,  an  allegation  that  payment  of 
alleged  discriminatory  or  unreasonable  freight  charges  was  made  in 
the  county  in  which  the  action  is  brought  is  jurisdictional. 

Same— Presumptions — Complaint — Insufficiency. 

3.  Since  the  presumption  obtains  that  the  railroad  commission  fixed 
and  established  reasonable  rates  in  obedience  to  section  4375,  Revised 
Codes,  and  that  the  rate  as  established  is  in  accordance  with  the 
approved  and  published  tariff,  a  complaint  which  fails  to  allege  that 
freight  charges  were  not  in  accordance  with  such  tariff  is  defective. 

Same — Bailroad  Commission — Established  Tariff  has  Effect  of  Statute. 

4.  A  tariff  duly  filed  and  published  by  the  railroad  commission  haa 
the  force  acd  effect  of  a  statute  and  is  binding  alike  upon  the  shipper 
and  carrier,  until  modified  by  the  tribunal  authorized  to  change  it. 

Same — ^Railroad  Commission  Act — Remedies — Kxtent  of  Saving  Clause. 

5.  The  provision  of  section  4398,  Revised  Codes,  that  the  Railroad 
Commission  Act  shall  not  have  the  effect  of  releasing  or  waiving  "any 
right  of  action  *  ♦  *  by  any  person  for  any  right,  penalty  or  for« 
feiture  which  may  have  arisen  or  may  hereafter  arise  under  any  law 
of  this  state,"  etc,  does  not  have  the  effect  of  saving  the  common- 
law  remedy  for  recovery  of  excess  freight  rates,  but  refers  to  the 
remedies  provided  by  the  Act  itself. 

Same— Voluntary  Reduction  of  Rates — Effect. 

6.  The  voluntary  reduction  of  a  rate  by  a  carrier  does  not  make  the 
prior  rate  unlawful,  unreasonable  or  discriminatory  or  the  basis  of 
an  action  for   damages. 

Same — ^Unjust  Rates — ^Remedies — ^Procedure. 

7.  A  shipper  deeming  himself  aggrieved  by  a  rate  fixed  by  the  rail- 
road commission  because  unjust,  unreasonable  or  discriminatory,  must 
proceed  under  section  4391,  Revised  Codes,  if  he  desires  to  have  it 
declared  so;  where  no  rate  has  been  fixed  or  the  one  established  is 
considered  excessive,  he  must  apply  to  the  commission  for  investiga- 
tion and  determination  of  his  contention,  under  section  4377,  before 
he  can  maintain  an  action  in  the  courts;  and  if  his  case  is  predi- 
cated upon  freight  charges  made  in  excess  of  those  fixed  and  es- 
tablished by  the  commission,  his  complaint  must  so  allege  and  the 
action  must  be  brought  within  tw^ve  months  from  the  date  of  pay- 
ment, under  section  4389. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  W.  H, 
Poormam,  Judge, 

Action  by  Jabez  Doney  against  the  Northern  Pacific  Rail- 
way Company  and  the  Butte,  Anaconda  &  Pacific  Railway 
Company.  Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

6.  What  are  unreasonable  and  unlawful  discriminations  by  earriers, 
see  note  in  11  Am.  St.  Bep.  647. 

7.  Matters  to  be  considered  by  railroad  commission  in  determining  rea- 
sonableness of  freight  rates,  see  notes  in  Ann.  Ga&  1916A,  8;  Ann.  Om. 
1918E,  1216. 
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Messrs,  Walsh,  Nolan  &  Scallon,  for  Appellant,  submitted  a 
brief  and  one  in  reply  to  that  of  Respondents;  Mr.  Wm. 
ScMon  argued  the  cause  orally. 

The  controlling,  if  not  the  only,  question  presented  is 
whether  an  action  for  damages,  like  the  present,  or  in  latter- 
day  pariance,  an  action  for  ** reparation,"  may  be  maintained 
without  showing  a  prior  determination  by  the  Railroad  Com- 
mission. Plaintiff  maintains  the  affirmative  and  contends  that : 
At  the  time  of  the  creation  of  the  Railroad  Commission,  such 
a  right  of  action  existed:  the  Railroad  Commission  law  has 
not  taken  away  the  right  of  action,  nor  the  remedy  by  action; 
this  law  does  not  lequire  a  presentation  to  the  commission  of 
a  claim-  for  reparation;  it  does  not  give  any  power  to  the  com- 
mission to  grant  reparation  or  to  adjudicate  or  pass  upon 
claims  for  damages;  where  a  rate,  unreasonable  or  discrimina- 
tory, has  been  corrected,  and  has  gone  out  of  existence,  there 
is  nothing  over  which  the  commission  has  any  jurisdiction  left, 
and  nothing  which  can  be  brought  before  it,  in  so  far  as  the 
past  is  concerned. 

The  acticm  is  not  based  on  the  Railroad  Commission  Law. 
Therefore,  the  Railroad  Commission  Law  is  in  no  manner  a 
standard  by  which  the  sufficiency  of  the  complaint  is  to  be 
determined.  That  law  makes  no  provision  for  any  suit  by 
a  shipper  for  reparation,  except  where  he  is  made  to  pay  a 
rate  in  excess  of  that  fixed  by  the  commission.  The  action  is 
based  on  the  common  law,  the  Constitution  and  the  written 
law,  other  than  the  Railroad  Commission  Act. 

Section  7,  Article  XV,  of  the  Constitution  declares  that  no 
discrimination  in  charges  or  facilities  may  be  made  between 
either  places  or  persons.  Therefore,  no  power  exists  anywhere 
to  allow  discrimination  in  charges  or  facilities  or  to  impair 
the  rule  of  equal  rights.  The  legislature  or  the  Railroad  Com- 
mission, under  the  authority  of  the  legislature,  might  make 
further  prohibitions,  if  such  were  possible,  but  neither  can  re- 
strict or  limit  the  rules  or  prohibitions  of  the  Constitution.  Re- 
gardless, therefore,  of  the  Railroad  Commission  Law,  the  rights 


212      DoNEY  V.  Northern  Pacipio  By.  Co.  bt  al.  [Mar.  T.  *21 

[60  Mont  209.] 

of  the  shippers  in  this  respect  are  fixed.  They  were  so  fixed 
before  the  passage  of  the  Railroad  Commission  Law.  It  seems 
self-evident,  and,  indeed,  we  do  not  understand  that  it  is  de- 
nied, that  a  shipper  discriminated  against  would  have  a  remedy 
by  action,  in  the  absence  of  the  Railroad  Commission  Law.  As 
we  understand  it,  the  defendant  merely  contends  that  the 
law  takes  the  remedy  away.  At  all  events,  we  submit  that  the 
existence  of  such  a  right  of  action  cannot  be  successfully  de- 
nied. The  common  law  gave  the  right  of  action  in  any  case 
where  a  rate  had  been  exacted  from  an  individual  which  was 
unreasonable.  That  was  the  basis  and  the  reason  of  the  com- 
mon-law action,  whether  the  common-law  action  be  regarded 
as  existing  only  in  cases  where  the  charge  was  unreasonable  or, 
also,  whether  the  charge  was  discriminatory.  In  view  of  the 
constitutional  provisions,  it  is  not  necessary  to  determine  how 
extensive  the  common-law  rules  were,  and  whether  they  were 
limited  to  unreasonable  charges,  and  whether  or  not  they  left 
unaffected  discriminations  between  either  persons  or  places. 
However,  as  to  the  common-law  rule,  its  modem  development 
and  extension,  we  may  refer  to  SvUivan  v.  Minneapolis  etc.  Uy, 
Co.,  121  Minn.  488,  45  L.  R.  A.  (n.  s.)  612,  142  N.  W.  3; 
Western  Un^ion  Tel  Co.  v.  Call  Pub.  Co.,  181  U.  S.  92,  45 
L.  Ed.  765,  21  Sup.  Ct.  Rep.  561  [see,  also,  Rose's  U.  S.  Notes] ; 
Beale  &  Wyman's  Railroad  Rate  Regulation,  1st  ed.,  sec.  712 
et  seq.;  "Wyman's  Public  Service  Corporations,  sees.  1280-1292. 
This,  however,  may  be  said:  Where  the  common-law  rule  was 
infringed,  there  was  a  right  of  action,  and  by  parity  of  rea- 
soning, where  additional  restrictions  or  obligations  are  imposed 
upon  common  carriers  by  the  Constitution  or  the  statute,  or  by 
judicial  decisions  regarding  their  common-law  duties,  an  action 
would  be  the  proper  remedy  where  an  individual  is  aggrieved. 
The  complaint  shows  that  the  rates  complained  of  were 
unreasonable  and  also  that  they  were  discriminatory  as  against 
the  plaintiff  as  a  shipper  of  lumber,  and  as  between  plaintiff 
and  other  persons  engaged  in  the  same  kind  of  business,  and 
shipping  to  Butte  Hill  and  between  the  places  named.     The 
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discrimination,  therefore,  resulted  in  a  direct  and  individual 
damage  to  the  plaintiff.  For  that,  he  could  recover.  {Western 
Union  TeU  Co.  v.  CaU  Pub.  Co.,  supra.) 

There  is  nothing  in  the  Railroad  Commission  Law  that  pur* 
ports  to  affect  our  right  of  action.  The  only  provision  re- 
garding complaints  (sec.  4377)  makes  no  reference  whatever  to 
reparation.  It  merely  has  to  do  with  the  justice  and  reason- 
ableness of  rates,  etc.,  and  of  such  rates,  etc,  made  by  the 
board  itself.  It  would  not  apply  to  any  rate  not  made  or  es- 
tablished by  the  board  itself.  The  proposition  that  the  Railroad 
Commission  cannot  grant  reparation  without  express  authority, 
either  statutory  or  constitutional,  does  not  seem  to  be  open  to 
question.  The  following  cases  seem  decisive:  Santa  Fe  etc. 
Co.  V.  Atchison  etc.  By.  Co.,  21  N.  M.  496,  155  Pac.  1093; 
Murphy  v.  New  York  Cent.  By.,  170  App.  Div.  788,  156  N.  T. 
Supp.  49. 

The  Act  recognizes  rights  of  action  under  the  existing  law 
2aid  expressly  provides,  in  effect,  that  no  such  action  shall  be 
affected  by  the  Act.  (Sec.  4398.)  It  is  not  necessary  to  argue 
the  proposition  that  a  pre-existing  right  of  action  is  not  de- 
stroyed by  the  creation  of  a  statutory  remedy  different  from 
the  action,  or  even  similar,  unless  the  statute  expressly,  or  by 
necessary  implication,  abolishes  the  right  of  action  or  the  rem- 
edy by  action.  No  such  thing  is  done  by  this  Act.  We  there- 
fore assert  the  right  to  recover  from  a  railroad  company  for 
unreasonable  or  discriminatory  charges  does  not  arise  out  of  the 
Railroad  Commission  Law.  Inasmuch  as  the  law  did  not  create 
the  right,  and  did  not  provide  for  any  action  coextensive  with 
the  common  law  or  constitutional  right  of  action,  this  right  is 
not  destroyed,  and  such  remedies  as  may  be  held  to  be  pro- 
vided for  by  the  Railroad  Commission  Law  are  not  exclusive. 
To  hold  under  the  statute,  as  it  stands,  that  an  application 
should  be  made  to  the  commission  before  bringing  suit  in  a 
case  like  this,  would  amount  to  a  denial  of  justice  and  to  a 
practical  denial  of  the  right  of  action. 
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There  is  a  radical  difference  between  sneh  a  law  as  ours  and 
the  Interstate  Commerce  Commission  Law,  as  it  now  exists. 
Under  the  latter,  reparation  may  be  granted  after  hearing 
the  carrier  as  well  as  the  complainant  If  not  obeyed  by  the 
railway  company,  suit  is  brought  upon  the  order.  No  other 
preliminary  or  intermediate  action  in  court  is  necessary  or 
allowed.  {Pemisylvania  R.  Co.  v.  Stineman  C,  M.  Co.,  242  U.  S. 
298,  61  L.  Ed.  316,  37  Sup.  Ct.  Rep.  118.)  Under  a  law  of 
that  kind,  a  system  fairly  logical  and  workable  is  established 
or  can  be  evolved.  This  has  been  done  by  judicial  determina- 
tions.   No  such  thing  can  be  done  under  ours. 

The  respondents  in  their  brief  admit  that  there  is  no  provi- 
sion in  the  Montana  Bailroad  Commission  Law  giving  power 
to  the  board  to  make  rates  retroactive  or  to  allow  reparation  to 
a  shipper.  Notwithstanding  this  admission,  respondents  still 
insist  that  no  action  can  be  maintained  by  a  shipper  without 
first  applying  to  the  board,  and  applying,  not  for  reparation, 
but  for  modification  of  the  rate,  and  appealing  to  the  court  to 
review  the  determination  of  the  board  as  to  the  rate,  if  dis- 
satisfied with  the  ruling  of  the  commission  as  to  the  rate.  The 
supreme  court  of  Washington,  in  a  case  decided  after  that 
of  the  Hewiit  Logging  Co.  v.  Norfhern  Pacific  By.  Co.,  97 
Wash.  597,  3  A.  L.  R.  198,  166  Pac.  1163,  cited  and  relied 
upon  by  respondents,  viz.,  Belcher  v.  Tacoma  Eastern  B.  Co., 
99  Wash.  34,  168  Pac.  782,  786,  in  referring  to  its  decision  in 
the  last-mentioned  case  and  to  the  conclusion  therein  reached, 
said:  **It  would  be  puerile  to  hold  that  the  claim  was  barred 
for  failure  to  present  it  to  the  commission,  if  that  body  would 
have  had  no  authority  to  entertain  it,  had  it  been  submitted 
to  their  consideration."  So  here  it  would  be  puerile  to  say 
that  a  claim  for  reparation  should  have  been  presented  to  the 
commission  when  it  had  no  power  to  entertain  such  a  claim. 

Messrs.  Ounn,  BascJi  <&  Hall,  for  Respondent,  Northern  Pa- 
cific Railway  Company,  and  Mr.  L.  0.  Evans,  Mr.  W.  B. 
Bodgers  and  Mr.  D.  M.  Kelly,  for  Respondent  Butte,  Anaconda 
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&  Paeific  Railway  Company,  submitted  a  brief;  Mr.  E.  M.  Hall 

argued  the  cause  orally. 

Does  the  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action  on  the  theory  that  the  rates  charged  were  in 
excess  of  the  tariflfs  in  force!  Section  4389,  Revised  Codes, 
provides  for  actions  by  any  person  or  shipper  against  the 
railroad  to  recover  amounts  paid  to  any  railroad  **in  excess 
of  the  rates,  tolls  or  charges  fixed  and  established  by  the  board 
for  such  services.'*  This  section  further  provides  that  such 
action  shall  be  brought  in  the  district  court  of  the  county  in 
which  the  payment  was  made  and  **  shall  be  brought  within 
twelve  months  from  the  date  of  such  payment."  If  the  plain- 
tiff claims  that  the  rate  from  Evaro  and  Schley  was  fixed  by 
the  Railroad  Commission  at  ten  cents  per  hundred  pounds  and 
that  the  defendants  collected  an  amount  in  excess  of  such  rate, 
then  his  action  would  be  under  the  above  section,  and  the  com- 
plaint fails  to  allege  that  the  payment  was  made  in  Lewis 
and  Clark  county,  and  also  fails  to  allege  that  the  action  was 
brought  within  twelve  months  from  the  date  of  such  payment. 
Payment  in  this  county  is  necessary  in  order  to  give  the  court 
jurisdiction  of  the  subject  of  the  action  in  this  county.  The 
time  within  which  the  action  must  be  brought  under  the  above 
section  is  not  a  mere  statute  of  limitation,  but  is  of  the  essence 
of  the  right  itself,  and  one  who  seeks  to  enforce  such  right 
must  show  affirmatively  in  his  complaint  that  he  has  brought 
his  action  within  the  time  fixed  by  the  statute.  (Hewitt  Log- 
ging Co.  V.  Northern  Pac.  By.  Co.,  97  Wash.  597,  3  L.  R.  A. 
198,  166  Pac.  1153;  Dolenty  v.  Broadwater  County,  45  Mont. 
261,  122  Pac.  919 ;  Atlantic  Coast  Line  B.  Co.  v.  Burnette,  239 
U.  S.  19,  60  L.  Ed.  226,  36  Sup.  Ct.  Rep.  75.) 

The  Railroad  Commission  Law  of  Montana  covers  the  ques- 
tions of  rates,  rebates,  discriminations,  unjust  and  unreason- 
able rates  and  other  matters  relating  to  intrastate  shipments  in 
this  state,  and  makes  the  railway  commission  the  rate-fixing 
body  and  the  tribunal  to  first  determine  the  questions  of  dis- 
crimination or  unreasonableness  of  rates  instead  of  the  railroad 
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companies  or  the  courts.  The  board's  orders  are  final  and  con- 
clusive as  to  orders  affecting  rates  or  charges.  {State  ex  rd. 
Board  of  Railroad  Commrs.  v.  District  Court,  53  Mont.  229, 
163  Pac.  115.)  No  provision  is  found  in  said  Act  giving  the 
Board  power  to  make  rates  retroactive,  nor  is  there  any  ex- 
press provision  in  said  Act  authorizing  the  board,  in  the  event 
that  it  determines  under  section  4377,  or  the  court  determines 
under  section  4384  or  4391,  that  any  rate  fixed  by  the  board 
is  unjust  or  unreasonable,  to  allow  reparation  to  the  shipper 
for  the  amount  paid  during  the  time  such  rate  as  fixed  by  the 
board  was  in  force.  Under  the  Montana  law,  until  a  rate  is 
modified  or  canceled  by  the  commission  or  the  court,  it  is  a 
valid  rate,  and  a  shipper  cannot  recover  freight  based  on  such 
valid  rate  during  the  time  it  was  in  effect.  The  shipper's 
remedy  is  to  promptly  have  the  rate  modified,  if  unreasonable, 
by  the  commission  or  by  the  court  in  actions  to  review  the 
determination  of  the  board.  (Frank  A.  CfraJiam  Ice  Co,  v. 
Chicago,  M.  &  St.  P.  By.  Co.,  153  Wis.  145,  140  N.  W.  1097 ; 
Northern  Pac.  By.  Co.  v.  Solum,  247  U.  S.  477,  62  L.  Ed. 
1221,  38  Sup.  Ct.  Rep.  550.)  Our  statute  differs  from  the 
federal  Act  in  that  under  the  latter  Act  the  Interstate  Com- 
merce Commission  is  expressly  authorized  to  order  the  railroad 
to  pay  to  the  complainant  the  sum  it  may  find  he  has  been  dam- 
aged by  reason  of  an  unjust  rate  or  discrimination  in  violation 
of  the  Act.  (See  sees.  8581-8584,  U.  S.  Comp.  Stats.  1916.) 
Under  the  Interstate  Commerce  Act,  when  a  person  seeks  to 
recover  back  money  which  it  is  claimed  he  was  required  to 
pay  in  excess  of  some  established  interstate  rate,  or  where  he 
seeks  to  recover  damages  for  discrimination  practiced  against 
him,  or  whenever  he  attacks  the  reasonableness  of  a  rate,  he  is 
required  to  present  his  claim  to  the  Interstate  Commerce  Com- 
mission for  examination  and  adjustment  before  he  can  bring 
an  action  in  the  courts,  notwithstanding  the  provisions  of  sec- 
tion 22  of  said  Act,  that  nothing  herein  '^contained  shall  in 
any  way  abridge  or  alter  the  remedies  now  existing  at  common 
law  or  by  statute,  but  the  provisions  of  this  Act  are  in  addition 
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to  such  remedies."  {Robinson  v.  BdUimore-OUio  R.  Co.,  222 
U.  S.  506,  56  L.  Ed.  288,  32  Sup.  Ct.  Rep.  114;  Miichell  Coal 
<&  Coke  Co.  V.  Pennsylvania  Ry.  Co,,  230  U.  S.  247,  57  L.  Ed. 
1472,  33  Sup.  Ct.  Rep.  916 ;  Hotvard  Supply  Co,  v.  Chesapeake  & 
Ohio  Ry.  Co.  (C.  C),  162  Fed.  188;  Franklin  v.  Philadelphi<i  etc. 
Ry.  Co.  (D.C.),  200  Fed.  134;  United  States  v.  Merchants'  d;.M. 
Traffic  Assn,,  242  U.  S.  178,  61  L.  Ed.  233,  37  Sup.  Ct.  Rep.  24.) 
The  reasoning  in  the  above  cases  applies  with  equal  force  to 
our  statute  and  to  the  lack  of  jurisdiction  of  the  courts  to  pass 
upon  the  reasonableness  of  the  rates  and  discriminations  be- 
fore the  commission  has  taken  action  thereon.  In  other  words, 
before  any  shipper  can  recover  in  the  courts  damages  for  ex- 
cess rates  or  discriminations,  the  discrimination  or  reasonable- 
ness of  the  rate  must  first  be  passed  upon  by  the  special  tribu- 
nal expressly  created  and  authorized  by  law  to  handle  such 
matters.  The  fact  that  the  Railroad  Commission  is  not  author- 
ized, upon  determining  that  a  rate  is  unreasonable  or  dis- 
criminatory, to  order  reparation,  does  not  prevent  a  shipper, 
after  the  rate  has  been  so  determined  by  the  special  tribunal 
created  for  that  express  purpose,  from  maintaining  an  action 
in  court  to  recover  damages  sustained  by  him  as  a  result  of 
such  unreasonableness  or  discriminatory  rate.  His  action 
would  be  based  upon  the  fact  that  such  rate  had  been  so  de- 
clared by  the  proper  tribunal,  and  the  court  would  merely 
determine  the  amount  of  damages,  if  any,  sustained.  The 
cases  of  Santa  Fe  etc.  Min.  Co.  v.  Atchison  etc.  Ry.  Co.,  21 
N.  M.  496,  155  Pac.  1093,  and  Murphy  v.  New  York  Cent.  Ry., 
170  App.  Div.  788,  156  N.  Y.  Supp.  49,  cited  by  appellant,  in 
no  way  conflict  with  the  above  proposition. 

Of  course  a  voluntary  reduction  of  a  rate  by  a  carrier  would 
not  make  the  prior  rate  unlawful,  unreasonable  or  discrimina- 
tory and  the  basis  for  an  action  for  damages. 

Wisconsin  has  a  railway  commission  law  very  similar  to  that 
of  this  state,  and  the  supreme  court  of  Wisconsin  has  held  that 
a  shipper  must  first  present  his  claim  to  the  Railway  Commis- 
sion for  the  reasonableness  of  the  rate  to  be  determined  by 
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that  board  before  he  ean  maintain  an  action  in  court.  (Frank  A. 
Graham  Ice  Co.  v.  Chicago,  M.  &  8t.  P.  By.  Co.,  153  Wis.  145, 
140  N.  W.  1097;  see,  also,  Hewitt  Logging  Co.  v.  Northern 
Pac.  By.  Co.,  97  Wash.  597,  3  L.  R.  A.  198,  166  Pac.  1153; 
Manufacturers'  By.  Co.  v.  United  States,  246  U.  S.  457,  62 
L.  Ed.  831,  38  Sup.  Ct.  Rep.  383 ;  State  ex  rel.  City  of  Billings 
V.  Billings  Qas  Co.,  55  Mont.  102,  173  Pac.  799;  Beadle  v. 
Kansas  City  etc.  B.  Co.,  51  Kan.  248,  32  Pac.  910;  Windsor 
Coal  Co.  V.  Chicago  &  A.  B.  Co.  (C.  C),  52  Fed.  716.) 

Notwithstanding  the  fact  that  the  legislature  has  created  a 
special  tribunal  to  regulate  and  determine  railroad  rates,  facili- 
ties, discriminations,  etc.,  in  this  state,  and  enacted  legislation 
providing  the  procedure  to  be  followed  and  the  remedies  ap- 
plicable for  the  enforcement  of  the  rights  of  shippers,  as  de- 
fined in  section  7,  Article  XV,  of  the  Constitution,  and  for  the 
purpose  of  making  these  provisions  of  the  Constitution  more 
effective,  speedy  and  certain,  the  appellant  contends  that  he 
can  wholly  ignore  this  tribunal  and  this  legislation  and  pro- 
ceed as  if  no  Railroad  Commission  Law  had  ever  been  enacted. 

The  above  provision  of  the  Constitution  merely  prohibits  the 
charging  of  a  greater  amount  for  a  shorter  haul  when  the 
transportation  is  limited  to  the  carrier's  o^vn  line.  It  has  been 
repeatedly  held  that  such  a  prohibition  against  charging  a 
greater  amount  for  a  short  haul  than  is  charged  for  a  long 
haul  has  no  application  to  rates  relating  to  transportation  ex- 
tending over  more  than  one  line,  that  is,  to  joint  rates.  (E.  B. 
Darlington  Lumber  Co.  v.  Missouri  Pac.  By.  Co.,  243  Mo.  224, 
147  S.  W.  1052;  Atchison  etc.  By.  Co.  v.  Denver  etc.  By.  Co., 
110  U.  S.  667,  28  L.  Ed.  291,  4  Sup.  Ct.  Rep.  185 ;  Common- 
wealth V.  Chesapeake  cfe  0.  By.  Co.,  115  Ky.  57,  72  S.  W. 
361 ;  Chicago  <&  Northwestern  By.  Co.  v.  Osborne,  52  Fed.  912, 
3  C.  C.  A.  347;  United  States  v.  Mellen  (D.  C),  53  Fed. 
229;  Parsons  v.  Chicago  &  N.  W.  By.  Co.,  63  Fed.  903,  11 
C.  C.  A.  489;  affirmed  in  167  U.  S.  447,  42  L.  E^.  231,  17 
Sup.  Ct.  Rep.  887;  Interstate  Commerce  Commission  v.  Cin- 
cinnati etc.  By.  Co.,  56  Fed.  925.) 
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As  neither  the  common  law  nor  onr  statute  (sec.  4386) 
gives  a  right  of  action  against  a  railroad  for  discrimination, 
such  as  plaintiff  alleges,  when  the  rate  is  a  joint  rate,  instead 
of  a  rate  confined  to  '4ts  route  or  line,"  it  follows  that  the 
complaint  does  not  state  a  cause  of  action  under  our  Constitu- 
tion or  the  common  law,  as  it  expressly  alleges  that  this  freight 
was  handled  over  the  lines  of  two  different  routes. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff  to  recover  damages 
for  alleged  discriminatory  and  unreasonable  freight  charges 
collected  by  the  defendants  on  certain  lumber  shipments. 
Separate  general  demurrers  were  interposed  by  each  of  the 
defendants  to  the  plaintiff's  second  amended  complaint,  which 
were  sustained  by  the  lower  court  and  judgment  entered  dis- 
missing such  complaint.    The  appeal  is  from  the  judgment. 

Three  specifications  of  error  are  assigned  by  the  plaintiff, 
involving  but  one  question,  viz, :  Does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action  f  The  second  amended 
complaint,  after  alleging  the  corporate  character  of  the  de* 
fendants  and  the  ownership  and  operation  by  the  Northern 
Pacific  Railway  Company  as  a  common  carrier  of  a  railroad 
between  the  stations  of  Evaro  and  Schley,  in  Missoula  county, 
of  St.  Regis,  in  Mineral  county,  of  Hamilton,  in  Ravalli  county, 
and  of  Rocker,  Butte,  and  Butte  Hill,  in  Silver  Bow  county, 
and  the  operation  by  the  Butte,  Anaconda  &  Pacific  Railway 
Company  of  a  railroad  between  Anaconda,  Rocker,  Butte  and 
Butte  Hill,  alleges  as  follows: 

' '  III.  That  the  plaintiff,  during  the  year  1914,  was  engaged 
in  the  business  of  shipping  lumber  and  variou^s  articles  of  lum- 
ber from  the  said  stations  of  Evaro  and  Schley  to  Butte  and 
Butte  Hill  aforesaid. 

"IV.  That  at  all  times  in  question  herein,  and  particularly 
on  and  between  the  eighteenth  day  of  April  and  the  twenty- 
fourth  day  of  November,  in  the  year  1914,  the  said  defendant 
Northern  Pacific  Railway  Company  received  for  transportation 


220      DoNBY  V.  Northern  Pacific  Ry.  Co.  bt  al.  [Mar.  T.  '21 

[60  Mont  209.] 

and  undertook  to  transport  and  deliver,  or  cause  to  be  deliv* 
ered,  freight  generally  and  particularly  lumber  and  articles 
made  of  lumber,  from  all  of  the  stations  hereinafter  mentioned 
on  the  line  of  the  railroad  of  the  Northern  Pacific  Railway 
Company  to  points  on  Butte  Hill  aforesaid,  by  transporting  the 

• 

same  over  its  own  line  to  the  said  station  of  Rocker  on  the  line 
of  the  Bijtte,  Anaconda  &  Pacific  Railway  Company,  and  there 
delivering  the  same  to  the  Butte,  Anaconda  &  Pacific  Railway 
Company  for  transportation  from  Rocker  and  delivery  at 
points  on  Butte  Hill  aforesaid,  and  that  there  was  a  connection 
between  the  said  lines  at  Rocker. 

*'V.  That  on  the  eighteenth  day  of  April,-  1914,  and  the 
twenty-eighth  day  of  November,  1914,  and  between  the  said 
dates,  the  said  plaintiff  delivered  to  the  defendant  Northern 
Pacific  Railway  Company,  at  the  said  stations  of  Evaro  and 
Schley,  for  shipment  from  the  said  stations  to  Butte  Hill, 
sundry  quantities  of  lumber,  to-wit,  of  the  kind  of  lumber  used 
in  and  around  mines  and  designated  mining  timbers  and  stulls, 
amounting  in  the  aggregate  to  163  carloads,  and  that  the  same 
were  shipped  and  transported  in  carload  lots  from  the  said 
stations  of  Evaro  and  Schley. 

'*VI.  That  the  said  defendant,  as  common  carrier,  accepted 
and  received  the  said  lumber  from  said  plaintiff  at  the  times 
and  places  hereinbefore  mentioned,  and  undertook  to  transport 
the  said  lumber  and  cause  it  to  be  delivered  and  did  transport 
the  said  lumber,  and  cause  it  to  be  delivered  to  a  corporation 
kno^vn  as  the  Butte  &  Superior  Copper  Company,  Limited,  at 
a  point  on  Butte  Hill ;  that  the  said  defendant  Northern  Pacific 
Railway  Company  caused  the  said  lumber  to  be  delivered,  as 
aforesaid,  by  transferring  the  same  to  the  defendant  Butte, 
Anaconda  &  Pacific  Railway  Company  at  the  said  station  of 
Rocker;  and  that  from  said  point  the  cars  on  which  said  lum- 
ber was  loaded  were  hauled  by  the  said  defendant  Butte,  Ana- 
conda &  Pacific  Railway  Company  and  the  lumber  thereon 
delivered  by  it  to  the  said  consignee. 
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"VII.  That  the  freight  on  said  lumber  was  payable  by  plain- 
tiff, that  is  to  say,  that  the  said  plaintiff  had  agreed  with  the 
said  consignee  to  deliver  the  lumber  to  the  latter  on  Butte 
Hill  at  a  price  which  included  the  freight,  and  that  the  said 
freight  was  payable  at  the  point  of  delivery  to  the  consignee. 

**VIII.  That  the  said  defendants  exacted  from  the  said 
plaintiff,  through  the  said  consignee,  and  demanded  and  re- 
quired payment  of  freight  on  said  lumber  as  a  condition  of  the 
delivery  thereof,  at  the  rate  of  eleven  and  one-half  cents  per 
100  pounds,  and  the  said  plaintiff,  through  his  said  consignee, 
paid  the  freight  therefor  at  said  rate,  and  that  the  freight 
thus  paid  by  the  said  plaintiff  for  the  said  lumber  amounts  in 
the  aggregate  to  the  sum  of  $11,157.01;  that  the  said  freight, 
to-wit,  the  moneys  paid  for  the  said  freight  charges,  was  paid 
to  and  collected  by  the  defendant  Butte,  Anaconda  &  Pacific 
Bailway  Company. 

''IX.  That  out  of  the  said  moneys  so  collected,  the  said 
Butte,  Anaconda  &  Pacific  Railway  Company  retained  for  its 
share  the  sum  of  one  and  one-half  cents  per  100  pounds;  and 
that  its  chaise  for  its  services  in  the  transportation  and  de- 
livery of  the  said  lumber  was  one  and  one-half  cents  per  100 
pounds;  and  that  the  remainder  of  the  moneys  so  collected  for 
said  freight,  as  aforesaid,  was  paid  over  by  the  Butte,  Ana- 
conda &  Pacific  Railway  Company  to  the  Northern  Pacific 
Railway  Company,  and  received  and  retained  by  it. 

*'X.  That  the  Butte,  Anaconda  &  Pacific  Railway  Company, 
in  collecting  the  said  freight,  as  aforesaid,  from  the  plaintiff, 
through  the  said  consignee,  was  acting  as  the  agent  of  the 
Northern  Pacific  Railway  Company,  as  well  as  for  itself. 

'*XI.  And  the  plaintiff  further  alleges  that  the  said  rate  of 
freight  charged  and  collected  from  the  plaintiff,  as  aforesaid, 
was  excessive  and  unreasonable,  and  that  it  was  excessive  and 
unreasonable  to  the  extent  of  one  and  one-half  cents  per  100 
pounds  in  the  case  of  any  and  every  carload  exceeding  60,000 
pounds  in  weight  and  in  the  case  of  every  carload  of  less  than 
60,000  pounds  in  weight,  said  rate  was  excessive  and  unreason- 
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able  to  the  extent  that  the  charge  made  for  aadi  carload  ex- 
ceeded $60,  and  that  on  every  carload  of  the  freight  hereinbe- 
fore referred  to,  more  than  $60  was  collected. 

''Xn.  That  said  rate  was  also  discriminatory  as  against 
the  plaintiff,  and  as  between  the  plaintiff  and  other  persons  en- 
gaged in  the  same  kind  of  business,  and  shipping  similar 
articles  over  defendants'  roads  to  the  said  point  in  similar 
circumstances,  and  even  firom  greater  distances,  to-wit,  from 
Hamilton  and  St.  Begis  aforesaid,  and  that,  thereby,  such  other 
I>ersons  were  given  a  preference  over  the  plaintiff  to  the  extent 
of  said  excessive  rates;  that  the  said  rate  was  also  discriminar 
tory  to  said  extent  as  against  the  said  stations  of  Evaro  and 
Schley,  and  as  between  the  said  stations  and  the  said  stations 
of  Hamilton  and  St.  Regis,  and  that  it  was  necessary  for  the 
plaintiff  to  ship  the  said  lumber  from  the  said  stations  of 
Evaro  and  Schley. 

''XITI.  That  the  rate  charged  by  and  collected  for  and  re- 
ceived by  the  Northern  Pacific  Railway  Company  for  the  trans- 
portation of  the  said  lumber  to  Rocker  and  its  delivery  there 
to  the  Butte,  Anaconda  &  Pacific  Railway  Company  was  also 
excessive,  unreasonable  and  discriminatory  as  aforesaid. 

'  *  XIY .  That  the  charge  made  and  collected,  an  aforesaid,  by 
the  Butte,  Anaconda  &  Pacific  Railway  Company  for  the  trans- 
portation of  lumber  shipped  by  plaintiff,  as  aforesaid,  was 
the  regular  rate  charged  by  said  defendant  on  similar  articles 
of  lumber  delivered  to  it  in  carload  lots  at  Rocker  by  the 
Northern  Pacific  Railway  Company  for  delivery  at  Butte  Hill, 
and  that  the  said  charge  was  made  without  any  reference  to 
the  point  of  origin  on  the  Northern  Pacific  Railway  of  the 
freight  so  transported ;  that  the  excessive  charge  over  and  above 
a  reasonable  rate  or  charge  and  the  discrimination  in  charges 
hereinbefore  set  forth  were  in  the  charge  made  by  the  Northern 
Pacific  Railway  Company  and  the  amount  received  by  it  for 
transportation  of  the  said  lumber  to  Rocker  and  the  transfer 
there  to  the  Butte,  Anaconda  &  Pacific  Railway  Company. 
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"av.  That  a  rate  or  charge  on  said  lumber,  for  handling 
and  transporting  the  same  from  either  Evaro  or  Schley  afore- 
said to  Bocker  and  delivering  the  same  at  Rocker  to  the  Butte, 
Anaconda  &  Pacific  Railway  Company,  of  eight  and  one-half 
eents  per  100  pounds,  in  case  of  carloads  in  excess  of  60,000 
pounds  and  in  case  of  carloads  of  60,000  pounds  or  of  a  lesser 
weight,  a  total  charge  of  $51  per  car,  would  have  been,  re- 
spectively, a  reasonable  and  sufiScient  rate  to  have  charged 
therefor,  and  that  such  rates  or  charges  were  the  highest  rea- 
sonable rates  to  charge  therefor,  and  that  everything  above 
them,  or  either  of  them,  charged  during  said  period  to  the 
plaintiff,  was  unjust,  excessive,  unreasonable  and  discrimina- 
tory, as  hereinbefore  more  fully  alleged. 

■ 

"XVI.  And  plaintiff  avers,  on  his  information  and  belief, 
that  during  the  whole  of  the  said  period,  to-wit,  on  and  between 
the  aforesaid  dates,  the  defendant  Northern  Pacific  Railway 
Company  was  transporting  and  causing  to  be  delivered  by  the 
Butte,  Anaconda  &  Pacific  Railway  Company  similar  articles 
in  similar  circumstances  and  to  all  points  on  Butte  Hill  from 
Hamilton  aforesaid,  and  for  shippers  shipping  from  Hamilton, 
for  ten  cents  per  100  pounds,  and  from  St.  Regis  aforesaid, 
and  for  shippers  shipping  from  St.  Regis,  for  eleven  cents 
per  100  pounds;  that  the  said  rates  were  for  carloads  and  were 
accompanied  with  a  minimum  requirement  of  60,000  pounds; 
that  is  to  say,  that  if  the  load  actually  shipped  was  less  than 
60,000  pounds,  the  defendants  would  collect  as  for  60,000 
pounds;  that  the  rate  of  ten  cents  per  100  pounds  with  a  mini- 
mum requirement  weight  of  60,000  pounds  per  car  would 
have  been  a  sufiScient  rate  to  have  charged  from  said  stations 
of  Evaro  and  Schley  to  Butte  Hill  and  to  said  point  of  de- 
livery to  said  consignee,  and  from  each  of  them,  and  was  the 
highest  rate  that  could  reasonably  have  been  charged  there- 
from, and  that  everything  above  that  charged  during  the  said 
period  to  the  plaintiff  was  unjust,  excessive,  unreasonable,  and 
discriminatory. 
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^'XYII.  That  the  said  gtation  of  Hamilton  is  situated  on  a 
branch  road  operated  by  the  said  Northern  Pacific  Bailway 
Company  and  leaving  the  main  line  of  the  said  Northern  Pa- 
cific Bailway  Company's  road  at  Missoula,  Mont.,  and  said 
station  of  St.  Regis  is  on  another  branch  i*oad  operated  by 
said  Northern  Pacific  Railway  Company  and  departing  from 
its  main  line  west  of  Missoula;  that  the  said  stations  of  Evaro 
and  Schley  are  situated  on  the  main  line  of  the  Northern 
Pacific  Railway  Company  and  west  of  Missoula;  that  the  dis* 
tance  from  either  of  said  last-named  stations  to  Missoula  is  less 
than  the  distance  from  Hamilton  to  Missoula  and  less  than  the 
distance  from  St.  Regis  to  Missoula,  to-wit,  that  Hamilton  is 
distant  by  said  railroad  forty-eight  miles  from  Missoula;  that 
St  Regis  is  distant  from  Missoula  by  said  railroad  seventy- 
eight  miles;  that  Evaro  and  Schley  are  distant  respectively 
from  Missoula  seventeen  and  twenty-two  miles;  that  all  freight 
going  from  Hamilton  and  St.  Regis,  as  well  as  from  Evaro  and 
Schley  and  other  points  on  the  main  line  and  branches  of  the 
road  of  the  Northern  Pacific  Railway  Company,  and  destined 
for  Butte  Hill,  had  to  pass,  and  did  pass,  during  the  period 
in  question,  through  the  same  yard  of  said  defendant  at  Mis- 
soula, and  that  Rocker  and  Butte  Hill  are  situated  east  of 
Missoula. 

''XYIII.  That  no  conditions  or  circumstances  existed  in 
favor  of  St.  Regis  or  Hamilton  as  against  either  Evaro  or 
Schley  as  a  shipping  point,  and  that  no  conditions  or  circum- 
stances existed  at  Evaro  or  Schley  or  between  either  of  said 
points  and  Missoula  that  would  make  it  more  expensive  to  handle 
or  transport  freight  from  these  points,  or  that  would,  in  any 
manner,  require  or  justify  a  higher  rate  of  freight,  and  that  no 
greater  service  or  different  service  was  rendered  to  the  plain- 
tiff in  connection  with  the  transportation  of  said  lumber  by  the 
defendants,  or  either  of  them,  than  was  rendered  by  them,  and 
each  of  them,  to  shippers  of  similar  articles  of  lumber  from 
Hamilton  or  St.  Regis,  and  the  said  discrimination  in  rates  be- 
tween the  said  points  and  the  plaintiff  and  shippers  shipping 
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from  Hamilton  or  St.  Regis  was  unjust  and  not  based  upon 
any  fact  or  condition  justifying  any  difference  in  rates. 

"XIX.  Plaintiff  further  alleges  that  on  or  about  the  fifteenth 
day  of  January,  1915,  the  said  defendants  reduced  the  rate  on 
lumber  from  said  stations  of  Schley  and  Evaro,  to-wit,  on 
such  lumber  as  had  been  shipped  by  plaintiff  as  aforesaid,  to 
ten  cents  per  100  pounds,  the  other  conditions  remaining  the 
same,  and  put  into  effect  a  schedule  at  the  rate  of  ten  cents 
per  100  pounds,  as  aforesaid;  that  thereby  the  rates  from  tho 
said  stations  were  put  on  an  equality  with  the  rates  from 
Hamilton  aforesaid,  and  reduced  one  cent  below  the  St.  Regis 
rate  then  in  force,  and  that  these  reduced  rates  so  established 
on  January  15,  1915,  have  ever  since,  up  to  and  including  the 
time  of  the  commencement  of  this  action,  remained  in  force. 

**XX.  That  neither  of  said  defendants  was  ever  authorized  by 
the  Board  of  Railroad  Commissioners  of  the  state  of  Montana 
to  make,  charge,  or  receive  any  higher  rate,  either  jointly  or 
severally,  from  Evaro  or  Schley  aforesaid  to  Rocker  or  Butte 
Hill  than  from  Hamilton  or  St.  Regis  to  Rocker  or  Butte  Hill, 
or  to  make  any  discrimination  in  rates  between  Evaro  or 
Schley  and  either  Hamilton  or  St.  Regis,  to  any  point  east  of 
Missoula,  by  making  lesser  rates  from  Hamilton  or  St.  Regis 
or  otherwise. 

**XXI.  That  the  said  defendants  have  collected  and  received, 
as  aforesaid,  excessive  charges  amounting  in  the  aggregate  to 
more  than  $1,070.21,  and  that  the  charges  over  and  above  ten 
cents  per  100  pounds  where  the  weight  of  the  load  exceeded 
60,000  pounds,  and  in  excess  of  $60  per  car  where  the  weight 
of  the  load  was  60,000  pounds  or  less,  amount  to  $1,070.21; 
that  the  amount  collected,  as  aforesaid,  from  the  plaintiff  for 
each  of  said  cars  and  loads,  together  with  the  numbers  of  the 
cars  used  in  transporting  the  said  lumber  and  the  weight  of 
each  car,  as  well  as  the  amount  of  the  whole  charge,  are  shown 
in  a  statement  thereof  annexed  to  this  complaint  marked  'Ex- 
hibit A'  and  made  a  part  hereof,  the  same  as  if  fully  set  forth 
herein. 

«0  Mont. — 15 
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''XXII.  Plaintiff  avers,  on  his  information  and  belief,  that 
payment  of  said  snm  to  the  plaintiff  has  been  demanded  on 
behalf  of  the  plaintiff,  but  that  the  defendants  have  refused, 
and  still  refuse,  to  pay  the  same,  or  any  part  thereof." 

The  prayer  is  for  judgment  in  the  sum  of  $1,070.21,  to- 
gether with  interest  from  the  twenty-eighth  day  of  November, 
1914,  and  costs  of  suit. 

We  must  confess  our  inability  to  clearly  follow  the  argu- 
[1]  ment  advanced  by  plaintiff's  learned  counsel.  After  a 
careful  review  of  the  record  and  of  the  briefs,  and  examination 
of  the  authorities  cited,  it  is  clear  to  us  that  the  lower  court 
was  correct  in  sustaining  the  demurrer  to  the  complaint,  as  it 
is  attempted  to  plead  a  cause  of  action  in  utter  disregard  of  the 
Bailroad  Commission  Law.  (Chap.  37,  Laws  1907.)  In  defin- 
ing their  theory  of  the  action,  counsel  for  the  plaintiff  assert 
that  it  "is  not  based  on  the  Railroad  Commission  Law.  There- 
fore the  Railroad  Commission  Law  is  in  no  manner  a  standard 
by  which  the  suflSciency  of  the  complaint  is  to  be  determined. 
•  •  •  The  complaint  does  not  allege  that  the  commission 
had  fixed  a  rate  and  that  defendants  charged  more  than  that 
rate."  They  contend  that  the  action  is  based  **on  the  common 
law,  the  Constitution,  and  the  written  law,"  rather  than  the 
Railroad  Commission  Law.  Section  7  of  Article  XV  of  the 
Constitution,  relied  upon  by  the  plaintiff,  reads  in  part  as  fol- 
lows: 

"All  individuals,  associations,  and  corporations  shall  have 
equal  rights  to  have  persons  or  property  transported  on  and 
over  any  railroad,  transportation  or  express  route  in  this  state. 
No  discrimination  in  charges  or  facilities  for  transportation  of 
freight  or  passengers  of  the  same  class  shall  be  made  by  any 
railroad,  or  transportation,  or  express  company,  between  per- 
sons or  places  within  this  state;  but  excursion  or  commutation 
tickets  may  be  issued  and  sold  at  special  rates,  provided  such 
rates  are  the  same  to  all  persons.  No  railroad  or  transportation, 
or  express  company  shall  be  allowed  to  charge,  collect,  or  re- 
ceive, under  penalties  which  the  legislative  assembly  shall  pre- 
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scribe,  any  greater  charge  or  toll  for  the  transportation  of 
freight  or  passengers  to  any  place  or  station  upon  its  route  or 
line,  than  it  charges  for  the  transportation  of  the  same  class 
of  freight  or  passengers  to  any  more  distant  place  or  station 
upon  its  route  or  line  within  this  state." 

Under  this  provision,  it  is  contended  by  the  plaintiflP:  "A 
shipper  from  Evaro  and  Schley  could  not  be  subjected  to  any 
discrimination  in  charges  or  facilities,  and  as  between  Hamil- 
ton or  St.  Regis  and  Evaro  and  Schley,  no  discrimination  is 
allowable."  Granting  plaintiff's  contention,  the  language  em- 
ployed in  the  Constitution  clearly  indicates  that  there  shall  be 
legislation  on  the  subject,  and  the  legislature  in  1907  having 
provided  for  a  Board  of  Railroad  Commissioners  (Chap.  37, 
Laws  1907),  and  prescribed  its  jwwers,  duties  and  functions, 
in  the  fixing  of  reasonable,  freight  rates  and  the  prevention  of 
discrimination  by  independent  carriers  as  well  as  joint  carriers, 
its  provisions  are,  in  our  opinion,  exclusive  in  so  far  as  plain- 
tiff's alleged  rights  involved  are  legislated  upon,  and  the  reme- 
dies thereby  prescribed  must  be  followed.  Were  there  no 
statute  covering  the  subject,  the  plaintiff's  contention  for  the 
existence  of  a  common-law  remedy  would  be  deserving  of  serious 
consideration;  but  since  whatever  common-law  remedies  may 
have  been  available  prior  to  the  enactment  of  the  statute  have 
been  superseded  thereby,  we  must  now  look  alone  to  existing 
legislation  covering  the  subject.  The  ** written  law"  relied 
upon  by  the  plaintiff  is  the  statutory  law,  and  upon  reference 
thereto  it  appears  that  plaintiff's  exclusive  remedy  is  by  com- 
pliance with  the  provisions  of  section  4377  or  4389  of  the  Re- 
vised Codes,  and  he  does  not  allege  to  have  done  or  pretended 
to  have  done  either,  so  that  in  our  opinion  the  complaint  does 
not  state  a  cause  of  action  upon  any  theory.  It  is  our  view 
that  the  statute  creating  the  Board  of  Railroad  Commissioners, 
enacted  in  1907,  and  now  embraced  in  sections  4363  to  4399, 
inclusive,  of  the  Revised  Codes,  is  prima  facie  within  the  con- 
stitutional limitations  above  quoted  respecting  the  fixing  of 
tariffs  on  freight  shipments  over  various  lines  within  the  state 
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of  Montana,  and  joint  tariffs  as  regards  connecting  lines,  and 
the  prevention  of  discrimination  in  the  rates  charged  and  col- 
lected. If  the  contention  of  plaintiff  be  correct,  then  the  Rail- 
road Commission  Law  is  a  nullity,  but  question  concerning 
its  constitutionality  is  not  raised  on  this  appeal,  and  in  the 
absence  thereof,  it  will  be  conclusively  presumed  to  be  consti- 
tutional. 

In  paragraph  XX  of  the  complaint,  it  is  alleged  that  the 
defendants  were  never  authorized  by  the  Board  of  Railroad 
Commissioners  to  make,  charge  or  receive,  either  jointly  or 
severally,  a  higher  rate  from  Evaro  or  Schley  to  Rocker  or 
Butte  Hill  than  from  Hamilton  or  St.  Regis  to  Rocker 
or  Butte  Hill,  or  to  make  discrimination  in  rates  between 
Evaro  or  Schley  and  from  Hamilton  or  St.  R^gis  to  any  point 
east  of  Missoula,  by  making  lesser  rates  from  Hamilton  to 
St.  Regis;  but  it  is  apparent  that  this  allegation  is  not  pred- 
icated on  section  4389,  Revised  Codes,  as  it  is  not  alleged 
that  the  amount  paid  to  and  collected  by  the  defendants 
was  in  excess  of  the  rates  fixed  and  established  by  the  Rail- 
road Commission,  and  if  it  be  plaintiff's  claim  that  the  rate 
from  Evaro  and  Schley  was  fixed  by  the  Railroad  Commission 
at  ten  cents  per  hundred  pounds,  and  that  the  defendants  col- 
lected in  excess  of  such  rate,  then  his  action  would  be  under 
[2]  the  above  section  and  the  complaint  fails  to  allege  that  the 
payment  was  made  in  Lewis  and  Clark  county,  and  also  fails 
to  allege  that  the  action  was  brought  within  twelve  months 
from  the  date  of  such  payment.  Payment  in  Lewis  and  Clark 
county  was  necessary  to  give  the  court  of  that  county  juris- 
diction in  the  first  instance.  {Hewitt  Logging  Co.  v.  Northern 
Pacific  By.  Co,,  97  Wash.  597;  3  A.  L.  R.  198,  166  Pac.  1153; 
Atlantic  Coast  Line  R,  Co.  v.  Burnette,  239  U.  S.  199,  60  L.  Ed. 
226,  36  Sup.  Ct.  Rep.  75;  American  Ry.  Co.  v.  Coronas, 
230  Fed.  545,  L.  R.  A.  1916E,  1095,  144  C.  C.  A.  599;  Conco 
V.  Smdth,  97  Misc.  Rep.  447,  161  N.  Y.  Supp.  293;  Bemett  v. 
Grand  Rapids  &  7.  R.  Co.,  194  Mich.  64,  L.  R.  A.  1917E,  322, 
160  N.  W.  424;  A.  J.  Phillips  Co.  v.  Gra7id  Western  Trunk  Ry. 
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Clearly  this  allegation  does  not  predicate  plaintiff's  right  of  re- 
covery of  the  amount  paid  the  defendants  in  excess  of  the  rate 
established  by  the  Board  of  Railroad  Commissioners  for  such 
service  upon  the  provisions  of  this  section.  However,  further 
consideration  of  the  effect  of  this  allegation  becomes  unneces- 
sary in  view  of  the  express  waiver  on  the  part  of  counsel 
of  any  reliance  whatsoever  upon  the  Bailroad  Commission 
Law. 

Section  4375,  Revised  Codes,  provides:  "The  power  and 
[3]  authority  is  hereby  vested  in  the  [State]  Board  and  it 
18  made  its  duty  to  adopt  as  soon  as  practicable  after  the 
organization  of  the  board,  all  necessary  rates,  charges  and 
regulations  to  govern  and  regulate  freight  and  passenger  tar- 
iffs. •  •  •  Said  board  shall  also  have  the  power  and  it 
shall  be  its  duty,  to  fix  and  establish  for  all  or  any  con- 
necting lines  of  railroad  in  this  state  reasonable  joint  rates 
of  freight  charges,"  etc.  The  presumption  is  *'that  official 
duty  has  been  regularly  performed."  (Sec.  7962,  subd.  15, 
Rev.  Codes;  Beck  v.  HolUmd,  29  Mont.  234,  74  Pac.  410; 
Burton  v.  Kipp,  30  Mont.  275,  76  Pac.  563 ;  Grant  v.  Williams, 
54  Mont.  246,  169  Pac.  286 ;  Stephens  v.  CorUey,  48  Mont  352, 
Ann.  Cas.  W15D,  958,  138  Pac.  189 ;  State  v.  Oroom,  49  Mont. 
354,  141  Pac.  858;  Grant  v.  Waiiams,  54  Mont  426,  171 
Pac.  276.) 

It  is  also  to  be  presumed  that  the  larW  has  been  obeyed. 
(Sec.  7962,  subd.  33,  Rev.  Codes;  Kerr  v.  Blaine,  49  Mont. 
602,  144  Pac.  566;  State  v.  Hopkins,  54  Mont  52,  Ann.  Cas. 
1918D,  956,  166  Pac.  304.) 

Sections  4385,  4386  and  4392,  Revised  Codes,  impose  heavy 
penalties  on  railroads  for  charging  greater  or  less  rates  than 
those  fixed  by  the  Railroad  Commission,  and  the  presumption 
is  that  a  railroad  in  charging  a  rate  has  complied  with  the 
law,  and  that  the  rate  is  in  accordance  with  the  published 
and  approved  tariff  established  by  the  Railroad  Commission. 
i^Cvncinnati  etc.  B.  Co.  v.  Rankin,  241  U.  S.  319,  L.  R.  A. 
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1917A,  265,  60  L.  Ed.  1022,  36  Sup.  Ct.  Eep.  555;  New  York 
Cent.  &  Hudson  River  B.  Co.  v.  Beaham,  242  U.  S.  149,  61 
L.  Ed.  210,  37  Sup.  Ct.  Rep.  43.) 

In  Charles  U.  Lilly  Co.  ▼.  Northern  Padfic  By,  Co.,  64 
"Wash.  589.  117  Pac.  401,  the  plaintiff  alleged  unjust  and 
illegal  discrimination  in  rates  and  sought  recovery  of  the  ex- 
cess paid  by  him.  The  court  sustained  the  demurrer  to  the 
complaint  because  it  failed  to  allege  that  the  carrier  had  not 
complied  with  the  provisions  of  the .  Act  to  regulate  com- 
merce. The  court  said:  *'It  will  be  observed  that  the  appel 
lant  does  not  allege  that  the  carrier  had  not  complied  with  the 
provision  of  the  Act  to  regulate  commerce  with  reference 
to  filing  a  schedule  of  rates,  nor  does  it  allege  that  by  the 
rate  charged  it  exceeded  the  rate  shovm  on  the  schedule. 
Since  there  is  no  allegation  of  a  violation  of  the  law  in  these 
respects  it  will  be  presumed  there  was  no  such  violation.*' 

The  allegations  of  the  second  amended  complaint  are  wholly 
insufificient  to  show  that  the  freight  charges  paid  by  plaintiff 
upon  shipments  made  by  him  were  not  in  accordance  with 
tariffs  adopted  and  in  force  between  such  points  at  the  time 
the  shipments  were  made.  A  tariff  duly  filed  and  published 
[4]  has  the  force  and  effect  of  a  statute,  binding  alike  upon 
the  shipper  and  carrier  until  modified  by  the  tribunal  author- 
ized  to  change  it.  {Atchison.,  Topeka  &  S.  F.  Ry.  Co.  v.  Young, 
102  Kan.  875,  171  Pac.  1156 ;  Pennsylvania  By,  Co.  v.  Interna- 
tional Coal  Co.,  230  U.  S.  184,  Ann.  Cas.  1915A,  315,  57 
L.  Ed.  1446,  33  Sup.  Ct.  Rep.  893.)  The  alle^rations  of  the 
complaint  being  insufiicient  to  show  that  the  lumber  was  not 
shipped  under  a  duly  adopted  tariff  then  in  force  and  effect, 
does  the  complaint  state  facts  suflBcient  to  constitute  a  cause 
of  action,  on  the  theory  that  the  rates  charged  were  in  excess 
of  the  tariff  in  force?  Section  4389  of  the  Revised  Codes  pro- 
vides for  action  by  any  person  or  shipper  against  the  railroad 
to  recover  amounts  paid  to  any  railroad  *'in  excess  of  the 
rates,  tolls  or  charges  fixed  and  established  by  said  board  for 
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Bach  Bervices."  This  section  further  provides  that  such  action 
shall  be  brought  in  the  district  court  of  the  county  in  which 
the  payment  was  made  and  **  shall  be  brought  within  twelve 
months  from  the  date  of  such  payment." 

Plaintiff  cites  and  further  relies  upon  section  4398,  Re- 
[6]  vised  Codes,  which  reads  as  follows:  **This  Act  shall 
not  have  the  effect  to  release  or  waive  any  right  of  action 
by  the  state  or  any  person  for  any  right,  penalty  o^  forfeiture 
which  may  have  arisen,  or  may  hereafter  arise,  under  any 
Jaw  of  this  state,  and  all  penalties  accruing  under  this  Act 
shall  be  cumulative  to  each  other,  and  a  suit  for  or  recovery 
of  one,  shall  not  be  a  bar  to  the  recovery  of  any  other  pen- 
alty." While  this  section  provides  that  ''the  t*ight  of  action 
by  the  state  or  any  person  for  any  right,  penalty  or  forfeiture 
which  may  have  arisen,  or  may  hereafter  arise,  under  any 
law  of  this  state,"  etc.,  it  does  not  declare  that  the  remedies 
for  enforcing  such  rights  are  not  to  be  governed  by  the  Rail- 
road Commission  Law. 

Section  4398,  Revised  Codes,  differs  in  this  respect  from 
the  provisions  in  the  Interstate  Commerce  Act  (sec.  8595, 
U.  S.  Comp.  Stats.  1916;  24  Stat.  387),  which  provides: 
«<  •  •  •  Nothing  in  this  Act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  Act  are  in  addition  to 
such  remedies." 

The  state  of  Washington  in  its  Public  Service  Commission 
Law  has  a  section  the  same  as  section  4398  of  our  statute.  In 
the  case  of  Hewitt  Logging  Co,  v.  Northern  Pacific  Ry.  Co,, 
supra,  the  court  in  an  instructive  opinion  construed  this  pro- 
vision, and  among  other  things  said:  **We  may  grant  that 
the  Constitution  declares  the  common  law,  but  it  does  not  fol- 
low that  the  legislature  may  not  occupy  its  acknowledged  field 
and  define  procedures  and  fix  limitations  upon  the  assertion 
of  the  right  preserved.  The  'Public  Service  Commission  Law' 
does  not  assume  to  take  away  the  common-law  right  of  action* 
The  legislature  has  accepted  the  declaration  of  the  Constitu* 
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tion  at  its  full  worth,  and  has  by  a  complete  statute  endeav* 
ored  to  avoid  all  of  the  annoyances  and  collateral  questions 
attending  the  assertion  of  the  common-law  remedy,  such  as 
the  reasonableness  of  the  rate  in  and  of  itself,  and  its  rea- 
sonableness when  compared  to  another  rate,  the  character  and 
extent  of  service,  the  attending  circumstances,  and  the  measure 
of  recovery  which  it  is  said  was  never  defined  at  common  law 
[citing  cases],  and  which  it  is  said  with  equal  gravity  was  as 
certain  as  a  recovery  can  be  upon  an  implied  contract  to 
pay  money   [citing  cases]. 

'^To  define  procedure,  to  make  a  condition  precedent,  and 
to  fix  a  limitation  does  not  destroy  the  force  of  the  Constitu- 
tion. On  the  contrary,  a  law  so  providing  makes  it  efficient, 
certain,  and  uniform  in  its  operation.  The  substantive  right 
remains;  that  is,  all  the  citizen  can  insist  upon,  for  it  ia  held, 
under  authority  without  limit,  that  no  litigant  has  a  vested 
right  in  procedure  so  long  as  his  right  of  action  is  not  abol- 
ished.    •    •    • 

**To  say  that  it  is  beyond  the  power  of  the  legislature  to 
provide  for  an  inquiry  by  a  board  skilled  in  the  technical 
science  of  freight  and  passenger  rates  as  a  prerequisite  to  the 
institution  of  a  suit,  and  within  a  definite  time,  would  be  to 
assert  the  indefensible  principle  that  the  legislature  could  not 
pass  any  law  of  procedure  where  a  right  of  action  existed 
at.  common  law.  That  the  legislature  intended  to  save  all 
substantive  rights  is  made  plain  by  the  Act  itself.  Section 
104  provides:  *This  Act  shall  not  have  the  effect  to  release 
or  waive  any  right  of  action  by  the  state  or  any  person  for 
any  right,  penalty  or  forfeiture  wliich  may  have  arisen  or 
may  hereafter  arise  under  any  law  of  this  state.    •     •    •     » 

**And  section  111  evidences  the  legislative  intent  that  all 
actions  brought  after  the  passage  of  the  Act  should  be  gov- 
erned by  the  terms  of  the  Act  in  so  far  as  it  defined  proce- 
dure. Section  111  saves  only  pending  actions,  while  section  104 
saves  all  substantive  rights  then  accrued  or  thereafter  to 
accrue.    The  object  of  the  law  was  to  fix  a  certain  procedure, 
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applicable  to  all  cases,  and  to  avoid  the  confusion  that  would 
follow  a  holding  for  appellant.    •    •    • 

''The  Act  to  regulate  commerce  preserves  existing  rights 
and  remedies;  the  Public  Service  Commission  Law  preserves 
rights  but  not  remedies  except  as  to  cases  then  pending.'' 

See,  also,  Oraham  Ice  Co.  v.  Chicago,  M.  dk  Si.  P.  Ry, 
Co.,  153  Wis.  145,  140  N.  W.  1097,  construing  the  Rail- 
road Commission  Law  of  Wisconsin,  section  34  of  which  is 
the  same  as  section  4398  of  our  law;  in  which  decision  the 
court  said:  ''It  is  insisted  that  section  34,  Chapter  362,  Laws 
of  1905,  hereinbefore  set  out,  was  intended  by  the  legislature 
to  preserve  the  common-law  remedy.  It  is  true  that  this  pro- 
vision is  quite  broad,  but  in  view  of  other  parts  of  the  Rail- 
road Commission  Law  heretofore  referred  to  we  are  convinced 
that  it  was  not  intended  by  the  legislature  to  save  the  common 
law  remedy  to  the  extent  of  allowing  the  schedule  rate  to 
be  attacked  in  a  common-law  action.  This,  we  think,  appears 
clearly  from  the  legislation  on  the  subject  heretofore  referred 
to.    •    •    • 

"In  the  case  at  bar  there  was  no  application  by  appellant 
to  the  Railroad  Commission  to  change  the  schedule  rates 
which  rates  are  claimed  to  be  excessive.  The  schedule  rates 
must,  therefore,  in  the  present  action  be  regarded  as  the  law- 
ful rates.  •  •  •  Moreover,  as  before  observed,  the  legisla- 
ture has  the  right  within  constitutional  bounds  to  fix  rates  and 
a  remedy  by  action  against  the  Railroad  Commission  is  pre- 
served in  favor  of  any  aggrieved  party,  so  the  rights  of  all 
parties  are  well  guarded  under  the  law.'* 

Our  Railroad  Commission  Law  covers  the  questions  of  rates, 
rebates,  discriminations,  unjust  and  unreasonable  rates,  and 
other  matters  relating  to  intrastate  shipments,  and  makes  the 
Railroad  Commission  the  rate-fixing  body  and  the  tribunal  to 
first  determine  the  questions  of  discrimination  or  unreason- 
ableness of  rates  instead  of  the  railroad  companies  or  the 
courts. 
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Section  4390,  Revised  Codes,  provides  that  any  railroad  may 
bring  an  action  against  the  Board  of  Railroad  Commissioners 
in  the  district  court  to  determine  whether  or  not  any  rate, 
classification,  etc.,  fixed  or  established  by  the  board,  is  just  and 
reasonable. 

Section  4391  gives  the  same  remedy  to  any  shipper  and  pro- 
vides that  he  may  bring  an  action  in  the  district  court  of  the 
county  where  the  principal  office  or  place  of  business  of  such 
railroad  is  situated  or  in  any  county  where  any  classification, 
rate,  toll,  charge,  regulation  or  order  of  the  board  is  applicable, 
against  the  Board  of  Railroad  Commissioners  as  defendants, 
to  determine  whether  or  not  any  such  classificatiou,  rate,  etc., 
is  just  and  reasonable.  This  section  further  provides:  "That 
until  the  final  decision  in  any  such  action,  the  classification, 
rate,  toll,  charge,  regulation  or  order  of  the  board  affecting 
rates  or  charges  shall  be  deemed  to  be  final  and  conclusive; 
except  as  herein  otherwise  provided."  And  this  section  further 
provides:  **That  in  any  action,  hearing  or  proceeding  in 
any  court,  the  classifications,  rates,  tolls,  charges,  regulations 
and  orders  made,  fixed  and  established  by  said  board  shall 
prima  fade  be  deemed  to  be  just,  reasonable  and  proper.'* 

The  board's  orders  affecting  rates  or  charges  are  to  be 
deemed  prima  facie  just  and  reasonable  and  the  court  in 
modifying  or  setting  them  aside  should  exercise  its  discretion 
with  reserve  and  caution.  {State  ex  rel.  Board  of  Railroad 
Commrs.  v.  District  Court,  53  Mont.  229,  163  Pac.  115.)  No 
provision  is  found  in  said  Act  giving  the  board  power  to 
make  rates  retroactive,  nor  is  there  any  express  provision  in 
the  Act  authorizing  the  board,  in  the  event  that  it  determines 
under  section  4377,  or  the  court  determines  under  section 
4384  or  4391,  that  any  rate  fixed  by  the  board  is  unjust  or 
unreasonable,  to  allow  reparation  to  the  shipper  for  the  amount 
paid  during  the  time  such  rate  as  fixed  by  the  board  was  in 
force.  The  rate  established  by  the  board  being  prima  facie  a 
valid  and  reasonable  rate,  presumption  as  to  its  validity  and 
reasonableness  will  be  indulged,  until  its  unreasonable  or  dis- 
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criminatory  character  is  found  by  the  board  itself.  Upon 
change  made  in  the  rate  by  action  of  the  board,  this  presump- 
tion ceases.  No  cause  of  action  can  arise  in  favor  of  the 
shipper  until  the  rate  complained  of  has  been  modified,  by 
the  Railroad  Commission  upon  proper  application  to  it,  or 
by  it  after  judgment  of  a  court  of  competent  jurisdiction 
in  a  direct  proceeding  within  the  provisions  of  the  statute, 
determining  the  rates  as  fixed  by  the  board  to  be  excessive  or 
unreasonable.  The  shipper's  remedy  is  to  promptly  have  the 
rate  modified,  if  unreasonable,  by  the  commission,  or  to  have 
the  reasonableness  thereof  determined  by  a  court  in  an  action 
to  review  the  reasonableness  of  the  rates  as  fixed  and  estab- 
lished.  (Oraham  Ice  Co.  v.  Chicctgo,  M,  &  St,  P,  By.  Co., 
supra;  Northern  Pacific  Ry.  Co.  v.  Solium,  247  U.  S.  477, 
62  L.  Ed.  1221,  38  Sup.  Ct.  Rep.  550.)  Plaintiflf's  remedy 
was  to  apply  to  the  Railroad  Commission  for  a  modification 
of  the  rate  established  or  for  the  fixing  of  a  rate  in  the  event 
no  rate  had  been  established,  and  upon  its  refusal  to  grant 
relief  as  against  an  alleged  excessive  or  discriminatory  rate, 
he  is  entitled  to  have  the  matter  determined  by  a  court  of 
competent  jurisdiction. 

The  statute  differs  from  the  federal  Act  in  that  under  the 
latter  Act  the  Interstate  Commerce  Commission  is  expressly 
authorized  to  order  the  railroad  to  pay  to  the  complainant 
the  sum  it  may  find  he  has  been  damaged  by  reason  of  an 
unjust  rate  or  discrimination  in  violation  of  the  Act  (36 
Stats.  554;  U.  S.  Comp.  Stats.,  sec.  8584),  while  under  the 
state  Act  reparation  may  only  be  had  in  a  court  proceedin<r 
based  upon  the  findings  and  records  of  the  Board  of  Railroad 
Commissioners  (sec.  4389,  Revised  Codes). 

Under  the  Interstate  Commerce  Act,  when  a  person  seeks 
to  recover  back  money  which  it  is  claimed  he  was  required 
to  pay  in  excess  of  some  established  interstate  rate,  or  where 
he  seeks  to  recover  damages  for  discrimination  practiced 
against  him,  or  whenever  he  attacks  the  reasonableness  of  a 
rate,  he  is  required  to  present  his  claim  to  the  Interstate  Com- 
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merce  Commission  for  examination  and  adjustment  before  he 
can  bring  an  action  in  the  courts,  notwithstanding  the  provisions 
of  section  22  of  the  Act  (XT.  S.  Comp.  Stats.,  sec.  8595)  that 
nothing  herein  ''contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law  or  by  statute,  but 
the  proyisions  of  this  Act  are  in  addition  to  such  remedied.'' 
{Robinson  v.  Baltimore-Ohio  B.  Co.,  222  U.  S.  506,  56  L.  Ed. 
288,  32  Sup.  Ct.  Rep.  114;  MUdheU  Coal  &  Coke  Co.  v. 
Pennsylvania  By.  Co.,  230  U.  S.  247,  57  L.  Ed.  1472,  33  Sup. 
Ct.  Eep.  916;  Hotuard  Supply  Co.  v.  Chesapeake  &  Ohio  By. 
Co.  (C.  C),  162  Fed.  188;  Franklin  v.  Philadelphia  etc.  By. 
Co.  (D.  C),  203  Fed.  134^  United  States  v.  Merchants'  cfe  M. 
Traffic  Assn.,  242  U.  S.  178,  61  L.  Ed.  233,  37  Sup.  Ct.  Eep. 
24.) 

The  reasoning  in  the  above  cases  applies  with  equal  force 
to  our  statute  and  to  the  lack  of  jurisdiction  of  the  courts 
to  pass  upon  the  reasonableness  of  the  rates  and  discriminations 
before  the  commission  has  taken  action  thereon.  In  other 
words,  before  any  shipper  can  recover  in  the  courts  damages 
for  excess  rates  or  discriminations,  the  discrimination  or  un- 
reasonableness of  the  rate  must  first  be  passed  upon  by  the 
special  tribunal  expressly  created  and  authorized  by  law  to 
handle  such  matters — the  Railroad  Commission. 

The  fact  that  the  Railroad  Commission  is  not  authorized, 
upon  deteimining  that  a  rate  is  unreasonable  or  discrimina- 
tory, to  order  reparation,  does  not  prevent  a  shipper,  after 
the  rate  has  been  so  determined  by  the  special  tribunal  cre- 
ated for  that  express  purpose,  from  maintaining  an  action  in 
court  to  recover  damages  sustained  by  him  as  a  result  of 
such  unreasonable  or  discriminatory  rate.  His  action  is  based 
upon  the  fact  that  such  rate  has  been  so  declared  by  the 
proper  tribunal,  and  the  court  merely  determines  the  amount 
of  damages,  if  any,  sustained. 

The  cases  of  Santa  Fe  etc.  Co.  v.  AtchOson  etc.  By.  Co.,  21 
N.  M.  496,  155  Pac.  1093,  and  Murphy  v.  New  York  Cent 
By.,  170  App.  Div.  788,  156  N.  Y.  Supp.  49,  cited  by  plaintiff. 
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[6]  are  not  in  conflict  with  this  theory.  A  voluntary  redac- 
tion of  a  rate  by  a  carrier  would  not  make  the  prior  rate  un- 
lawful, unreasonable  or  discriminatory  and  the  basis  for  an 
action  for  damages. 

The  supreme  court  of  Wisconsin  in  an  exhaustive  opinion 
has  held  that  a  shipper  must  first  present  his  claim  to  the 
Railway  Commission  for  determination  of  the  reasonableness  of 
the  rate  by  that  board  before  he  can  maintain  an  action  in 
court.  {Oraham  Ice  Co.  v.  Chicago,  U.  &  St.  Ry.  Co., 
supra;  see,  also,  Hemtt  Logging  Co.  v.  Northern  Pacific  Ry. 
Co.,  supra;  Manufacturers'  Ry.  Co.  v.  Ur^ted  States,  246  U.  S. 
457,  62  L.  Ed.  831,  38  Sup.  Ct.  Rep.  383;  State  ex  rel.  City 
of  BiUings  v.  Billings  Gas  Co.,  55  Mont.  102,  173  Pac.  799; 
Beadle  v.  Kansas  City  etc.  R.  Co.,  51  Kan.  248,  32  Pac.  910; 
Winsor  Coal  Co.  v.  Chicago  &  A.  R.  Co.  (C.  C),  52  Fed.  716; 
Chicago,  B.  I.  dk  P.  By.  Co.  v.  GUst,  79  Okl,  8,  190  Pac.  878.) 
Were  this  not  the  correct  procedure  under  the  statute,  great 
and  inevitable  confusion  and  uncertainty  would  result,  as  there 
might  arise  a  multiplicity  of  suits  with  varied  determinations 
in  the  several  jurisdictions  in  the  state.  In  the  case  of  State 
ex  rel.  City  of  BiUings  v.  BiUings  Oas  Co.,  supra,  this  court, 
speaking  through  Mr.  Justice  HoUoway,  said:  ^'A  considera- 
tion of  the  statute  [Chap.  52,  Laws  1913]  leads  to  the  con- 
clusion that  in  its  enactment  the  legislature  intended  to  pro- 
vide a  comprehensive  and  uniform  system  of  regulation  and 
control  of  public  utilities,  by  a  specially  created  tribunal, 
through  which  the  state  itself  exercises  its  sovereign  power. 
Our  conclusion  is  that  since  1913  the  Public  Service  Commis- 
sion has  had  exclusive  jurisdiction  over  the  subject  of  rate 
regulation  of  this  company  [speaking  of  the  tariffs  established 
by  the  Board  of  Railroad  Commissioners,  ex-officio  Public 
Service  Commission],  that  the  provisions  of  the  [city]  fran- 
chise contract  fixing  rates  were  superseded  by  the  rates  ap- 
proved by  the  commission,  and  that  the  remedy  of  the  city  is 
by  complaint  to  the  commission  if  the  rates  now  in  effect 
are  excessive."     This  language  is  applicable  tp  the  parent 
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statute,  which  establishes  a  comprehensive  system  for  the  gov- 
ernment of  common  carriers  within  the  state. 

Therefore:  (1)  If  the  rate  charged  from  Evaro  and  Schley 
[7]  was  the  rate  fixed  and  established  by  the  Railroad  Com- 
mission, and  if  the  plaintiff  seeks  to  have  the  rate  so  established 
declared  unjust  and  unreasonable  or  discriminatory,  he  should 
have  proceeded  under  the  provisions  of  section  4391;  or  (2) 
if  no  rate  whatever  had  been  established  by  the  board,  or  the 
rate  fixed  was  considered  excessive  then  he  should  have  made 
application  to  the  board,  under  section  4377,  for  investigation 
and  determination  as  to  its  justness  and  reasonableness,  before 
he  would  be  in  a  position  to  maintain  action  in  the  courts; 
or  (3)  if  the  plaintiff's  case  is  predicated  upon  freight 
charges  made  in  excess  of  those  fixed  and  established  by  the 
Board  of  Railroad  Commissioners,  then  the  complaint  should 
make  such  allegation  and  the  action  must  be  shown  to  have 
been  brought  within  twelve  months  from  the  date  of  payment, 
under  section  4389.  In  our  opinion,  the  Railroad  Commis- 
sion Law  is  controlling,  and  its  provisions  cannot  be  disre- 
garded. 

The  complaint  does  not  state  a  cause  of  action,  and  the 
judgment  is  affirmed. 

]^R.  Chief  Justice  Brantlt  and  Associate  Justices  R»y- 
NOLDS,  Cooper  and  Holloway  concur. 

Rehearing  denied  June  20,   1921. 
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STURM  ft  DBAEE,  Respondent,  t;.  ROBERTS  ELEVATOR 

CO.,  Appellant. 

(No.  4,347.) 
(Submitted  April  18,  1921.    Decided  May  31,  1921.) 

[198  Pac.  545.] 

8ale$ — Breach  of  Contract — Market  Value — Evidence  —  Suffi- 
ciency — Substantial  Damages  Recoverable,  When. 

Sales — Breach  of  Contract — Market  Value — Evidence — SuflSciency. 

1.  Where,  in  an  action  for  breach  of  contract  of  sale  of  hay,  the 
verdict  was  based  on  a  market  value  of  nineteen  dollars  per  ton,  the 
testimony  on  that  issue  ranging  from  fifteen  dollars  to  twenty-six 
dollars  per  ton.  the  award  was  oot  open  to  the  objection  that  it  was 
not  supported  by  the  evidence  because  no  evidence  was  given  placing 
the  value  at  that  exact  amount,  since  substantial  evidence  showing  a 
valuation  in  excess  of  that  returned  warranted  a  verdict  in  the 
smaller  amount. 

Same — Substantial  Damages — Plaintiff  may  Recover,  When, 

2.  Under  sections  6056  and  6082,  Revised  Codes,  evidence  that  the 
market  price  of  the  hay  purchased  by  plaintiff,  at  time  and  place 
of  delivery,  was  in  excess  of  the  contract  price  was  sufficient  to  en- 
title it  to  substantial  damages  for  defendant's  failure  to  deliver  it, 
even  though  plaintiff's  evidence  did  not  show  that  it  suffered  actual 
damage  by  having  to  go  into  the  open  market  and  purchase  hay 
to  fill  its  own  contracts  or  supply  its  own  needs. 

Appeal  from  District  Court,  Carbon  Cov/nty;  A.  C.  Spencer, 
Judge. 

Action  by  Sturm  &  Drake,  a  corporation,  against  the  Roberts 
Elevator  Company.  Judgment  for  the  plaintiff  and  defendant 
appeals  from  the  judgment  and  from  an  order  overruling  its 
motion  for  a  new  trial.    Affirmed. 

Mr.  Frank  P.  Whicher,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

There  is  no  evidence  sufficient  to  support  the  verdict  for 
the  following  reasons:  1.  There  is  no  evidence  of  any  market 
price  of  hay  on  January  1,  1917;  2.  There  is  no  evidence  to 
support  the  particular  amount  which  the  jury  returned  in 
their  verdict;  3.  There  was  no  evidence  of  any  actual  damage 
to  the  plaintiff.    There  is  no  evidence  whatever  that  there 
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was  ever  any  established  market  in  Billings,  and  the  wit- 
nesses for  the  plaintiff  have  based  their  testimony  on  hearsay 
and  on  what  one  individual  would  pay  another  for  hay  about 
January  1,  1917.  This  does  not  constitute  market  value. 
(26  Cyc.  819;  Martin  v.  Fletcher,  77  Or.  408,  149  Pac.  895; 
McCalUster  v.  Sapping  field,  72  Or.  422,  144  Pac.  432;  Denver 
N.  W.  &  P,  By,  Co.  V.  Howe,  49  Colo.  256,  112  Pac.  779.) 

Plaintiff  contends  that,  in  view  of  section  6056,  Revised 
Codes,  the  fact  that  defendant  did  not  deliver  the  hay  as 
agreed  entitled  plaintiff,  ipso  facto,  to  damages,  notwithstand- 
ing the  fact  that  plaintiff  had  suffered  no  actual  damages,  had 
no  use  for  the  hay,  had  not  contracted  this  hay  to  other 
parties,  and  had  not  been  obliged  to  go  into  the  open  market 
and  purchase  hay  to  fill  its  own  contracts  or  supply  its  own 
needs.  Is  such  reasoning  sound,  or  was  that  ever  the  legisla- 
tive intent  t  I  think  not.  In  the  cases  I  have  been  able  to 
find,  there  has  been  some  actual  damage  by  the  aggrieved 
party;  here  there  was  none,  and  I  therefore  contend  that 
the  plaintiff  was  not  entitled  to  recover. 

Mr.  William  Y.  Beers,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  action  against  defendant  on  two  causes 
of  action  to  recover  damages  for  failure  to  deliver  hay  pur- 
suant to  the  terms  of  two  contracts  for  the  sale  thereof.  Judg- 
ment was  rendered  in  favor  of  plaintiff.  Motion  for  new  trial 
was  made  and  overruled.  Defendant  appeals  from  judgment 
and  from  order  overruling  motion. 

Several  assignments  of  error  are  made  by  defendant,  but 
under  the  provisions  of  rule  10,  subdivision  3,  of  this  court 
(53  Mont.  XXXV,  167  Pac.  x)  only  one  can  be  considered; 
i.  e.,  insufiiciency  of  the  evidence  to  justify  the  verdict. 
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It  is  contended  that  the  evidence  is  insufficient  to  support 
the  verdict  for  the  following  rea^ns;  (1)  There  is  no  evi- 
dence of  any  market  price  of  hay  on  January  1,  1917,  being 
the  date  specified  in  the  contract  for  delivery  thereof;  (2) 
there  is  no  evidence  to  support  the  particular  amount  which 
the  jury  returned  in  their  verdict;  (3)  there  is  no  evidence 
of  any  special  damage  to  the  plaintiff. 

We  are  unable  to  see  the  force  of  the  first  reason  above 
mentioned,  for  no  less  than  four  witnesses  testified  as  to  the 
market  price  of  hay  on  January  1,  1917,  at  place  specified 
for  delivery. 

Under  the  second  reason  it  is  urged  that,  inasmuch  as  a 
[1]  mathematical  calculation  shows  that  the  jury  arrived  at 
its  verdict  on  a  basis  of  a  market  value  of  $19  per  ton  for 
the  hay,  and  there  was  no  evidence  given  as  to  that  exact 
valuation,  there  is  no  basis  for  a  verdict  for  the  particular 
amount  given.  The  evidence,  however,  discloses  that  testimony 
was  given  as  to  the  market  value  ranging  from  $15  to  $26  per 
ton  and  such  is  also  alleged  in  appellant's  brief.  So  long  as 
there  is  substantial  evidence  showing  a  valuation  in  excess 
of  that  allowed  by  the  jury,  then  we  must  hold  that  the  evi- 
dence is  sufficient  to  support  the  verdict  in  that  respect. 

It  is  contended  that  there  is  no  evidence  of  actual  damage, 
[2]  for  the  reason  that  it  does  not  appear  that  plaintiff  suf- 
fered actual  damage,  had  any  particular  use  for  the  hay,  had 
contracted  to  sell  this  hay  to  other  parties,  or  had  been  obliged 
to  go  into  the  open  market  and  purchase  hay  to  fill  its  own 
contracts  or  supply  its  own  needs.  Under  the  statutes  of 
this  state  the  evidence  is  sufficient  to  entitle  plaintiff  to 
substantial  damages  if  it  discloses  that  the  market  price  at 
time  and  place  of  delivery  was  in  excess  of  the  contract  price. 
(Rev.  Codes,  sees.  6056,  6082;  Pritchett  v,  Jenkins,  52  Mont. 
81,  155  Pac.  974.)  The  same  construction  has  been  given  by 
the  supreme  court  of  California  upon  similar  statutes.  {Bui- 
lard  v.  Stone,  67  Cal.  477,  8  Pac.  17.) 

60  Moot. — 10 
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It  is  apparent  from  the  foregoing  that  the  evidaice  was 
sufficient  to  support  the  verdict. 

The  jndgment  and  order  oyermling  motion  for  new  trial 
are  affirmed. 

Affimied* 

Mb.  Chief  Jttstice  Bsantly  and  Associate  Justices  Coopeb^ 
HoLLOWAT  and  Galbn  concur. 


SANEEY,  Appellant,  v.  CHICAGO,  MILWAUKEE  ft  ST. 

PAUL  EY.  CO.,  Respondbnt. 

(No.  4,915.) 
(Submitted  April  16,  1921.    Decided  Maj  81,  1921.) 

[198  Fae.  544.] 

Carriers — EaUwa/ys — Delay  in  Shipment  of  FreigM — Special 
Damages — Notice  of  Urgency  of  Shipment  Necessary. 

''Generar'  and  "Special"  Damages — ^Definition. 

1.  "General  damages"  are  such  as  naturally  and  neeeesarilj  result 
from  the  act  of  whidi  complaint  is  made;  while  "special  damages" 
are  such  as  are  the  natural,  but  not  the  necessary,  consequences  of 
such  act. 

Carriers — Delay  in  Shipment  of  Freight — Special  Damages — ^Notice  to  Car- 
rier of  Urgency  of  Shipment  Necessary. 

2.  In  order  to  charge  a  carrier  with  special  damages  arising  from 
delay  in  the  shipment  of  freight,  such  as  stock  feed,  notice  of  the 
urgency  of  the  i^pment  must  be  brought  home  to  the  carrier. 

Same — Case  as  Bar. 

3.  Plaintiff  delivered  a  quantity  of  stock  feed  to  defendant  rail- 
way company  for  shipment  to  his  place  of  residence,  but  did  not 
notify  it  that  it  was  for  immediate  use,  that  he  was  without 
feed  or  that  the  damages  claimed  by  him  as  having  resulted  to  his 
stock  from  failure  of  prompt  shipment  might  reasonably  be  expected 
to  flow  therefrom.  The  shipment  was  not  made  on  the  day  after 
receipt  because  of  lack  of  equipment,  nor  on  the  second  day,  a  Sun- 


1.  When  shipper  is  entitled  to  special  damages  for  delay  in  shipment, 
•ee  notes  in  128.  Am.  St.  Sep.  588;  131  Am.  St.  Bep.  169. 

Provision  in  carrier's  contract  requiring  notice  of  damage  or  loss  as 
applicable  to  loss  of  market  value  due  to  delay,  see  note  in  1  A.  Ij.  B. 
638. 
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day,  no  trains  being  run  over  the  road  on  Sundays,  but  was  made 
on  the  third  daj.  Held,  that  the  damages  sued  for  were  special, 
and  that,  therefore,  under  the  above  rule  (par.  2)  defendant  was  not 
liable  in  the  absenee  of  notice  of  the  urgency  of  the  shipment. 

Appeals  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  Elmer  Sankey  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  Verdict  for  the  plaintiff.  From 
an  order  granting  defendant  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Mr.  E.  E.  Cheadle,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Messrs.  Marshall  &  Dousman,  for  Respondent,  submitted  a 
brief;  Mr.  Chas.  J,  Dousman  argued  the  cause  orally. 

Citing:  10  C.  J.  284,  299;  4  R.  C.  L.  738,  745;  McOray  v. 
Baltimore  &  Ohio  B.  B.  Co.,  18  W.  Va.  361,  41  Am.  Rep. 
696 ;  Wall  V.  Northern  Pac,  By,  Co,,  50  Mont.  122 ;  Machie  on 
Carriers,  sec.  933;  Wichita  Falls  dk  N.  W.  By,  Co.  v.  Cawley 
Co.,  172  Pac.  70. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  suffered  by  plaintiff  as  the  result  of  unreasonable  delay 
on  the  part  of  the  railway  company  in  making  delivery  of  a 
shipment  of  feed.  The  plaintiff  alleges  that  in  February, 
1917,  he  was  the  owner  of  128  hogs,  which  he  was  feeding  at 
Hilger,  Montana;  that  he  procured  his  feed  at  Lewistown  and 
shipped  it  to  Hilger  over  the  defendant's  railway;  that  on 
February  9  he  purchased  two  tons  of  ground  barley  at  Lewis- 
town,  had  it  delivered  to  the  railway  with  proper  directions 
to  ship  it  to  Hilger;  that  defendant  accepted  the  shipment 
and  issued  its  bill  of  lading.  It  is  further  alleged  that  the 
shipment  was  delivered    in  ample  time  on  the  9th;  that  it 
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should  have  been  shipped  to  its  destination  on  the  10th,  but 
that  the  railway  company  negligently  delayed  the  shipment 
until  the  12th;  that  plaintiff  was  without  feed  for  his  hogs 
and  was  unable  to  procure  feed,  with  the  result  that  his  hogs 
were  injured  and  delayed  in  their  preparation  for  market  and 
plaintiff  was  compelled  to  feed  them  for  six  days  additional  in 
order  to  put  them  in  as  good  condition  as  they  were  on  the 
10th,  to  plaintiff's  damage  in  the  sum  of  $200.50,  for  which 
amount  judgment  was  demanded.  All  allegations  of  negli- 
gence or  damage  were  denied  in  the  answer. 

The  trial  of  the  cause  resulted  in  a  verdict  in  favor  of 
plaintiff  for  the  full  amount  claimed,  and  judgment  was 
entered  accordingly.  Later  the  court  sustained  defendant's 
motion  for  a  new  trial,  and  plaintiff  appealed  from  the  order. 

The  evidence  introduced  by  plaintiff  follows  closely  the  al- 
legations of  his  complaint.  Nowhere  did  he  testify  or  contend 
that  he  gave  the  railway  notice,  or  that  it  had  notice,  that  the 
feed  was  intended  for  immediate  use,  that  he  was  without  feed, 
or  that  the  damages  claimed  might  reasonably  be  expected  to 
result  from  the  delay  which  ensued.  The  evidence  discloses, 
on  the  contrary,  that  the  railway  company  did  not  have  such 
notice.  It  also  appears  that  the  11th  of  February  was  Sun- 
day; that  the  railway  company  did  not  run  any  train  on  its 
Hilger  branch  on  Sundays;  that  it  forwarded  the  shipment  on 
Monday,  the  12th,  by  the  second  train  leaving  Lewistown  after 
the  shipment  was  received,  and  that  lack  of  equipment  pre- 
vented the  shipment  on  the  10th. 

All  of  the  damages  claimed  by  plaintiff  are  special  dam- 
[1]  ages.  General  damages  are  such  as  naturally  and  neces- 
sarily result  from  the  act  of  which  complaint  is  made.  Special 
damages  are  such  as  are  the  natural,  but  not  the  necessary, 
consequences  of  the  act  of  which  complaint  is  made.  {Root 
V.  Butle,  A.  &  Pac,  Ry.  Co.,  20  Mont.  354,  51  Pac.  155;  O'Brien 
V.  Qnvnn,  35  Mont.  441,  90  Pac.  166.) 

The  authorities  are  practically  uniform  in  holding  that, 
[2, 3]    in  order  to  charge  a    carrier  with  special    damages 
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arising  from  delay  in  the  shipment  of  freight  such  as  is 
involved  here,  notice  of  the  urgency  of  the  shipment  must 
be  brought  home  to  the  carrier.  The  decided  cases  are 
too  numerous  to  be  cited.  Reference  to  many  of  them  will 
be  found  in  Merriam  on  Claims  between  Shippers  and  Carriers, 
section  404.  In  10  C.  J.,  section  433,  page  302,  the  rule  is 
stated  concisely  as  follows:  **One  who  seeks  to  recover  special 
damages  for  breach  of  a  contract  of  carriage  must  show  that 
such  damages  were  within  the  contemplation  of  both  parties 
to  the  contract;  otherwise  he  can  recover  only  such  damages 
as  in  the  usual  course  of  things  flow  from  the  breach.  And 
he  must  show  notice  to  the  carrier  at  the  time  of  the  ship- 
ment of  special  circumstances  from  which  said  damages  might 
arise."  (See,  also,  4  R.  C.  L.,  pp.  936-938;  Dmle  &  Kapp  v. 
Chicago,  R.  I.  iSb  T.  By,  Co.,  39  Tex.  Civ.  App.  24,  86  S.  W. 
797.) 

Section  6065,  Revised  Codes,  which  determines  the  general 
damages  recoverable  in  an  action  of  this  character,  provides: 
'*The  detriment  caused  by  a  carrier's  delay  in  the  delivery 
of  freight  is  deemed  to  be  in  the  intrinsic  value  of  the  freight 
during  the  delay,  and  also  the  depreciation,  if  any,  in  the 
market  value  thereof,  otherwise  than  by  reason  of  a  depre- 
ciation in  its  intrinsic  value,  at  the  place  where  it  ought  to 
have  been  delivered,  and  between  the  day  at  which  it  ought 
to  have  been  delivered  and  the  day  of  its  actual  delivery." 

In  the  absence  of  some  showing  that  the  railway  company 
had  notice  of  the  urgency  of  this  shipment,  the  plaintiff  was 
not  entitled  to  recover  special  damages,  and  the  court  did  not 
err  in  granting  a  new  trial. 

The  order  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Beantly  and  Associate  Justices  Rey- 
nolds, Cooper  and  Galen  concur. 
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CLABT,    Administeator,    Appellant,    v.    FLEMING,    1^ 

SPONDBNT. 

(No.  4,371.) 
(Submitted  Apxil  15,  1921.    Decided  May  31,  1921.) 

[198  Pac.  546.] 

Ejectment — Besvlting  Trusts — HiLsband  and  Wife  —  Convey- 
ances— CHfts — Presumptions — Dworce  —  Collusion  —  Public 
Policy. 

Appeal   and  Error — AssignmentB   of  Error — Bales   of  Supreme  Court — 
Briefs. 

1.  Where  errors  are  assigned  involving  the  rulings  of  the  trial  court 
upon  objections  to  evidence,  appellant  must,  under  subdivision 
3b  of  Bule  X  of  the  supreme  court,  point  out  in  his  brief  the 
specific  evidence  objected  to,  and  give  the  page  or  pages  of  the 
transcript   upon  which    such   rulings   may   be    found. 

Husband  and  Wife — Conveyances — ^Divorce — Collusion — Public  Policy. 

2.  An  agreement  between  husband  and  wife,  whereby  the  latter 
promised  to  convey  a  lot  to  the  former  in  consideration  of  his  failure 
to  fight  a  divorce  action  instituted  by  her,  was  collusive  and  void 
as  against  pubUc  policy. 

Same — Property  Settlements — Must  be  in  Writing. 

3.  An  agreement  between  husband  and  wife  providing  for  a  prop- 
erty settlement  between  them  must,  under  section  3695,  Revised  Codes, 
be  in  writing. 

Beal  Property — ^Resulting  Trusts — Conveyances  Between  Husband  and  Wife 
— Gifts — ^Presumptions. 

4.  The  rule  declared  by  section  4538,  Bevised  Codes,  that  where  real 
property  is  conveyed  to  one  person  and  the  consideratioo  therefor  is 
paid  by  another,  a  trust  is  presumed  to  result  in  favor  of  the  person 
paying  the  consideration,  held,  subject  to  the  exception  that  where 
the  property  is  purchased  by  one  with  his  own  money  and  the  title 
is  placed  by  him  in  another  to  whom  he  stands  in  a  confidential 
relation,  such  as  husband,  wife,  parent,  child,  etc.,  the  presumption, 
rebuttable  in  character,  is  that  the  conveyance  is  made  as  a  gift. 

Same — Besulting  Trusts — Conveyances  Between  Husband  and  Wife — Char- 
acter of  Evidence  Required. 

5.  Where  it  is  sought  to  establish  a  resulting  trust  by  reason  of  a 
conveyance  made  by  or  on  behalf  of  a  husband  to  his  wife,  the 
evidence  establishing  such  trust  must  be  clear,  convincing  and  practi- 
cally free  from  doubt,  especially  so  where  the  wife  is  dead  and  the 
husband  must  establish  his  case  by  his  own  testimony  as  to  oral 
conversations   between   himself  and   deceased. 

Same — Besulting   Trusts — Equity — ^Laches. 

6.  In  an  action  in  ejectment  in  which  defendant  sought  to  establish 
a  resulting  trust  in  property  conveyed  to  his  wife,  the  consideration 
for  which  was  paid  by  him,  held^  that  by  waiting  ten  years  before 
asserting  his  claim,  the  wife  in  the  interim  having  secured  a  divorce, 
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remarried  and  died,  she  in  lier  lifetime  paying  the  taxes,  rented  and 
in  every  way  treated  it  as  her  own,  he  was  guilty  of  sueh  laehes  as 
precluded  his  right  to  appeal  to  a  court  of  equity  for  relief. 

Appeals  from  Disirict  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge, 

Action  by  C.  M.  Clary,  as  administrator  of  the  estate  of 
Margaret  Wolf,  deceased,  against  A.  L.  Fleming.  From  a 
judgment  for  defendant,  and  from  an  order  overruling  his 
motion  for  new  trial,  plaintiff  appeals.  Beversed  and  re- 
manded. 

Mr.  Charles  J.  MorsJiaU  and  Mr.  C.  W.  Buntin,  for  Ap- 
pellant, submitted  a  brief;  Mr.  Charles  J^  Dov^man,  of  Coun- 
sel, argued  the  cause  orally. 

Messrs.  Cheadle  dk  CheacUe,  for  Respondent,  submitted  tf 
brief;  Mr.  E.  K.  Cheadle  argued  the  cause  orally. 

MB.  JUSTICE  BEYNOLDS  deUvered  the  opinion  of  the 
court. 

This  action  was  brought  by  plaintiff  against  defendant  for 
the  purpose  of  ejecting  defendant  from  a  certain  lot  in  the 
original  town  site  of  Moore  and  quieting  title  in  plaintiff 
thereto.  The  case  was  tried  to  the  court  without  a  jury. 
Findings  were  made  in  favor  of  defendant,  and  judgment 
followed.  Motion  for  new  trial  was  made  and  overruled. 
Plaintiff  appeals  from  the  judgment  and  order  overruling  mo- 
tion. 

Margaret  Wolf,  deceased,  was  formerly  Margaret  Fleming, 
and  the  wife  of  A.  D.  Fleming,  the  defendant.  In  May,  1905, 
a  deed  was  made  by  Montana  Town-Site  Company  to  Mar- 
garet Fleming  conveying  the  premises.  As  an  af&rmative  de- 
fense the  answer  alleges  that  defendant  paid  certain  sums  of 
money  on  the  contract  for  the  purchase  of  the  lot,  that  no 
consideration  was  ever  paid  by  Margaret  Fleming  for  the  ex- 
ecution and  delivery  of  the  deed,  and  that  immediately  prior 
thereto  it  was  agreed  between  defendant  and  his  wife  that 
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he  should  allow  the  deed  to  run  to  her  as  grantee  in  consid- 
eration of  her  promise  that  she  would  convey  the  lot  to  him 
at  any  time  upon  request.  The  answer  also  alleges  that  she 
obtained  a  divorce  from  him  in  1909,  at  which  time,  as  a 
settlement  of  their  property  interests,  she  promised  that  she 
would  convey  to  him  the  lot  after  entry  of  decree  of  di- 
vorce, and  that  in  reliance  upon  her  promise  he  made  no 
appeara;ace  in  the  divorce  proceedings,  and  no  written  agree- 
ment was  made  respecting  their  property  interests.  These 
allegations  are  traversed  by  reply.  The  proofs,  however,  fail  to 
show  what  agreement  was  made  between  defendant  and  his 
wife  at  the  time  of  or  prior  to  the  execution  and  delivery 
of  the  deed  to  her,  or  even  that  any  agreement  was  made. 
Defendant  testified  that  immediately  prior  to  the  granting  of 
the  divorce  she  promised  him  that,  if  he  would  not  fight  the 
divorce,  she  would  convey  to  him  the  premises,  together  with 
a  half  interest  in  other  property  held  in  her  name.  He  also 
testified  that  he  made  demand  upon  her  several  times  for 
a  conveyance  of  the  lot,'  and  that  she  put  him  off  from  time 
to  time  with  promises  that  she  would  make  the  conveyance. 
After  the  divorce,  she  married  one  P.  B.  Wolf. 

Margaret  Fleming  did  not  record  the  deed  immediately  after 
receiving  it,  but  held  it  until  March,  1915.  On  the  14th  of 
March,  1913,  defendant,  learning  that  her  deed  had  not  been 
recorded  and  assuming  that  it  had  been  lost,  procured  another 
deed  from  Montana  Town-Site  Company,  which  deed  was  issued 
as  a  duplicate  of  the  former  one,  but  in  the  name  of  defendant. 
This  deed  was  recorded  March  15,  1913.  On  March  25,  1913, 
the  original  deed  to  Margaret  Fleming  was  recorded.  On  the 
21st  of  May,  1915,  Margaret  Wolf,  formerly  Margaret  Fleming, 
died,  and  plaintiff  was  appointed  administrator  of  her  estate. 
By  reason  of  the  recording  of  the  deed  to  defendant,  this  ac- 
tion was  brought. 

It  is  the  contention  of  defendant  that,  under  the  facts  stated, 
Margaret  Fleming  took  the  title  to  the  premises  in  trust,  and 
that  he  is  entitled  to  have  the  title  quieted  in  himself. 
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Twelve  errois  are  assigned,  but  many  of  them  are  not  en- 
titled to  consideration.  These  insufficient  assignments  of  error 
[1]  involve  the  rulings  of  the  court  upon  objections  to  the 
introduction  of  evidence,  but  each  of  them  fails  to  point  out 
any  specific  evidence  objected  to,  or  the  page  or  pages  of  the 
transcript  upon  which  such  rulings  can  be  found.  It  is  alto- 
gether too  much  to  expect  that  this  court  will  go  through  an 
entire  transcript  and  pick  out  rulings  that  it  may  conclude 
that  appellant  desires  to  attack  by  such  assignments.  The 
rule  requires:  **"When  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected."  (Rule  10,  subd. 
3b,  53  Mont,  xxxvi,  167  Pac.  x.)  Reference  should  also  be 
made  to  the  page  of  the  transcript  where  the  objectionable  rul- 
ing may  be  found. 

One  of  the  errors  assigned  is  that  the  court  erred  in  finding 
that  the  consideration  for  the  lot  was  paid  by  defendant,  and 
that  the  property  was  held  in  trust  by  Margaret  Fleming  for 
defendant.  The  case  may  be  disposed  of  upon  this  assignment 
of  error,  and  therefore  it  will  be  unnecessary  to  consider  any 
of  the  other  alleged  errors. 

The  alleged  agreement  whereby  Margaret  Fleming  promised 
[2]  to  convey  to  defendant  the  lot  in  consideration  of  his  fail- 
ure to  fight  the  divorce  action  was  clearly  collusion  and  against 
public  policy,  and  was  therefore  void.  Even  if  it  be  deemed  an 
[3]  agreement  for  a  property  settlement  such  as  is  permissible 
under  the  statute,  it  is  likewise  void  because  not  in  writing. 
(Rev.  Codes,  sec.  3695.)  Thus  no  further  consideration  need 
then  be  given  to  the  legal  effect  of  this  agreement. 

The  vital  question  in  the  case  is  whether  or  not  there  was 
[4]  created  a  resulting  trust  in  favor  of  defendant  by  reason 
of  the  fact  that  he  paid  the  purchase  price  of  the  lot  and  the 
expense  of  improving  the  same,  while  the  title  was  taken  in  the 
name  of  his  wife.  We  do  not  think  that  the  answer  sets  forth 
a  resulting  trust  under  this  theory,  but  nevertheless  will  dis- 
pose of  the  question  on  the  merits.    Defendant  relies  upon  sec- 
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tion  4538  of  the  Revised  Codes,  which  reads  as  follows:  "When 
a  transfer  of  real  property  is  made  to  one  person,  and  the  con- 
sideration thereof  is  paid  by  or  for  another,  a  trust  is  pre- 
sumed to  result  in  favor  of  the  person  by  or  for  whom  such 
payment  is  made,"  This  statutory  provision  is  merely  a  re- 
statement of  the  common  law;  for  it  has  been  held  from  time 
immemorial  that,  as  a  general  rule,  if  one  person  takes  to  him- 
self the  title  of  property  purchased  with  the  money  of  another, 
he  takes  it  charged  with  a  trust  in  favor  of  the  one  who  fur- 
nished in  consideration.  This  provision  is  intended  to  reach 
those  cases  whereby  one  party  has  violated  the  confidence  or 
trust  reposed  in  him  by  another  and  in  buying  property  has 
taken  title  to  himself,  or  wrongfully  retained  title,  when,  as  a 
matter  of  fact,  he  had  no  interest  therein.  It  is  intended  as 
a  protection  to  the  one  who  makes  the  actual  investment  against 
any  fraudulent  dealing  on  the  part  of  one  who  may  be  acting 
for  him  in  the  matter.  There  are,  however,  exceptions  to  the 
rule  as  stated.  If  the  property  is  purchased  by  one  with  his 
own  money,  and  the  title  is  placed  by  him  in  another  to  whom 
he  stands  in  a  confidential  relation,  such  as  husband,  wife, 
parent,  child  or  such  other  relation  that  one  may  naturally 
have  a  claim  upon  the  bounty  of  the  other,  then  the  presump- 
tion is  that  the  conveyance  is  made  as  a  gift.  {Taylor  v.  Miles, 
19  Or.  550,  25  Pac.  143;  Hamilton  v.  Hicbbard,  134  Cal.  603, 
51  Am.  Dec.  note  754,  755,  65  Pac.  321,  66  Pac.  860 ;  WJutten  v. 
Whitten,  70  W.  Va.  422,  Ann.  Cas.  1915D,  647,  74  S.  E.  237, 
39  L.  E.  A.  (n.  s.)  1026.)  See,  also,  numerous  citations  in 
Lafayette  Street  Church  Society  of  Buffalo  v.  Norton,  202  N.  Y. 
379,  39  L.  R.  A.  (n.  s.)  906,  95  N.  E.  819.  The  supreme  couit 
of  Oregon,  in  the  case  of  Taylor  v.  Miles,  supra,  considering  a 
similar  question,  uses  this  language:  ''But  the  presumption 
that  the  party  paying  for  the  property  intended  it  for  his  own 
benefit  applies  only  when  the  transaction  is  between  strangers, 
where  there  is  no  natural  or  legal  obligation  resting  on  the 
purchaser  to  pay  the  consideration  for  another.  When  the 
purchaser  takes  the  conveyance  in  the  name  of  his  wife,  the 


60  Mont.]  Clary  v,  Fleming,  251 

[60  Mont.  246.] 

sale  [rulet]  is  reversed,  and  equity  raises  the  presumption 
that  the  purchase  and  conveyance  was  intended  to  be  an  ad- 
vancement or  gift.  'Whenever,'  says  Mr.  Pomeroy,  'the  real 
purchaser — ^the  one  who  pays  the  price — ^is  under  a  legal  or 
even  a  moral  obligation  to  maintain  the  person  in  whose  name 
the  purchase  is  made,  equity  raises  the  presumption  that  the 
purchase  is  intended  as  an  advancement  or  gift,  and  no  trust 
results.'     (2  Pom.  Bq.  Jur.,  par.  1039.)" 

The  supreme  court  of  California,  from  which  state  our  stat- 
ute was  taken,  in  the  case  of  HamUion  v.  Hubbard,  supra,  has 
given  a  similar  construction  to  the  statute  in  the  following  lan- 
guage: "Ordinarily  indeed,  where  a  conveyance  is  made  to 
one,  and  the  consideration  paid  by  another,  a  trust  is  'pre- 
sumed' in  favor  of  the  latter.  (Civ.  Code,  sec.  853.)  But  this 
presumption  arises  only  in  transactions  between  'strangers  to 
each  other'  (1  Perry  on  Trusts,  sec.  126),  and  is  not  indulged 
where  the  conveyance  is  to  the  'wife  or  child,  or  other  person, 
for  whom  (the  person  paying  the  consideration)  is  under  some 
natural,  moral,  or  legal  obligation  to  provide.'  In  such  cases 
the  presumption  is  'that  the  purchase  and  conveyance  were 
intended  to  be  an  advancement  for  the  nominal  purchaser.' 
(1  Perry  on  Trusts,  sec.  143;  Hill  on  Trustees,  97,  and  note.) 
The  transaction  was  therefore  a  gift  to  Mrs.  Hamilton,  and, 
under  the  express  provisions  of  the  Code,  her  separate  prop- 
erty. (Civ.  Code,  sec.  162.)"  There  are  some  California  cases 
holding  that  in  certain  instances  this  statute  is  applicable  to 
dealings  between  husband  and  wife,  parent  and  child,  but  in 
each  of  those  cases  there  appears  a  breach  of  confidence  or 
trust  whereby  a  trust  ex  maleficio  results ;  but  we  are  unable  to 
find  any  case  in  which  a  resulting  trust  is  presumed  when  a 
husband  voluntarily  takes  the  title  in  the  name  of  his  wife 
and  there  has  been  no  breach  of  faith  on  her  part. 

While  in  such  cases  the  presumption  is  that  the  conveyance 
was  intended  as  a  gift,  yet  it  is  a  rebuttable  presumption.  In 
this  case,  however,  there  is  nothing  to  rebut  this  presumption, 
as  the  record  is  entirely  devoid  of  any  evidence  whatever  show- 
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ing  that  there  was  any  uiiiderstanding  or  agreement  between 
defendant  and  his  wife  that  the  conveyance  should  not  be 
deemed  a  gift. 

In  any  case  in  which  it  is  sought  to  establish  a  resulting 
[6]  trust  by  reason  of  a  conveyance  made  by  or  in  behalf  of 
a  husband  to  his  wife,  the  evidence  establishing  such  trust  rela- 
tionship should  be  clear  and  convincing.  It  should  be  prac- 
tically free  from  doubt.  (10  L.  R.  A.  401,  and  notes;  Parker  v. 
Newitt,  18  Or.  274,  23  Pac.  246 ;  Coe  v.  Coe,  75  Or.  145,  145 
Pac.  674.)  This  principle  is  especially  applicable  where  the 
defendant  must  establish  his  case  by  his  own  testimony  as  to 
oral  conversations  between  himself  and  his  former  wife,  whose 
lips  are  now  sealed  by  death.  From  our  view  of  the  facts  of 
this  case,  we  are  not  satisfied  that  defendant's  testimony  is  en- 
titled to  full  credence.  It  must  be  remembered  that  the  deed 
was  made  to  defendant's  wife  in  1905,  and  in  1909  a  complete 
separation  took  place  resulting  in  an  absolute  divorce.  No 
articles  of  separation  covering  a  settlement  of  property  were 
executed  as  is  customary  in  property  settlements  between  man 
and  wife  who  are  about  to  be  permanently  separated.  After 
[6]  the  divorce  she  married  another  man  and  continued  to  live 
as  his  wife  until  1915,  when  she  died.  At  no  time  within  the 
ten  years  after  the  delivery  to  her  of  the  deed,  or  the  six  years 
ensuing  after  the  divorce,  did  he  take  any  action  to  enforce 
any  claim  against  this  property.  It  is  true  that  he  testifies 
that  he  made  several  demands  upon  her  for  a  conveyance  of  it, 
but  we  cannot  know  whether  or  not  she  would  admit  that  he 
made  such  demands  if  she  were  able  to  speak,  and  there  is  no 
proof  of  any  kind  in  corroboration  of  his  story.  From  the  time 
the  deed  was  delivered  to  her  she  took  possession  of  and  as- 
sumed dominion  over  the  property,  paid  the  taxes  on  it,  rented 
it,  and  in  every  respect  treated  it  as  her  own,  and  did  nothing 
in  any  way  acknowledging  any  interest  of  defendant  in  the 
property,  save  her  possible  promise  that  she  would  convey  it  to 
him,  as  testified  to  by  him.  These  circumstances,  in  our  mind, 
present  a  condition  of  laches  on  the  part  of  defendant  that  is 
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inexcusable,  if  he  was  in  her  lifetime  claiming  in  good  faith 
that  he  was  entitled  to  this  property.  The  mere  fact  that  he 
allowed  her  to  retain  the  legal  title  and  the  actual  dominion 
of  it  for  her  lifetime  without  substantial  question,  and  then, 
upon  her  death ,  asserted  his  claim  when  he  knew  that  it  was 
impossible  for  her  to  contradict  any  statement  that  he  might 
make,  bears  the  mark  of  bad  faith.  This  court  has  considered 
a  case  somewhat  similar  in  principle  and  expressed  itself  veiy 
emphatically  as  to  the  effect  of  such  laches.  {RUey  v.  Blacker, 
51  Mont  364,  152  Pac.  758.)  The  court  in  the  case  cited, 
speaking  through  Mr.  Justice  Sanner,  used  this  language: 
**  Laches,  considered  as  a  bar  independent  of  the  statute  of  limi- 
tations, is  a  concept  of  equity ;  it  means  negligence  in  the  asser- 
tion of  a  right;  it  is  the  practical  application  of  the  maxim, 
*  Equity  aids  only  the  vigilant';  and  it  exists  when  there  has 
been  unexplained  delay  of  such  duration  or  character  as  to  ren- 
der the  enforcement  of  the  asserted  right  inequitable.  There- 
fore has  it  often  been  held  by  this  court  that,  while  a  mere 
delay  short  of  the  period  of  the  statute  of  limitations  does 
not  of  itself  raise  the  presumption  of  laches  {WrigJit  v.  Brooks, 
47  Mont  99,  130  Pac.  968;  Parchen  v.  Chessman,  49  Mont 
326,  Ann.  Cas.  1916A,  681,  142  Pac.  631,  146  Pac.  469 ;  Brundy 
V.  Canby,  50  Mont  454,  148  Pac.  315),  yet  'good  faith  and 
reasonable  diligence  only  can  call  into  activity  the  powers  of  a 
court  of  equity,  and,  independently  of  the  period  fixed  by  the 
statute  of  limitations,  stale  demands  will  not  be  entertained  or 
relief  granted  to  one  who  has  slept  upon  his  rights. .  Considera- 
tions of  public  policy  and  the  diflSculty  of  doing  justice  be- 
tween the  parties  are  sufficient  to  warrant  a  court  of  equity  in 
refusing  to  institute  an  investigation,  where  the  lapse  of  time 
in  the  assertion  of  the  claim  is  such  as  to  show  inexcusable 
neglect  on  the  part  of  the  plaintiff,  no  matter  how  apparently 
just  his  claim  may  be;  and  this  is  particularly  so  where  the 
relations  of  the  parties  have  been  materially  altered  in  the 
meantime.'  (Kavanaugh  v.  Flavin,  35  Mont.  133,  88  Pac.  764; 
Sireicher  v.  Murray,  36  Mont.  45,  92  Pac.  36;  Brundy  v.  Cat*- 
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by,  siipra.)  What  constitutes  a  material  change  of  condition 
lias  been  the  subject  of  much  judicial  discussion  and  some  judi- 
cial dissension;  but,  whatever  doubt  there  may  be  as  to  the 
other  circumstances,  it  never  has  been  questioned,  to  our  knowl- 
edge, that  the  death  of  one  of  the  parties  to  the  transaction  is 
such  a  change." 

Defendant  has  so  slept  on  his  rights,  if  he  ever  had  any, 
that  his  contention  utterly  fails  to  appeal  to  the  sense  of  jus- 
tice and  equity  of  this  court. 

The  judgment  and  order  overruling  motion  for  a  new  trial 
are  reversed,  and  the  cause  is  remanded  to  the  district  court, 
with  directions  to  enter  judgment  for  plaintiff  pursuant  to  the 
prayer  of  the  complaint. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Assocutb  Justices  GooPSBy 
HoLLowAY  and  Qalen  concur. 


PIONEER  MINING  CO.,  Appellant,  v.  BANNACK  GOLD 

MINING  CO.,  Respondent. 

(No.  4,384.) 
(Submitted  April  23,  1921.    Decided  June  1,  1921.) 

[198  Pac.  748.] 

Ejectment — Mines  and  Mining  Claims — Easements  —  Waters 
and  Water  Bights — Flumes — Change  of  Location  and  Use — 
Appeal  and  Error — Nominal  Damages, 

Mines  and  Mining  Claims — Flumes — Implied  Easements. 

1.  The  owner  of  mining  claims  and  mill  sHes  conveyed  a  certain 
portion  of  them  to  plaintiff's  predecessor,  reserving  in  itself  the  lum- 
ber and  material  in  a  flume  connecting  with  a  quartz-mill  on  the 
portion  not  sold;  also  a  right  of  way  for  a  road  thereto,  the  right 
to  discharge  mill  tailings  on  the  portion  conveyed,  etc.  The  remainder 
of  the  property  was  sold  to  defendant's  predecessor  in  interest.    Held, 


1.    On  application  of  rules  to  oascnionts  in  water  and  watercourses,  see 
notes  in  26  la.  B.  A.   (n.  s.)   356;  L.  B.  A.  1915C,  351. 
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that  plaintiff  acquired  title  with  full  knowledge  of  the  resenrationt 
and  that  water  eonv^ed  through  the  flume  was  necessary  to  operate 
the  milly  and  that  therefore,  while  the  deed  did  not  expressly  re* 
aerre  the  right  to  so  convey  the  water,  he  took  title  to  the  land  bur- 
dened with  an  implied  easement  in  defendant  to  use  it  for  that 
purpose. 

Sasements — ^Presumptions. 

2.  As  respects  easements,  the  parties  to  a  contract  to  sale  of  land 
are  presumed  to  have  contracted  with  reference  to  the  conditions  of 
the  property  at  the  time  of  sale,  provided  the  marks  are  open  and 
visible. 

Implied  Easements-^Intent. 

3.  An  implied  easement  rests  upon  implied  intent  gathered  from  the 
circumstances  surrounding  the  conveyance. 

Easements — ^When  Apparent. 

4.  An  easement  is  apparent  when  it  may  be  discovered  upon  reason- 
able inspection. 

Mines  and  Mining  Claime — Flumes — ^Implied  Easements. 

5.  An  easement  to  conduct  water  to  a  quartz-mill  necessarily  implies 
the  right  to  conduct  it  from  the  mill. 

Same — ^Waters  and  Water  Bights — Flumes — Change  of  Location  and  Use 
of  Water. 

6.  Under  section  4842,  Bevised  Codes,  the  location  of  a  flume  main- 
tained over  the  land  of  another,  as  well  as  the  use  of  the  water 
flowing  through  it,  may  be  changed,  provided  the  change  adds  no 
new  burdens  to  the  servient  estate  or  causes  additional  damage  thereto. 

Beal  Property — ^Ouster — Intent. 

7.  An  entry  by  one  upon  the  land  of  another  is  an  ouster  of  the 
legal  possession  arising  from  the  title,  or  not,  according  to  the  in- 
tention with  which  it  is  done. 

Ejectment — ^Bight  to  Nominal  Damages — Insufficient  to  Warrant  Beversal 
of  Judgment. 

8.  Where,  in  an  action  in  ejectment,  the  property  involved  consist- 
ing of  mining  claims,  the  only  meritorious  claim  for  damages  was 
based  upon  an  encroachment  of  plaintifiTs  land  by  the  erection 
of  a  toilet  erected  for  temporary  use,  the  injury  complained  of 
was  too  small  to  be  a  basis  for  the  computation  of  damages,  unless 
merely  nominal,  and  therefore  insufficient  to  warrant  revenal  of  the 
judgment  otherwise  proper. 

Appeals  from  District  Court,  Beaverhead  County;  Joseph  (7. 
Smith,  Judge. 

Action  by  the  Pioneer  Mining  Company  against  the  Bannack 
Gold  Mining  Company.  Prom  a  judgment  for  defendant  and 
from  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals. 
Affirmed. 


3.     Ornnt  of  easement  bv  implication,  see  notes  in  23  Am.  Bep.  446; 
122  Am.   St.  B^.   206;    67  L.  &.  A.  386. 
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Mr.  H.  C.  Hopkins,  for  Appellant,  fiubmitted  a  brief,  and 
argued  the  eause  orally. 

At  the  time  appellant's  title  was  conveyed  from  the  ancestor, 
the  ancestor  owned  all  the  realty  of  appellant  and  respondent, 
but  not  the  mill  or  its  machinery  or  appurtenances.  At  that 
time  there  was  a  flume  connecting  the  end  of  the  North  Side 
Ditch  (which  end  was  not  on  appellant's  ground)  with  the 
mill  (which  was  not  on  appellant's  ground).  The  flume  ex- 
tended entirely  across  appellant's  land,  and  was  not  in  use  at 
the  date  of  appellant's  deed.  The  mill  had  been  used  but  was 
not  then  being  worked.  There  was  no  easement  in  the  ancestor 
for  the  use  of  the  flume  over  the  property  it  conveyed  to  appel- 
lant, for  no  one  can  own  an  easement  in  his  own  lands.  (Rev. 
Codes,  sec.  4611;  Smith  v.  Denniff,  24  Mont.  20,  81  Am. 
St.  Rep.  408,  50  L.  R.  A.  741,  60  Pac.  398.) 

The  ancestor,  in  severing  the  large  estate,  conveyed  to  appel- 
lant's  predecessors  what  may  be  termed  the  ** servient"  tene- 
ment or  ground;  it  did  not  first  convey  the  mill  and  the  ground 
on  which  it  stood.  Had  this  been  the  case  a  different  measure 
of  law  would  apply;  but  here,  the  ancestor  first  conveyed  land 
over  which  a  third  party  had  a  flume,  whether  under  a  con- 
tract with  the  ancestor  or  by  lease,  or  by  mere  license,  or  under 
agreement  with  the  ancestor  to  remove  same  upon  the  happen- 
ing of  some  contingency,  we  are  left  absolutely  in  the  dark. 
The  lumber  and  material  in  the  flume  was  reserved  to  the  third 
party,  but  the  flume  was  destroyed  by  the  purchaser  after  the 
purchase,  and  remained  destroyed  for  some  seventeen  or  eigh- 
teen years,  when  in  April,  1916,  the  respondent  attempts  to 
revive  or  bring  to  life  such  right,  without  showing  what  it  is. 
In  ordei  that  respondent  may  claim  this  flume  right,  such  right 
must  have  been  appurtenant  to  the  land  at  the  time  of  the  con- 
veyance to  respondent's  predecessors,  and  the  burden  of  show- 
ing such  to  have  been  the  fact  is  upon  the  respondent.  (Custer 
Cons.  Mines  Co,  v.  City  of  Helena,  52  Mont.  36,  156  Pac.  1090 ; 
Smith  V.  Denniff,  supra,)     Respondent  has  failed  to  prove  this. 
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Section  4429,  Revised  Codes  of  Montana,  states  when  things  are 
to  be  deemed  appurtenant;  but  it  is  the  nature  and  use  of  the 
thing  which  makes  it  appurtenant  or  not.  The  proof  shows  the 
third  party  did,  under  some  arrangement,  make  use  of  the  flume 
from  the  end  of  the  North  Side  Ditch  to  the  mill,  and  of  the 
waters  of  the  North  Side  Ditch,  but  fails  to  show  an  easement  in 
the  third  person,  or  in  respondent  or  its  predecessors.  (Babcock 
V.  Gregg,  55  Mont.  317,  178  Pac.  286.)  Had  the  mill  been  an- 
nexed to  the  land  oti  which  it  stood,  and  had  it  belonged  to 
the  ancestor ,  then,  with  the  ownership  of  the  North  Side  Ditch, 
the  land  and  the  mill  in  the  same  person,  upon  a  severance  and 
sale  of  the  qtuisi  ''servient"  tenement,  the  statutes  would 
apply,  and  the  sale  to  appellant's  predecessors  would  undoubt- 
edly have  left  the  appellant's  land  impressed  with  an  easement 
for  the  flume  and  tail-race  as  it  existed.  There  would  have 
been  an  implied  reservation  of  an  easement.  But  in  this  case 
the  matter  stands  upon  principle  in  a  position  very  different  • 
from  ordinary  implied  grants.  Under  the  conditions  as  they 
existed,  if  the  ancestor  had  intended  to  reserve  any  right  from 
the  tenement  granted,  it  was  his  duty  to  reserve  it  expressly  in 
the  grant.  (14  Cyc,  p.  1171,  and  notes  20,  21;  3  Parnham 
on  Waters,  sec.  832;  Burr  v.  MUls,  21  Wend.  (N.  Y.),  290; 
Suffleld  V.  Brown,  33  L.  J.  Ch.  (n.  s.)  249;  Wheeid&n  v.  Bur- 
rows, L.  R.  12  Ch.  Div.  31 ;  Be  Rochemont  v.  Boston  &  M.  R.  B. 
Co,,  64  N.  H.  500,  15  Atl.  131;  Preile  v.  Reed,  17  Me.  169; 
WJiite  V.  Chapin,  97  Mass.  101;  Meredith  v.  Fra^ik,  56  Ohio 
St  479,  47  N.  E.  656,  9  R.  C.  L.,  sec.  28,  p.  765,  and  note  18; 
A.nn.  Cas.  1913C,  1104,  1110.) 

Even  should  the  court  determine  that  there  was  an  implied 
reservation  of  an  easement  for  the  flume,  and  even  for  a  tail- 
race,  still  the  easement  would  be  only  that  which  existed  at  the 
date  of  the  grant  to  appellant's  predecessors  May  28,  1897. 
It  could  be  no  diflferent  or  greater  than  it  then  was.  The  extent 
of  the  user  could  not  be  increased  by  respondent.  And  from 
respondent's  own  uncontradicted  evidence  such  a  change,  en- 
largement and  misuser  was  made  that  the  easement,  if  any,  was 

60  Mont.— 17 
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abandoned  by  the  use  made,  and  appellant  was  entitled  to  the 
premises.  (Rev.  Codes,  sees.  4512,  4618;  9  B.  C.  L.,  pp. 
700,  793 ;  McKinney  v.  Pennsylvania  B,  B.  Co.,  222  Pa.  48,  21 
L.  B.  A.  (n.  s.)  1002,  70  Atl.  946;  15  Cyc.  25,  26,  and  note  19; 
Babcock  v.  Oregg,  55  Mont.  317,  178  Pac.  284.) 

Mr.  E.  B.  HoweU  and  Messrs.  Lew,  L.  it  E.  J.  Callawa/y,  for 
Bespondent,  submitted  a  brief;  Mr.  Lew.  L.  CaUaway  argfued 
the  cause  orally. 

The  common  predecessor  of  the  parties  clearly  reserved  to 
itself  the  right  to  work  the  ores  from  its  veins  of  quartz 
through  the  Oolden  Leaf  mill. 

It  clearly  was  the  intention  of  the  grantor  to  reserve  to  itself, 
and  it  did  reserve  by  necessary  implication,  the  right  to  work 
its  mill.  It  was  a  mill  run  by  water-power,  and  it  must  be 
assumed  that  it  intended  to  continue  to  run  it  by  the  only  sort 
of  power  it  was  possible  to  run  it  with — water;  the  only  way 
to  get  the  water  from  the  North  Side  Ditch  to  the  mill  was  by  a 
flume.  All  doubts  which  may  arise  in  the  construction  of  the 
grant  in  so  far  as  the  reservations  are  concerned  are  to  be 
resolved  in  favor  of  the  grantor.  *'A  reservation  must  be  so 
construed  as  to  give  a  practical  right  and  not  so  as  to  render 
it  worthless  or  unavailing.  (18  C.  J.,  Deeds,  363,  note  34.) 
''A  grant  carries  by  implication  as  incidental  thereto  whatever 
is  necessary  to  the  reasonable  enjoyment  of  the  thing  granted, 
and  this  applies  to  a  reservation."     (Id.,  note  35.) 

In  BushneU  v.  Proprietors  of  Ore  Bed,  31  Conn.  150,  3  Morr. 
Min.  Bep.  258,  the  plaintiff  had  conveyed  to  the  defendants 
the  right  to  discharge  dirt  from  their  ore  washing  upon  his 
meadow  lot.  The  tailings  accumulated  and  spread  so  as  to 
flow  down  upon  the  plaintiff's  pasture  lot  just  below  the 
meadow  lot.  The  court  held  that  the  damage  was  an  incident 
to  the  grant  and  defendants  were  not  liable ;  that  the  grantor  is 
presumed  to  convey  everything  incidental  to  the  enjoyment  of 
the  grant  so  far  as  may  be  in  his  power  to  yield.  (ForbusJi  v. 
Lombard,  13  Met.  (Mass.)  109;  MarsTuU  v.  NUes,  8  Conn.  369; 
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8t  Anfkony  FdUs  Water  Power  Co.  v.  Minneapolis,  41  Minn. 
270,  43  N.  W.  56 ;  Fiske  v.  Brayman,  21  B.  I.  195,  42  Atl.  878 ; 
CarrolVs  Lessee  v.  Oramie  Mfg.  Co,,  11  Md.  399 ;  Consolidated 
Ice  Co.  V.  New  York,  65  N.  T.  Supp.  912 ;  13  Cyc.  676 ;  Elsea 
V.  Adkins,  164  Ind.  580,  108  Am.  St.  Rep.  320,  74  N.  E.  242; 
Reynolds  v.  Union  Sav,  Bank,  155  Iowa,  519,  49  L.  R.  A. 
(n.  s.)    194,  136  N.  W.  529.) 

''An  instrument  creating  a  servitude  need  not  mention  acces- 
sory rights,  since  they  pass  as  incidents  to  the  contract." 
(14  Cyc.  1160,  note  49;  Patout  v.  Lewis,  51  La.  Ann.  210, 
25  South.  134.)  Nor  need  it  mention  appurtenances.  (Ropps 
V.  Barker,  4  Pick.  (Mass.)  239.)  The  right  to  maintain  a 
drainage  ditch  may  pass  as  an  appurtenance.  {Fayter  v. 
North,  30  Utah,  156,  6  L.  R.  A.  (n.  s.)  410,  83  Pac.  742.) 

The  law  is  that  if  the  dominant  tenement  is  so  altered  as 
to  change  the  nature  of  the  easement  the  right  is  extinguished; 
but  the  alteration  must  be  material  and  not  of  a  trifling  char- 
acter only,  and  if  the  use  is  the  same  in  substance  though  not 
in  quality,  the  easement  is  not  destroyed.  Such  is  clearly  the 
intendment  of  section  4512  of  our  Codes.  The  terms  of  the 
grant,  and  the  nature  of  the  enjoyment  by  which  it  was  ac- 
quired, contemplate  the  very  result  which  we  have  here;  and 
for  the  same  reason  section  4618  gives  the  appellant  no  aid. 
Ruling  Case  Law  is  cited  by  appellant,  but  we  find  in  that 
work  under  the  head  of  easements,  the  following:  ''The  cases 
recognized  the  doctrine  that  a  material  and  injurious  change 
may  not  be  made,  but  that  an  immaterial  change  does  not 
affect  the  easement."  (19  R.  C.  L.,  "Basements,"  sec.  47,  note 
19.)  "A  slight  and  immaterial  change,  however,  is  not  ob- 
jectionable." {Id.,  sec.  52,  note  6;  Tallon  v.  Mayor  of  Ho- 
boken,  60  N.  J.  L.  212,  37  Atl.  895 ;  Wdllis  v.  First  Nat.  Bank, 
155  Wis.  306,  143  N.  W.  670 ;  McFarland  v.  Park  Woolen  MUls, 
113  Ga.  1072,  39  S.  E.  405;  Burris  v.  People's  Ditch  Co.y  104  Cal. 
248,  37  Pac.  922 ;  Cram  v.  Chase,  35  R.  I.  98,  43  L.  R.  A.  (n.  s.) 
824,  85  Atl.  642 ;  Parsons  v.  N&w  York,  N.  E.  &  ff.  Ry.  Co.,  216 
Mass.  269,  103  N.  E.  693;  Oreunson  v.  Healy,  100  Pa.  42; 
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Oaiespie  v.  Weinberg,  148  N.  T.  238,  42  N.  E.  676;  Abbott  v. 
ButUr,  59  N.  H.  817;  Shrev^  t.  MathU,  63  N.  J.  Eq.  170,  62 
Atl.  284.) 

ME.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

This  is  an  action  in  ejectment.  Verdict  and  judgment  for 
defendant.  Plaintiff  appeals  from  the  judgment  and  from 
an  order  overruling  its  motion  for  a  new  trial.  The  acts  of 
defendant  complained  of  appear  in  the  statement. 

At  the  times  mentioned  in  the  complaint  plaintiff  was  the 
owner  of  certain  mill  sites  and  placer  claims,  or  parts  thereof, 
described  in  the  complaint,  including  the  Junction  mill  site,  the 
French  mill  site,  and  the  South  Side  placer.  The  defendant 
owned  certain  lands  northwest  of  and  adjoining  the  lands  of 
plaintiff.  At  one  time  the  Western  Mine  Enterprise  Company 
owned  all  of  the  lands  involved  herein,  and  in  1897  it  conveyed 
by  deed  to  A.  F.  Graeter  and  others  all  or  a  part  of  the 
Junction  mill  site,  the  French  mill  site,  and  the  South  Side 
placer,  with  other  lands.  This  deed  contains  the  following 
reservations:  ^'Excepting  the  lumber  and  material  in  the  water 
flume  connecting  with  the  so-called  Oolden  Leaf  mill,  and  in 
the  ore-bins  and  mill  tram  thereon,  said  lumber  and  material 
being  the  property  of  the  Bannack  Mining  &  Milling  Company, 
and  excepting  and  reserving  to  the  said  party  of  the  first  part 
the  right  of  a  roadway  for  wagons  across  the  said  premises 
to  connect  with  the  Golden  Leaf  mill;  the  right  to  discharge 
mill  tailings  upon  the  said  premises  from  the  operation  of  the 
said  mill,  and  excepting  and  reserving  any  and  all  veins  or 
lodes  of  quartz  which  may  be  found  or  which  may  be  within 
or  upon  the  said  premises  and  the  right  to  work  and  explore 
the  same.''  The  grantees  named  in  this  deed  in  1898  con- 
veyed their  interest  to  plaintiff.  In  1906  the  Western  Mine 
Enterprise  Company  sold  and  conveyed  all  of  its  property 
which  it  had  not  theretofore  sold  to  Graeter  and  his  associates 
to  Carlton  H.  Hand,  who  in  turn  sold  it  to  the  defendant 
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company.  The  predecessor  in  interest  of  the  Western  Enter- 
prise Cojnpany  was  the  Golden  Leaf  Mining  Company,  the 
then  owner  of  the  Golden  Leaf  mill,  which  was  operated  by 
water-power  conveyed  to  it  through  the  North  Side  Ditch,  and 
the  flnme,  extending  across  a  part  of  the  lands  conveyed  to 
the  plaintiff  company.  At  the  time  of  the  execution  of  the 
deed  to  Qraeter  and  others,  the  Western  Mine  Enterprise 
Company  owned  the  Golden  Leaf  mill  and  the  land  on  which 
the  same  was  situated,  but  did  not  own  the  mill  machinery. 
That  was  owned  by  a  subsidiary  company  known  as  the  Ban- 
nack  Mining  ft  Milling  Company,  which  was  the  operating 
company  of  the  mill.  The  rights  of  this  latter  company  sub- 
sequently passed  to  the  defendant  hei'ein. 

The  defendant  maintains  that  at  the  time  of  the  sale  to 
Graeter  the  flume  and  mill  were  in  a  workable  condition,  the 
witness  stating:  **We  had  been  using  the  mill  and  conveying 
the  water  from  the  North  Side  Ditch  down  to  the  mill.  At 
the  exact  time  of  the  conveyance  to  Graeter  •  •  •  they 
would  be  in  such  a  condition  that  a  few  dollars  would  have 
put  them  into  operating  condition.  It  would  be  just  the  ordi- 
nary work  that  would  have  to  be  done  on  a  flume  if  you  were 
to  shut  down  in  the  fall,  say,  and  start  work  in  the  spring." 
This  condition  of  the  mill  and  flume  is  disputed  by  the  plain- 
tiff. 

The  defendant  further  maintains  that  the  plaintiff,  in  dredg- 
ing its  ground,  destroyed  the  flume  and  so  changed  the  surface 
of  the  ground  that  it  was  impossible  to  ascertain  the  exact 
location  of  the  original  flume.  Plaintiff  also  disputes  this  fact, 
and  maintains  that  there  was  no  flume  there  except  in  certain 
places. 

Subsequently  the  Bannack  Mining  &  Milling  Company  re- 
built  the  flume  and,  as  maintained  by  defendant,  on  the  same 
line  of  the  original  flume,  as  nearly  as  could  be  then  ascer- 
tained. The  flume  so  built  was  of  practically  the  same  size  as 
the  original  flume.  The  plaintiff,  however,  claims  that  the  new 
flume  was  in  a  new  location  and  was  larger  than  the  old  flume. 
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Some  time  prior  to  the  trial,  the  plaintiff  caused  its  ground 
to  be  surveyed,  and  according  to  that  survey,  as  appears  from 
the  evidence,  the  building  designated  as  a  retort  building 
projected  on  to  plaintiff's  land  a  distance  of  3.35  feet  in  width 
and  twenty-four  feet  in  length.  There  was  also  a  structure 
designated  as  a  penstock,  or  standpipe,  which  extended  across 
the  line  on  to  plaintiff's  ground  a  distance  of  five  feet,  also  a 
pump-house  seven  feet  three  inches  by  nine  feet,  a  toilet  build- 
ing seven  feet  three  inches  square,  a  tail-race  93.5  feet  long, 
twelve  feet  wide,  and  ten  feet  deep,  but  according  to  the  sur- 
vey made  by  the  defendant,  which  was  also  in  evidence,  the 
retort  building  was  not  on  the  plaintiff's  land,  and  the  building 
known  as  the  pump-house  was  entirely  abandoned  and  removed 
by  the  defendant  before  the  commencement  of  the  action;  that 
it  was  only  a  small  house;  that  the  pump  was  used  to  pump 
water  in  mixing  cement  for  the  foundation  of  the  mill;  that 
the  toilet  was  a  mere  temporary  structure  set  upon  the  gravel, 
without  a  pit  or  foundation.  The  flume  referred  to  in  the 
plaintiff's. evidence  was  also  upon  the  plaintiff's  ground.  It 
was  also  maintained  by  defendant  that  this  flume,  tail-race, 
and  standpipe  are  necessary  to  the  operation  of  the  mill.  All 
these  matters,  in  so  far  as  there  was  a  conflict  of  evidence, 
were  determined  by  the  verdict  of  the  jury.  The  only  ques- 
tion then  remaining  here  is  the  question  of  law  relating  to  the 
right  of  the  defendant  to  maintain  the  flume  and  the  tail-race. 
The  standpipe  or  penstock,  according  to  the  testimony  in  this 
case,  was  a  necessary  part  of  the  flume,  being  required  to  en- 
able the  defendant  to  utilize  the  water  with  which  to  operate 
the  mill. 

At  the  time  plaintiff  acquired  title  to  this  land,  it  was 
[1]  charged  with  the  knowledge  of  the  existence  of  this  miU 
and  of  the  fact  that  same  was  operated  by  water-power  con- 
veyed to  it  through  the  North  Side  Ditch  and  the  flume,  for 
the  ditch  and  the  flume  extended  across  the  land  conveyed  to 
plaintiff,  and  the  deed  to  the  plaintiff's  immediate  grantor 
refers  to  the  ''water  flume  connecting  with  the  Golden  Leaf 
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mill,"  reserving  the  material  thereon,  with  the  statement  that 
the  same  belonged  to  the  Bannack  Mining  &  Milling  Company. 
The  deed  also  reserves  a  right  to  a  roadway  for  wagons  to 
the  ** Golden  Leaf  mill,"  also  *'the  right  to  discharge  tailings 
upon  the  said  premises  from  the  operations  of  said  mill."  The 
Western  Mine  Enterprise  Company  was  at  the  time  of  the 
eonveyance  to  plaintiff's  immediate  grantors  the  owner  of  the 
mill,  which  was  operated  only  by  this  water-power.  While 
the  deed  did  not  expressly  reserve  the  right  to  convey  water 
across  the  land  conveyed  to  the  plaintiff's  grantors,  or  to  erect 
and  maintain  a  flume  thereon,  yet  there  is  the  clear  implica- 
tion that  the  company  did  not  intend  to  abandon  its  mill  or 
the  operation  thereof,  else  why  would  it  reserve  the  right  to 
discharge  mill  tailings  upon  the  premises  conveyed  ^'from  the 
operation  of  the  said  mill"t 

It  is  true,  as  maintained  by  appellant,  that  no  easement 
exists  so  long  as  there  is  a  unity  of  ownership,  because  the 
owner  of  the  whole  may  at  any  time  rearrange  the  qualities 
of  the  several  parts,  but  the  moment  a  severance  occurs,  by 
the  sale  of  a  part,  the  right  of  the  owner  to  redistribute  the 
properties  of  the  respective  portions  ceases;  and  easements  or 
[2]  servitudes  may  thus  be  created  or  reserved.  The  parties 
are  presumed  to  contract  with  reference  to  the  condition  of 
the  property  at  the  time  of  the  sale,  provided  the  marks  are 
open  and  visible.  {Lampman  v.  Milks,  21  N.  Y.  505 ;  Martin  v. 
Murphy,  221  111.  632,  77  N.  E.  1126 ;  Ola^  v.  Mackintosh,  45 
Nova  Scotia,  13;  19  C.  J.  920.) 

It  is  also  quite  generally  held  that,  where  there  is  a  grant 
of  land,  with  full  covenants  of  warranty,  without  express  reser- 
vations of  easements,  there  can  be  no  easement  by  implication, 
unless  the  easement  is  strictly  one  of  necessity.  (19  C.  J.  920.) 

''In  a  sense  no  easement  or  qtuisi  easement  can  well  be  abso^ 
lutely  necessary  to  any  possible  enjoyment  of  property.  The 
most  that  can  be  required  is  that  it  be, -in  addition  to  being 
apparent  and  continuous,  essential  to  use  and  enjoyment  of 
the  premises  as  permanently  improved  at  the  time  of  the  con- 
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veyance  of  the  servient  estate.  And  tUs  appears  to  be  what 
18  meant  by  the  term  ^strict  necessity,'  in  defining  easement 
reserved  by  implication."    (19  C.  J.  920,  note  75,  Div.  A.) 

''The  term  'necessity^'  is  to  be  understood  as  meaning  that 
there  could  be  no  other  reasonable  mode  of  enjoying  the  domi- 
nant tenement  without  the  easement."  (Siarreti  v.  BatwHer, 
181  Iowa,  965,  980,  L.  K.  A.  1918B,  528,  165  N.  W.  216;  19 
C.  J.,  supra.) 

"The  word  'necessary'  is  not  to  be  limited  to  absolute  physi- 
cal necessity;  and  a  way  over  land  of  the  grantor  in  a  deed 
may  pass  as  appurtenant  to  the  land  granted,  although  there 
are  no  insuperable  physical  obstacles  to  prevent  access  by  an- 
other way,  if  such  other  way  cannot  be  made  without  unrea- 
sonable labor  and  expense;  and  in  determining  this  question,  a 
jury  may  consider  the  comparative  value  of  the  land  and  the 
probable  cost  of  such  a  way."  {PettingiU  v.  Porter,  8  Allen 
(90  Mass.),  1,  85  Am.  Dec.  671;  Carbrey  v.  WiUis,  7  Allen 
(Mass.),  364,  83  Am.  Dec.  68,  694.) 

Implied  easements  rest  upon  implied  intent  gathered  from 
[3]  the  circumstances  surrounding  the  conveyance.  {WeUs 
Y.  Oarbutt,  132  N.  Y.  430,  437,  30  N.  E.  978.) 

An  easement  is  apparent  when  it  may  be  discovered  upon 
[4]     reasonable  inspection.    {Lampman  v.  Milks,  supra.) 

The  Massachusetts  court  construes  the  law  there  strictly 
against  implied  easements,  and  it  may  be  true,  as  stated  by  the 
New  York  court  in  Taylor  v.  Millard,  118  N.  Y.  244,  6  L.  R.  A. 
667,  23  N.  E.  376,  also  Tiffany  on  Real  Property,  2d  ed. 
1920,  section  380,  that  it  is  good  policy  to  discourage  easements 
by  implication,  but  this  doctrine  cannot  be  carried  to  the  extent 
of  depriving  a  party  of  his  rights  clearly  established  by  the 
evidence  in  the  particular  case.  It  is  also  apparent,  and  as 
held  by  the  authorities  above  citpd,  that  a  distinction  is  to  be 
made  between  the  easement  reserved  for  the  benefit  of  the 
estate  granted  and  for  the  benefit  of  a  separate  estate.  A 
quite  thorough  discussion  of  this  subject  may  be  found  in 
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EUiott  V.  Bhett,  5  Rich.  (S.  C.)  405,  57  Am.  Dec.  750,  and 
note  thereto ;  also  29  C.  J.  920,  921. 

The  right  to  conduct  water  to  the  mill  necessarily  implies 
[5]  the  right  to  conduct  it  from  the  mill,  and  the  statute  in 
certain  cases  requires  this  to  be  done.    (Sec.  4844,  Bev.  Codes.) 

*' Sluice-boxes,  flumes,  hose,  pipes,  railway  tracks,  cars,  black- 
smith-shops, mills,  and  all  other  machinery  or  tools  used  in 
working  or  developing  a  mine,  are  to  be  deemed  afSxed  to  the 
mine."    (Sec.  4428,  Rev.  Codes.) 

'*A  thing  is  deemed  to  be  incidental  or  appurtenant  to  land 
when  it  is  by  right  used  with  the  land  for  its  benefit,  as  in  the 
case  of  a  way,  or  watercourse,  or  of  a  passage  for  light,  air,  or 
heat  from  or  across  the  land  of  another."  (Sec.  4429,  Rev. 
Codes.) 

From  the  evidence  in  this  case,  this  ditch  and  flume,  penstock 
and  tail-race  were  necessary  appurtenances  to  this  mill,  and  as 
such  they  were  reserved  by  the  Western  Mine  Enterprise  Com- 
pany. 

Plaintiff  also  claims  that  the  location  of  this  flume  was 
[6]  changed,  and  that  the  use  to  which  the  water  was  put  was 
also  changed,  but  the  right  to  do  this  is  granted  by  statute. 
(Sec.  4842,  Rev.  Codes.)  And  there  is  not  any  evidence  here 
to  show  that  the  change,  if  any,  in  the  location  of  the  flume 
or  the  tail-race,  or  the  mode  of  operation  of  the  mill,  added 
any  burden  to  the  servient  estate,  or  caused  any  additional 
damage  thereto. 

Plaintiff  also  takes  exception  to  the  introduction  of  some  evi- 
dence and  the  instructions  of  the  court,  but  all  of  these  were 
addressed  either  to  showing  the  good  faith  of  the  defendant  in 
its  operations  of  this  mill  and  the  construction  of  the  flume 
and  the  buildings,  or  to  the  theory  adopted  by  the  court  that 
the  flume,  if  necessary  to  the  operation  of  the  mill,  was  an 
appurtenance  thereto. 

**An  entry  upon  the  land  of  another  under  assertion  of 
[7]  title  is  an  ouster  (West  v.  Lanier,  28  Tenn.  (Humph.) 
9.)    In  Ewing  v.  Burnet,  11  Pet.  52,  36  U.  S.  328,  9  L.  Ed.  628, 
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it  is  said:  'An  entry  by  one  man  upon  the  land  of  another 
ia  an  onster  of  the  legal  possession  arising  from  the  title,  or 
not,  according  to  the  intention  with  which  it  is  done.  In  legal 
language,  the  intention  guides  the  entry,  and  fixes  its  char- 
acter.' "  (BramUtt  v.  Flick,  23  Mont.  95,  105,  57  Pac.  869, 
872.) 

The  jury  having  found  that  the  retort  building  did  not  en- 
croach upon  the  territory  of  the  plaintiff,  and  the  penstock 
being  a  part  of  the  flume,  which  the  defendant  had  a  light 
to  maintain,  and  the  pump-house,  if  it  ever  was  an  unlawful 
invasion  of  plaintiff's  rights,  having  been  removed  prior  to 
the  commencement  of  this  action,  and  the  defendant  having  the 
right  to  maintain  the  tail-race,  the  evidence  relating  to  dam- 
ages becomes  immaterial,  for: 

The  only  question  remaining  would  be  that  with  reference  to 
[8]  the  toilet  building,  and  that,  according  to  the  evidence, 
was  only  for  temporary  use,  and  the  injury  resulting  there- 
from, if  any  at  all,  is  clearly  too  small  to  be  a  basis  for  the 
computation  of  any  damages,  unless  merely  nominal,  and  that 
is  not  suflScient  to  warrant  reversal.  {Wallace  v.  Weaver,  47 
Mont.  437,  446,  133  Pac.  1099;  4  C.  J.  1179;  3  Cyc.  447; 
20  R.  C.  L.,  sec.  67,  p.  285.)  The  right  of  the  plaintiff  to 
the  land  is  fully  protected  by  the  judgment. 

We  recommend  that  the  judgment  and  order  appealed  from 
be  affirmed. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
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HUMBEB,  Bbspondent,   v.   MARSHALL,    Appbllaivt. 

(No.  4,344.) 
(Si]d[>]iiiUed  April  14,  1921.    Decided  June  6,  1921.) 

[19«  Pa4J.  747.] 

Contracts — 8ales — Speddl  Damages — Loss  of  Business — Plead- 
ing— Appeal  and  Error  —  Instructions  —  Settlement — Opjec- 
Uons  Reviewable. 

Appeal  and  Error — Settlement  of  Instpictions — Objections  Beviewable. 

1.  In  its  review  of  an  alleged  erroneoiu  inetrnetion,  the  supreme 
court  is  limited  under  section  6746,  Bevised  Codes,  to  the  particular 
objection  to  it  urged  upon  the  trial  court  at  the  time  the  instruc- 
tions were  settled. 

Contracts  of  Sale  —  Breach  —  Counterclaims  —  Loss  of  Business  —  Special 
Damages — Pleading. 

2.  In  an  action  to  recover  the  purchase  price  of  brick,  in  a  counter- 
claim to  which  defendant  averred  under  a  general  allegation  that  he 
had  been  damaged  in  a  certain  amount  by  plaintiff's  faUure  to  deliver 
the  entire  number  of  merchantable  brick  contracted  for,  by  reason 
of  which  he  was  delayed  in  his  building  operations,  the  expense  in- 
curred in  replacing  defective  brick  was  not  recoverable  in  the  absence 
of  an  allegation  specially  pleading  such  item  of  damage. 

Some — Measure   of   Damages — ^Instructions — Befusal,   When   Proper. 

3.  Where  the  court  had  properly  instructed  the  jury  that  defendant 
was  not  entitled  to  recover  any  damagee  on    his  counterclaim,  it,  as 

rperly,  refused  an  instruction  defining  the  measure  of  his  damages 
that  behalf. 

Appeals  from  District  Court,  Silver  Bow  County;  Edwin  M. 
Lamb,  Judge, 

Action  by  Fred  M.  Humber  against  John  W.  Marshall. 
Judgment  for  plaintiff,  and  defendant  appeals  from  the  judg- 
ment and  from  an  order  refusing  a  new  trial.    Affirmed. 

Mr.  Percy  Napton,  for  Appellant,  submitted  a  brief;  Mr. 
C.  B.  Nolan,  of  Counsel,  argued  the  cause  orally. 

Messrs.  Frank  dk  Oaines,  for  Respondent,  submitted  a  brief; 
Mr.  B.  F.  Gaines  argued  the  cause  orally. 
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MB.  JUSTICE  HOLLOWAY  ddiTend  tiki  opinioii  of  th« 
eoiirt. 

Plaintiff  brought  this  action  to  recoyer  $753.75,  alleged  to 
be  dne  as  a  balance  of  the  pnrchase  price  of  brick  sold  and 
delivered  by  plaintiff  to  defendant,  and  to  foreclose  a  mate- 
rialman's lien. 

The  answer  denies  all  the  allegations  of  the  complaint  and 
sets  forth  that  defendant  purchased  from  plaintiff  240,000 
brick  under  an  express  warranty  that  they  should  be  sound 
and  merchantable,  that  94,000  of  the  brick  tendered  were  un- 
sound and  unfit  for  use,  and  that  defendant  refused  to  accept 
the  same  and  notified  plaintiff.  As  a  counterclaim  defendant 
alleges  that  he  was  compelled  to  pay  demurrage  in  the  sum  of 
$48  upon  the  94,000  brick,  and  that  by  reason  of  plaintiff's 
failure  to  deliver  the  entire  240,000  merchantable  brick  he  was 
prevented  "from  carrying  out  his  business  as  a  contractor  and 
builder  and  delayed  the  construction  and  building  of  buildings 
under  construction  on  or  about  the  said  thirteenth  day  of 
April,  1917,  to  defendant's  damage  in  the  sum  of  $1,000." 
Upon  the  affirmative  allegations  issues  were  raised  by  reply. 

At  the  instance  of  plaintiff,  the  court  gave  instruction  No. 
3,  directing  the  jury  that  defendant  had  failed  to  prove  his 
counterclaim  and  that  he  could  not  recover  any  damages.  The 
court  refused  to  give  defendant's  requested  instruction  No.  1, 
defining  the  measure  of  his  damages. 

From  a  judgment  in  favor  of  plaintiff  and  from  an  order 
refusing  a  new  trial,  defendant  appealed,  and  in  his  brief  as- 
signed eleven  errors,  but  upon  the  hearing  in  this  court  his 
counsel  expressly  waived  all  of  them  except  the  specification 
that  the  court  erred  in  its  rulings  upon  the  two  instructions 
above. 

The  record  discloses  that  at  the  settlement  of  instructions  coun- 
[1]  sel  for  defendant  objected  to  instruction  No.  3  given  *'for 
the  reason  that  the  testimony  in  the  case  shows  that  because 
of  the  breach  of  the  contract  upon  the  part  of  the  plaintiff  the 


60  Mont]  HuMBER  v.  Marshall.  269 

[eo  Mont.  267.] 

defendant  was  compelled  to  and  did  replace  a  certain  number 
of  brick,  to-wit,  25,000,  which  25,000,  from  the  evidence,  was 
the  brick  of  the  plaintiff,  and  the  testimony  shows  said  brick 
was  inferior  and  not  in  keeping  with  the  agreement  entered 
into  between  the  plaintiff  and  the  defendant  relative  to  the 
brick,  and  that  the  defendant  replaced  said  brick  by  other 
brick,  to  his  damage  in  the  snm  of  $7.50  per  thousand." 

Section  6746,  Revised  Codes,  which  governs  the  settlement  of 
instructions  in  civil  cases  and  which  defines  the  authority  of 
the  appellate  court  in  its  review  of  questions  arising  upon  in- 
structions given,  provides,  among  other  things:  ''On  such  settle- 
ment of  the  instructions  the  respective  counsel,  or  the  parties, 
shall  specify  and  state  the  particular  ground  on  which  the  in- 
struction is  objected  or  excepted  to,  and  it  shall  not  be  suffi- 
cient in  stating  the  ground  of  such  objection  or  exception  to 
state  generally  that  the  instruction  does  not  state  the  law,  or 
is  against  law,  but  such  ground  of  objection  or  exception  shall 
specify  particularly  wherein  the  instruction  is  insufficient  or 
does  not  state  the  law,  or  what  particular  clause  therein  is  ob- 
jected to.  •  •  •  And  no  cause  shall  be  reversed  by  the 
supreme  court  for  any  error  in  instructions,  which  was  not 
specifically  pointed  out  and  excepted  to  at  the  settlement  of 
the  instructions  as  herein  specified,  and  such  error  and  excep- 
tion incorporated  in  and  settled  in  the  bill  of  exceptions  or 
statement  of  the  case  as  herein  provided."  This  statute  is  too 
plain  to  require  construction.  It  limits  this  court  in  its  review 
to  the  particular  objections  urged  upon  the  trial  court  at  the 
time  the  instructions  are  settled  and  is  conclusive  against  the 
right  of  defendant  to  question  the  correctness  of  the  court's 
ruling  in  giving  instruction  No.  3.  {Poor  v.  Madisan  River 
rower  Co.,  41  Mont.  236,  108  Pac.  645;  AUen  v.  Bear  Creek 
Coal  Co.y  43  Mont.  269,  115  Pac.  673;  Surman  v.  Cruse,  57 
Mont.  253,  187  Pac.  890;  Samiom  Co.  v.  Powers,  58  Mont. 
214,  190  Pac.  990.)  Instruction  No.  3  refers  only  to  defend- 
ant's counterclaim,  which  is  predicated  upon  the  delay  caused 
[2]    by  plaintiff's  alleged  breach  of  warranty,  and  not  upon 
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the  additional  expense  incurred  by  defendant.  The  fact,  if  it 
be  a  fact,  that  defendant  was  compelled  to  purchase  other 
brick  to  replace  defective  brick  delivered  by  plaintiff,  was  not 
pertinent  to  any  issue  raised  by  the  pleadings.  The  only  item 
of  special  damages  pleaded  was  the  $48  paid  for  demurrage. 
The  expense  incurred  in  replacing  defective  brick  could  not 
have  been  recovered  under  the  allegation  of  general  damages 
contained  in  the  counterclaim  (O'JBrien  v.  Qvinn,  35  Mont. 
441,  90  Pac.  166),  and  the  court  was  fully  justified  in  disre- 
garding the  objection  interposed. 

The  court  having  instructed  the  jury  that  defendant  was 
[3]  not  entitled  to  recover  any  damages,  it  would  have  erred 
grievously  by  giving  defendant's  instruction  No.  1,  defining 
the  measure  of  his  damages.  The  two  instructions  could  not 
be  reconciled  upon  any  possible  theory,  and  therefore  it  is 
unnecessary  to  discuss  the  merits  or  demerits  of  the  instruc- 
tion tendered.  Furthermore,  the  record  sustains  the  trial 
court  in  giving  instruction  No.  3,  for  there  is  not  any  evi- 
dence to  prove  the  counterclaim  pltoded. 

The  judgment  and  order  are  affirmed. 

Afflrmed, 

Mb.  CHoar  JusncB  Bbantly  and  Assooiatb  Jxtbikjbb  Bet* 
NOLDS,  CooPEB  and  Oalen  concur. 


McKBBVBR  bt  al.,  Respondents,  v.  OREGON  MORTGAGE 

CO.,  LTD.,  Appellant. 

(No.  4,388.) 
(Submitted    April   15,    1921.     Deeided   June    6,    1921.) 

[198  Pac.   752.] 

Confracis— Action  by  Third  Party — C(m.plaint — Insuffidenoy. 

Contracts — Bight  of  Action  by  Third  Party — Complaint. 

1.  To  entitle  a  third  person  to  enforce  a  contract  made  between 
two  others,  under  section  4970,  Bevised  Codes,  the  complaint  must 
show  that  it  was  expressly  made  for  his  benefit,  or  for  the  benefit 
of  a  class  of  persons  to  which  he  belongs,  «.  e,,  he,  or  they,    either 
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must  be  named  therein  or  otherwise  Boffieiently  described  or  desi^ 
nated;  the  faet  that  the  contract  may  incidentally  benefit  him  or 
them,  being  insufficient. 

Same — Action  by  Third  Party—Complaint — ^Insufficiency. 

2.  The  complaint  in  an  action  by  the  vendors  of  land  to  recover  the 
balance  of  the  purchase  price  from  a  mortgage  company  which  loaned 
the  money  to  the  vendee,  setting  forth  tiie  mortgage  contract  and 
alleging  that  the  company  had  arranged  with  one  of  plaintiffs  to 
hold  the  balance  due  until  patent  for  the  land  should  be  received 
and  recorded  and  then  pay  it  directly  to  her,  held  insufficient,  under 
the  rule  above,  in  the  absence  of  an  averment  that  the  contract 
contained  a  provision  that  the  mortgage  was  made  expressly  for  the 
benefit  of  plaintiffs  or  either  of  them. 

Appeals  from  Disirict  Court,  Fergus  Cotmty;  Jack  Briscoe, 
Judge. 

« 

Action  by  Suae  S.  and  Joseph  B.  McKeever  against  the  Ore- 
gon Mortgage  Company.  Judgment  for  plaintiffs,  and  defend- 
ant appeals  from  the  judgment  and  from  an  order  denying  a 
new  trial.    Beversed  and  remanded. 

Mr.  E.  K.  CheacUe,  for  Appellant,  submitted  a  brief;  Mr. 
J.  A.  Walsh,  of  Counsel,  argued  the  cause  orally. 

Mr.  BalpTi  J.  Anderson,  Mr.  8.  P.  WiUiams  and  Mr.  CJias. 
J.  Marshall,  for  Respondent,  submitted  a  brief;  Mr.  Anderson 
argued  the  cause  orally. 

That  the  action  brought  by  plaintiff  may  be  maintained 
is  established  law  in  this  jurisdiction.  (Sec.  4970,  Bev.  Code; 
McDonald  v.  America/n  Nai.  Bank,  25  Mont.  456,  65  Pac.  896 ; 
Tatem  v.  Eglanol  Mining  Co.,  45  Mont.  367,  123  Pac.  28; 
see,  also,  13  C.  J.  707;  Morgan  v.  Overman  Silver  Min.  Co,, 
37  Cal.  534;  Burson  v.  Bogart,  49  Colo.  410,  113  Pac.  516; 
Oregon  Milling  Co.  v.  Kirkpatrick,  66  Or.  21,  133  Pac.  69; 
BeiUy  v.  Spoka/ne  Saniiary  Laundry  Co.,  71  Wash.  516,  128 
Pac.  1075.) 

Where  money  is  withheld  from  the  proceeds  of  a  loan,  in 
order  to  clear  the  title  and  to  pay  off  an  encumbrance  thereon, 
the  intermediary  holding  the  money  is  acting  as  the  agent  of 
the  lender  and  not  of  the  borrower.     (Travelers'  Ins.  Co.  y. 
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Jones,  16  Colo.  515,  27  Pac.  807.)  The  following  cases  are 
similar  to  the  one  at  bar,  and  in  all  of  them  evidence  was 
offered  by  the  intermediary  or  the  lender  to  the  effect  that 
the  intermediary  was  not  the  agent  of  the  lender,  but  was 
rather  the  agent  of  the  borrower,  but  the  courts  in  each  of 
the  cases  held  the  evidence  was  sufScient  to  show  that  the 
intermediary  was  the  agent  of  the  lender.  {Bates  v.  American 
Mortgage  Co.  of  Scotkmd,  37  S.  C.  88,  21  L.  R.  A.  340,  16 
S.  B.  883 ;  Matteson  v.  Blackmer,  4S  Mich.  393,  9  N.  W.  445 ; 
Jensen  v.  Lewis  Investment  Co.,  39  Neb.  371,  58  N.  W.  100; 
Larson  v.  Lombard  Investment  Co.,  51  Minn.  141,  53  N.  W. 
179.) 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

On  October  10,  1912,  Susie  S.  McKeever  and  Joseph  S.  Mc- 
Keever  sold  and  conveyed  to  Clara  I.  Kitts  and  Senia 
L.  Eitts  320  acres  of  land  in  Fergus  county  for  the  con- 
sideration of  $7,600.  In  order  to  make  payment  for  the 
land,  the  purchasers  obtained  a  loan  from  the  Oregon  Mort- 
gage Company,  Limited,  and  secured  it  by  a  mortgage  upon 
the  purchased  property. 

In  the  complaint  herein  it  is  alleged  that  $5,834  of  the  pur- 
chase price  was  paid  to  Mrs.  McKeever  on  the  day  of  the  sale, 
and  that  the  balance  ($1,766)  was  withheld  pending  the  re- 
ceipt of  a  patent  to  160  acres  of  the  land.  It  is  further  al- 
leged that  on  the  day  of  the  sale,  the  defendant  mortgage 
company  ** arranged"  with  Mrs.  McKeever  to  hold  the  $1,766 
until  patent  should  be  received  and  recorded,  and  then  to 
pay  it  directly  to  her;  that  patent  was  thereafter  received  and 
recorded,  and  defendant  notified,  and  that,  though  demand 
was  made,  the  defendant  has  failed  and  refused  to  make  pay- 
ment.   The  prayer  is  for  $1,766  and  interest. 

A  general  demurrer  was  interposed  to  this  complaint,  but  it 
was  overruled,  and  defendant  then  answered.  It  denied  that 
it  ever  ''arranged"  or  agreed  to  hold  the  $1,766,    or    any 
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amoonty  f  or  Mrs.  McKeever,  or  that  it  ever  entered  into  any 
agreement  of  any  kind  or  character  with  her.  It  admitted  the 
sale  by  plaintiffs  to  the  Madams  Elitts,  and  that  it  advanced  to 
the  purchasers  $6,000  and  secured  the  loan  by  a  mortgage 
upon  the  purchased  property. 

Upon  these  pleadings  the  cause  was  tried,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  plaintiffs  for  the  amount 
demanded,  and  defendant  appealed  from  the  judgment  and 
from  an  order  denying  its  motion  for  a  new  trial.  It  is  in- 
sisted that  the  court  erred  in  overruling  the  demurrer. 

yfe  would  be  at  a  loss  to  understand  the  theory  upon  which 
it  is  sought  to  impose  upon  the  defendant  mortgage  company 
the  duty  to  pay  to  Mrs.  McKeever  money  which  confessedly 
belonged  to  the  Madams  Kitts  in  the  first  instance,  at  least, 
but  for  the  information  vouchsafed  by  counsel  for  plain- 
tiffs in  their  brief.  They  say:  "This  action  •  •  •  was 
brought  on  a  contract  between  two  persons  for  the  express 
benefit  of  a  third  person.  The  mortgage  was  executed  by  the 
Mrs.  Eitts,  in  favor  of  the  defendant  and  appellant,  for  the 
express  purpose  of  paying  the  debt  owed  by  the  Mrs.  Eitts, 
to  the  McEeevers.  This  action  was  brought  by  the  plaintiff 
and  respondent  on  that  contract." 

In  the  absence  of  statute,  most  of  the  courts  of  this  country 
[1]  recognize  and  enforce  a  contract  made  between  two  par- 
ties for  the  benefit  of  the  third,  but  some  diversity  of  views 
appears  relative  to  the  character  of  the  contract  and  the 
relationship  of  the  parties.  The  rule  most  generally  followed 
is  that  there  must  exist  on  the  part  of  the  original  parties  to 
the  contract  a  clear  intent  to  benefit  the  third  party.  (2  Elliott 
on  Contracts,  sec.  1413.)  In  Lawrence  v.  Fox^  20  N.  Y.  268, 
the  rule  as  stated  above  was  adopted  in  the  state  of  New 
York  by  a  divided  court,  but  later,  in  an  action  in  which  it 
was  sought  to  apply  the  rule,  the  supreme  court,  in  Koifvmn 
V.  Schwaebe,  33  Barb.  (N.  Y.)  194,  said:  "But  there  is  a 
plain  distinction  between  a  promise,  the  performance  of  which 
may  benefit  a  third  party,  and  a  promise  made  expressly  for 

CO  Mont. — 18 
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the  benefit  of  a  third  party."  The  latter  contract  was  held  to 
be  within  the  rule;  the  former  not  within  it. 

When  the  Field  Civil  Code  was  reported  to  the  legislature 
of  New  York  in  1865,  it  assumed  to  state  the  rule  according 
to  the  prevailing  judicial  opinion.  Section  749  of  that  Code 
declares:  "A  contract,  made  expressly  for  the  benefit  of  a 
third  person,  may  be  enforced  by  him  at  any  time  before  the 
parties  thereto  rescind  it.*'  In  1872  the  Field  Code  was 
adopted  in  California,  and  section  749  above  became  section 
1559  of  the  California  Civil  Code,  and  has  continued  in  force 
since  that  date.  Our  Civil  Code,  adopted  in  1895,  was  prac- 
tically copied  from  the  Field  Code  and  the  Civil  Code  of  Cali- 
fornia, as  is  disclosed  by  the  report  of  our  Code  Commission- 
ers. Section  4970,  Revised  Codes,  is  a  verhatin  copy  of  section 
749  of  the  Field  Code.  The  language  employed  is  significant. 
The  contract  must  be  made  expressly  for  the  benefit  of  the 
third  party,,  and  the  word  ** expressly*'  means  *'in  direct 
terms.**  (Webster's  International  Dictionary.)  This  is  the 
meaning  given  to  it  by  the  California  court  long  before  our 
Code  was  adopted.  {Chung  Eee  v.  Davidson,  73  Cal.  522,  15 
Pac.  100.) 

It  is  held  by  practically  all  of  the  authorities  that  it  is  not 
sufficient  that  the  contract  may  incidentally  benefit  the  third 
party.  (Tat em  v.  Eglanol  Mining  Co,,  45  Mont.  367,  123 
Pac.  28.)  The  party  for  whose  benefit  the  contract  is  made 
must  be  named  or  otherwise  sufficiently  described,  or  desig- 
nated. {Bacon  v.  DoaAs,  9  Cal.  App.  83,  98  Pac.  71;  13  C.  J. 
711.)  However,  if  the  contract  was  made  expressly  for  the 
benefit  of  a  class  of  persons  to  which  class  the  party  seeking 
enforcement  belongs,  he  may  obtain  the  benefit  of  it.  {Burton 
v.  Larkvn,  36  Kan.  246,  59  Am.  Rep.  541,  13  Pac.  398.) 

The  only  contract  mentioned  in  the  complaint  in  this  action 
[2]  as  having  been  made  between  the  Madams  Eitts  and 
the  defendant  mortgage  company  is  the  one  evidenced  by  the 
mortgage  itself.  The  mortgage  was  not  introduced  in  evi- 
dence, and  neither  it  nor  a  copy  of  it  is  attached  to  the 
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complaint.  It  is  not  alleged  that  it  containg  a  provision  to 
the  effect  that  the  mortgage  company  should  pay  the  $1,766 
to  Mrs.  McKeever,  and  therefore  it  cannot  be  said  that  it  was 
made  expressly,  i.  e,,  in  direct  terms,  for  her  benefit.  So  far 
as  disclosed  by  the  complaint,  the  mortgage  was  made  primar- 
ily for  the  benefit  of  the  Madams  Edtts,  to  enable  them  to 
purchase  the  property  mentioned.  The  burden  was  cast  upon 
plaintiffs  to  prove  that  the  mortgage  was  made  expressly  for 
their  benefit  or  for  the  benefit  of  Mrs.  McKeever  (Thomson  v. 
Beiiens,  94  Cal.  82,  29  Pac.  336),  and  if  it  was  necessary  to 
prove  this  fact,  it  was  equally  necessary  that  it  be  alleged. 
The  bare  statement  of  these  rules  is  sufficient  to  demonstrate 
that  the  complaint  herein  does  not  state  a  cause  of  action  upon 
the  theory  advanced  by  counsel  for  plaintiffs,  and  we  cannot 
conceive  of  any  other  theory  upon  which  it  can  be  sustained. 
In  this  view  of  the  case  it  is  unnecessary  to  consider  the  other 
assignments. 

The  judgment  and  order  are  reversed   and  the   cause  *  is 
remanded  for  a  niew  trial. 

Reversed  and  rema/nded. 

Mb.  Chief  Justiob  Brantly  and  Associate  Justices  Ret* 
KOLDS^  CoopsB  and  QAiiBN  concur. 
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In     Be     SMITH'S     ESTATE.    SMITH,     Respondent,     v. 

SMITH,  Executrix,  Appellant. 

(No.  4,346.) 
(Submitted  April  15,  1921.  Decided  June  20,  1921.) 

[199   Pae.   696.] 

Judgments — Bes  AdjudiciUa — Execviors  and  Adrmnistraiors — 
Claims  Against  Estates — When  Established — Courts — Privies. 

Judgment — Federal  Court — ^Ees  Adjudicata — Claims  Against  Estate — ^Pay- 
ment. 

1.  Plaintiff  brought  action  in  the  United  States  district  court  to 
recorer  interest  due  from  an  estate  on  money  belonging  to  plain- 
tiff and  used  by  decedent  in  his  lifetime  while  acting  as  plaintiff's 
guardian.  Defendant  interposed  the  defenses  of  the  statute  of  limi- 
tations, laches  and  noncompliance  with  the  statute  of  nonclaim. 
Judgment  for  plaintiff  was  affirmed  on  appeal  to  the  circuit  court  of 
appeals.  Basing  his  claim  upon  the  judgment  thus  obtained,  plain- 
tiff made  demand  upon  the  executrix  -for  payment.  The  executrix 
submitted  her  final  report  to  the  state  district  court  and  peti- 
tioned for  distribution  of  the  estate  and  payment  of  outstand- 
ing claims,  stating  that  the  claim  of  plaintiff  had  not  been  paid. 
A  beneficiary  of  decedent  filed  objections  to  payment  of  plain- 
tiff's claim  on    grounds  the    same  as    those    urged  in  the  federal 
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court.  A  trial  was  liad  in  the  district  court  sitting  in  probate,  evi- 
dence heard  and  judgment  rendered  for  plaintiff.  Held,  tiiat  the 
•  quoetions  raised  hj  the  objections  were  foreclosed  by  the  Judgment 
of  the. federal  court,  that  the  judgment  of  that  court  was  condusiye 
under  the  doctrine  of  res  ttdjndicata,  and  that  the  action  of  the  trial 
court  in  again  trying  the  same  question  determined  by  the  federal 
court  was  error. 

Same — State   Court's   Befusal   to   Give    Effect   to   Judgment   of   Federal 
Court — ^Federal  Question. 

2.  Where  a  state  court  refuses  to  give  effect  to  a  judgment  of  the 
federal  court  upon  a  point  in  dispute  and  within  its  jurisdiction,  a 
federal  question  arises  under  the  laws  of  the  United  States  es- 
tablishing the  circuit  court  and  vesting  it  with  jurisdiction. 

Same — Against    Executors    and    Administrators — Establishment    of    Claim 
Against  Ebtate. 

3.  A  judgment  against  an  executor  or  administrator  upon  a  claim 
against  the  estate  establishes  the  claim  to  be  paid  in  due  course 
of  administration. 

Same — ^Against  ETxecutors  and  Administrators — Binding  upon  Whom. 

4.  A  judgment  against  the  executor  or  administrator  of  an  estate 
is  in  effect  a  judgment  against  the  estate,  and  all  persons  interested 
in  the  estate,  whether  they  be  heirs,  legatees  or  creditors,  as  privies 
are  foreclosed  by  it  on  the  merits  of  the  claim. 

Same — Who  are  Privies. 

5.  Privies  are  those  who  are  so  connected  with  the  parties  in 
estate,  or  blood  or  in  law,  as  to  be  identified  with  them  in  interest, 
and  consequently  to  be  affected  with  them  by  the  litigation,  such  as 
heir  and  ancestor,  executor  and  testator,  etc. 

Same — ^What  Deemed  Adjudicated. 

6.  A  right,  question  or  fact,  distinctly  put  in  issue  and  directly 
determdned  by  a  court  of  competent  jurisdiction  as  a  ground  of  re- 
covery, cannot  be  disputed  in  a  subsequent  suit  between  the  same 
parties  or  their  privies. 

Same — ^Decisions  of  Appellate  Courts — Conclusiveness. 

7.  The  judgments  of  appellate  courts  are  as  conclusive  as  those  of 
any  other  courts,  and  they  not  only  establish  facts,  but  also  settle  the 
law,  so  that  the  law  as  decided  upon  any  appeal  must  be  applied  in 
all  the  subsequent  stages  of  the  cause. 

Same — Conclusiveness  of  Federal  Judgment. 

8.  The  judgment  or  decree  of  a  federal  court  is  binding  and  perfect 
between  the  parties  until  reversed,  without  regard  to  any  adverse 
opinion  or  judgment  of  any  other  court  of  merely  concurrent  juris- 
diction, and  its  integrity,  validity  and  effect  are  complete  in  all  re- 
spects between  all  parties  in  every  suit  and  in  every  forum  where  it 
is  legitimately ,  produced  as  the  foundation  of  an  action  or  of  a  de- 
fense, either  by  plea  or  in  proof,  as  it  would  be  in  any  other  circum- 
stances. 

,   Appeal   from   District   Cov/rt,   Meagher   County;   JoJin   A. 
Matthews,  Judge. 


5.    Conclusiveness  of  .iudsrmeTit  against  persons  not  parties  to  the  action, 
see  note  in  2  Am.  St.  Bep.  876. 
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In  teb  Matter  of  the  estate  of  John  M.  Smith,  deceased. 
From  an  order  dismissing  the  contest  of  J.  Stanley  Smith 
against  a  claim  of  William  Smith,  Gertrude  Mayn  Smith,  as 
the  executrix  of  the  estate  of  J.  Stanley  Smith,  deceased,  ap- 
peals.    Affirmed. 

Mr.  H.  O.  Mclniire,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

In  the  lower  court  it  was  contended  by  counsel  of  William 
Smith  that  the  judgment  of  the  United  States  court  allowing 
his  claim  so  far  adjudicated  the  claim  that  its  merits  could 
not  be  further  inquired  into.  The  lower  court  rejected  this 
contention. 

Is  the  judgment  of  the  federal  court  allowing  respondent's 
demand  so  far  res  adjvdicata  and  binding  on  the  appellant 
as  to  estop  her  from  urging  the  present  objections  and  excep- 
tions to  the  same?  Is  such  a  federal  question  presented  by 
such  judgment  as  will  preclude  this  court  from  inquiring  into 
the  validity  of  the  objections  urged  against  the  allowance  of 
said  demand?  Is  not  such  demand,  under  the  Montana  stat- 
utes, one  that  the  executrix  of  John  M.  Smith,  deceased,  can- 
not legally  recognize  and  allow? 

In  a  settlement  of  the  accounts  of  an  executor  the  widest 
latitude,  together  with  the  right  of  amendment,  is  allowed. 
It  is  the  duty  of  the  court,  in  probate,  to  scrutinize  carefully 
every  item,  and,  even  in  the  absence  of  specific  objections,  ■  to 
disallow  such  items  as  are  not  warranted  by  law.  (Estate  of 
More,  121  Cal.  635,  54  Pac.  148;  Estaie  of  WiUey,  140  Cal. 
243,  73  Pac.  998.) 

Section  7536,  Revised  Codes,  provides  that  a  judgment  ren- 
dered against  an  executor  ''only  establishes  the  claim  in  the 
same  manner  as  if  it  had  been  allowed  by  the  executor 
•  •  •  and  a  judge  [in  other  words,  as  though  it  had 
been  originally  allowed  in  pursuance  of  sections  7528  and 
7529] ;  and  the  judgment  must  be  that  the  executor  •  •  • 
pay  in  due  conrse  of  administration  the  amount  ascertained 
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to  be  due  *  *  *  .  No  execution  must  issue  upon  such  judg- 
ment nor  shall  it  create  any  lien  upon  the  property  of  the 
estate,  or  give  to  the  judgment  creditor  any  priority  of  pay- 
ment." 

In  view  of  the  above  and  the  provisions  of  sections  7647 
and  7648,  it  is  apparent  that  such  a  judgment  is  not  con- 
clusive but  may  be  attacked  by  any  heir  or  person  interested 
in  the  estate,  in  which  category  appears  appellant's  testator, 
both  as  son  of  the  deceased  John  M.  Smith  and  as  a  legatee 
under  his  will.  This  has  been  many  times  decided  both  by 
this  court  and  the  supreme  court  of  California  in  construing 
the  same  statute.  {In  re  MovMlerat's  Estate,  14  Mont.  245, 
36  Pac.  185;  In  re  Barker's  Estate,  26  Mont.  282,  67  Pac. 
941.)  True,  in  neither  of  these  two  cases  was  there  a  claim 
which  had  been  allowed  by  the  judgment  of  a  court  in  pursu- 
ance of  Revised  Codes,  section  7536,  but  in  the  light  of  that 
statute,  this  cuts  no  figure.  {Hall  v.  Cayot,  141  Cal.  13,  74 
Pac.  299;  see,  also,  Church  on  Probate  Law  and  Practice, 
759.) 

J.  Stanley  Smith,  and  consequently  his  executrix,  was  in  no 
wise  estopped  by  the  judgment  in  the  federal  court  allowing 
the  said  claim  of  William  Smith,  because:  1.  He  was  not  a 
party  to  the  proceedings  in  said  suit.  To  be  estopped  by  a 
judgment,  an  essential  prerequisite  is  that  the  party  sought 
to  be  estopped  was  a  party  to  the  proceedings  in  which  the 
judgment  was  rendered;  2.  A  party  interested  in  an  estate 
is  given  the  right  by  statute  to  contest  allowed  claims  (Rev. 
Codes,  sees.  7647,  7648),  hence  he  cannot  be  estopped  by  rea- 
son of  the  allowance  of  the  claim;  3.  The  authorities  directly 
hold  he  is  not  estopped.  (1  Church  on  Probate  Law,  p.  759; 
Hall  V.  Cayot,  141  Cal.  13,  74  Pac.  299;  Estate  of  More,  121 
Cal.  635,  54  Pac.  148;  see,  also,  note  on  pages  124  and  125 
of  65  American  Decisions;  2  Black  on  Judgments,  610,  933.) 

Is  any  federal  question  involved  in  the  present  controversy 
by  reason  of  the  judgment  of  the  federal  court  allowing  the 
claim  now  objected  toT     The  federal  court,  Judge  Bourquin, 
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explicitly  decided  that  there  was  not,  in  remanding  the  pres- 
ent proceeding  to  the  state  court,  and  that  he  was  clearly  right 
in  so  holding  is  abundantly  borne  out  by  the  federal  authori- 
ties. The  precise  point  has  been  decided  by  the  supreme 
court  of  the  United  States  in  the  case  of  Leather  Mfg.  Bank 
V.  Cooper,  120  U.  S.  778,  781,  30  L.  Ed.  816,  7  Sup.  Ct.  Eep. 
777  [see,  also,  Rose's  U.  S.  Notes] ;  and  see,  also.  Security 
Trust  Co.  V.  Black  River  d  Co.,  187  II.  S.  211,  47  L.  Ed.  147, 
23  Sup.  Ct.  Eep.  52;  Newberry  v.  Wilkinsofi,  199  Fed.  673, 
118  C.  C.  A.  111. 

The  effect,  the  weight,  to  be  given  to  the  judgment  of  the 
federal  court  allowing  this  claim  is  that  and  that  only  which 
should  be  given  to  the  judgment  of  a  state  court  in  a  similar 
case  and  under  like  circumstances.  (2  Black  on  Judgments, 
sec.  938.)  The  trouble  with  counsel  for  claimant  is  that  they 
are  endeavoring  to  have  given  greater  effect  and  weight  to  this 
allowance  than  could  possibly  be  given  to  a  judgment  of  the 
supreme  court  of  the  state  in  a  like  case,  a  contention  founded 
on  neither  law  nor  reason.  Of  course,  this  court  should  and 
will  give  such  effect  to  that  allowance  as  would  be  given  to  a 
judgment  of  a  state  court  in  a  like  case,  but  no  more. 

Not  being  estopped  by  the  action  of  the  federal  court,  the 
contestant  has  the  unquestionable  right  to  make  use  of  testi- 
mony adduced  in  that  court.  "What  conclusion  the  state 
court  should  draw  from  such  testimony  concerns  itself  alone. 
It  cannot  be  hampered  or  controlled  by  the  opinions  of  judges 
of  any  other  tribunal.  Nor  are  such  opinions  in  anywise  con- 
clusive on  this  court.  The  duty  of  this  court  to  construe  the 
state  statutes  cannot  be  avoided  because  another  tribunal  has 
assumed  that  function.  And  that  both  the  federal  district 
court  and  the  circuit  court  of  appeals  fell  into  error  in  the  allow- 
ance of  this  claim,  we  submit,  will  be  abundantly  shown,  and 
we  add  the  comment  of  this  court:  **We  approach  the  final 
determination  of  the  case  with  the  greatest  respect  for  the 
decision  of  the  learned  judges  of  the  circuit  court  of  appeals. 
Nevertheless  it  is  our  duty  to  decide  it  in  conformity  with 
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the  dictates  of  our  own  consciences. ''     (8mit\  ▼.  Srniih,  45 
Mont.  535,  125  Pac.  987.) 

Messrs.  Walsh,  Nola/n  Jk  ScaUon,  for  Respondent,  submitted 
a  brief;  Mr,  Wm.  ScaUon  argued  the  cause  orally. 

There  is  a  federal  question.  The  question  whether  a  state 
court  has  given  due  effect  to  the  judgment  of  a  court  of  the 
United  States  is  a  question  arising  under  the  Constitution  and 
laws  of  the  United  States.  We  note  that  appellant  seems  to 
confuse  the  matter  of  the  existence  of  a  federal  question  with 
the  merits  of  that  same  question.  The  authorities  to  be  re- 
f erred  to  make  clear  that  a  federal  question  exists  when  the 
question  arises  of  whether  the  state  court  has  given  due  effect 
to  the  judgment  of  a  court  of  the  United  States,  and  that 
a  federal  question  then  arises,  even  though  its  ultimate  de- 
termination depends  upon  consideration  of  state  law.  Before 
proceeding  to  present  the  authorities,  we  shall  make  reference 
to  Judge  Bourquin's  ruling  on  the  motion  to  remand.  The 
only  remarks  appearing  in  the  opinion  filed  by  him  which 
might  seem  to  express  the  view  that  there  is  no  federal  ques- 
tion is  the  following:  '^It  may  be  observed  a  federal  judgment 
is  entitled  to  only  the  consideration  given  to  a  like  state  court 
judgment,  a  question  of  state  law,"  citing  Crescent  City  Live 
Stock  etc.  Co.  V.  Butchers'  Union  Sltrnghter-house  etc.  Co., 
120  U.  S.  147,  [30  L.  Ed.  614,  7  Sup.  Ct.  Rep.  472],  and  the 
words,  ''This  is  not  a  'federal  question'  within  the  Removal 
Act."  Neither  of  these  remarks  constitutes  a  determination 
that  no  federal  question  was  involved.  It  seems  to  mean  that 
the  particular  point  to  which  the  remark  is  addressed  involves 
a  question  of  state  law.  That  might  be  perfectly  true,  and  yet 
a  federal  question  might  still  exist.  The  observation  regarding 
federal  judgments  is  merely  a  statement  of  a  general  principle. 
The  case  of  Metcalf  v.  Watertoum,  128  U.  S.  586,  32  L.  Ed. 
543,  9  Sup.  Ct.  Rep.  173,  referred  to  by  Judge  Bourquin, 
simply  showed  that  a  suit  brought  to  recover  the  amount  of  a 
judgment  previously  obtained  in  a  federal   court   does  not. 
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because  of  the  fact  that  the  suit  is  brought  upon  such  a  judg- 
ment, present  a  federal  question  which  would  give  a  federal 
court  jurisdiction.  The  case  referred  to  is  that  of  Metcalf  v. 
City  of  Wateriorvn.  The  reference  made  by  Judge  Bourquin 
to  120  U.  S.  141,  30  L.  Ed.  614,  7  Sup.  Ct.  Rep.  472,  is  to  the 
New  Orleans  Slaughter-Jiouse  Cases,  viz,.  Crescent  City  etc.  Co. 
V.  BvrtcTiers'  Union  etc.  Co.  The  supreme  court  there  said, 
quoting  from  a  former  case:  *^No  higher  sanctity  or  effect 
can  be  claimed  for  the  judgment  of  the  circuit  court  of  the 
United  States  rendered  in  such  a  case,  under  such  circum- 
stances, than  is  due  to  the  judgments  of  the  state  courts  in  a 
like  case  and  under  similar  circumstances."  That  quotation 
was  from  the  case  of  Dupasseur  v.  Bochereau,  88  U.  S.  130, 
22  L.  Ed.  588,  590.  In  each  of  these  cases  it  was  expressly 
held  that  the  question  of  whether  **  •  •  •  a  state  court 
has  given  due  effect  to  the  judgment  of  a  court  of  the  United 
States  is  a  question  arising  under  the  Constitution  and  laws 
of  the  United  States  •  •  •  .'*  (See  Crescent  City  Live 
Stock  etc.  Co.  V.  Butchers'  Union  Slaughter-home  etc.  Co.,  120 
U.  S.  141,  30  L.  Ed.  617,  7  Sup.  Ct.  Rep.  472.)  And  Judge 
Bourquin  says  that  if  the  judgment  is  not  given  the  proper 
effect,  this  will  be  denial  of  a  federal  right,  reviewable  by 
the  United  States  supreme  court.  He  was  dealing  only  with 
a  question  of  removal  and  his  remarks  were  directed  to  that. 
The  merits  of  the  federal  question  were  not  argued  by  us  on 
the  motion  to  remand,  because  they  were  not  material.  The 
only  discussion  was  as  to  the  existence  of  such  a  question,  and 
the  judge  said  there  may  be  such  a  question  involved  in  the 
case,  but  not  ** within  the  Removal  Act,''  and  it  does  not 
give  a  right  to  remove.  Now,  however,  the  question  is  pre- 
sented to  this  court:  What  is  the  effect  of  the  judgment  of 
the  federal  court  in  the  case  of  the  claimant,  William  J. 
Smith,  against  Mrs.  Mary  M.  Smith,  executrix? 

We  make  the  point  that  while,  as  a  general  rule,  a  judgment 
of  a  federal  court  stands  upon  a  similar  footing  as  that  of  a 
state  court,  this  is  true  on  the  condition  that  the  determination 
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of  the  state  court  is,  in  effect,  treated  as  a  judgment.  If  it  is 
not  treated  as  a  judgment,  if  it  is  not  a  judgment  at  all,  the 
rule  can  no  longer  apply.  There  is  then  nothing  to  compare 
i¥ith.  There  is  a  state  ruling,  but  no  judgment.  No  such  con- 
dition was  present  in  any  of  the  cases  referred  to  in  Judge 
Bourquin's  decision,  or  in  any  case  found  by  us.  Said  cases 
and  others  were  reviewed  by  the  United  States  supreme  court. 
In  Southern  Pacific  B.  Co.  v.  United  States,  168  U.  S.  1,  42 
L.  Ed.  355,  18  Sup.  Ct.  Bep.  18,  the  court  speaking  of  the 
effect  of  a  judgment  as  res  adjudicata,  said:  ^'The  general 
principle  announced  in  numerous  cases  is  that  a  right,  ques- 
tion or  fact  distinctly  put  in  issue  and  directly  determined 
by  a  court  of  competent  jurisdiction,  as  a  ground  of  recovery, 
cannot  be  disputed  in  a  subsequent  suit  between  the  same 
parties  or  their  privies;  and  even  if  the  second  suit  is  for  a 
different  cause  of  action,  the  right,  question  or  fact  once  so 
determined  must,  as  between  the  same  parties  or  their  privies, 
be  taken  as  conclusively  established,  so  long  as  the  judgment 
in  the  first  suit  remains  unmodified." 

We  make  the  further  point  that  state  legislation  cannot 
deprive  a  final  judgment  of  a  federal  court  of  the  essential 
attributes  of  a  judgment.  If  it  may  do  so,  directly  or  in- 
directly, then  the  provisions  of  the  Constitution  of  the  United 
States — ^the  supreme  law  of  the  land — ^giving  to  federal  courts 
jurisdiction  of  controversies  between  citizens  of  different 
states,  may  be  largely,  if  not  wholly,  nullified. 

If  a  decision  against  an  executor  is  not  final  as  to  anything, 
it  is  not  a  judgment  at  all.  Under  the  California  decisions 
that  is  the  character  of  such  a  decision.  The  result  is  that 
the  so-called  judgment  is  not  a  judgment.  Finality  as  to  par^ 
ties  and  privies  is  of  the  essence  of  a  judgment.  Without 
finality  there  is  no  judgment,  in  the  proper  sense  of  the  term. 
Establishing  a  prima  facie  case  is  not  rendering  a  judgment. 
That  may  be  a  finding  or  a  ruling,  or  what  not,  but  it  is  not 
a  judgment,  in  the  true  sense.  Section  6710,  Code  of  Civil 
Procedure,  provides:   '^A  judgment  is  the  final  determination 
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of  the  rights  of  the  parties  in  an  action  or  proceeding/' 
These  propositions  seem  self-evident. 

Therefore,  we  submit  that  a  state  cannot,  by  legislation 
affecting  proceedings  in  its  own  courts,  change  or  control  the 
jurisdiction  or  powers  or  judgments  of  courts  of  the  United 
States.  It  cannot  convert  these  courts  into  mere  chambers  or 
commissions  of  investigation  or  advice.  Neither  can  the  juris- 
diction and  powers  of  federal  courts  in  matters  of  claims 
against  estates,  of  rights  of  heirship  and  kindred  subjects,  be 
so  restricted  or  controlled.  {Laturence  v.  Nelson,  143  U.  S.  215, 
36  L.  Ed.  130,  12  Sup.  Ct.  Rep.  440;  Hayes  v.  Pratt,  147 
U.  S.  557,  37  L.  Ed.  279,  13  Sup.  Ct.  Rep.  503;  Bover  v. 
Chapman,  119  U.  S.  587,  30  L.  Ed.  532,  7  Sup.  Ct.  Rep.  342 ; 
Hess  V.  Reynolds,  113  U.  S.  73,  28  L.  Ed.  927,  5  Sup.  Ct.  Rep. 
377  [see,  also,  Rose's U.  S.  Notes] .)  In  Laivrence  v.  Nelson,  svr- 
pra,  it  is  said:  *'  •  •  •  The  general  equity  jurisdiction  of 
the  circuit  court  of  the  United  States  to  administer,  as  between 
citizens  of  different  states,  the  assets  of  a  deceased  person 
within  its  jurisdiction  cannot  be  defeated  or  impaired  by  laws 
of  a  state  undertaking  to  give  exclusive  jurisdiction  to  its  own 
courts. ' ' 

The  limitations  of  the  rule  are  stated  in  Byers  v.  McAidey, 
149  U.  S.  608,  37  L.  Ed.'  867,  13  Sup.  Ct.  Rep.  906 ;  Tonley 
V.  Lavender,  88  U.  S.  276,  22  L.  Ed.  536.  There  is  nothing 
in  these  cases  in  conflict  with  the  views  for  which  we  contend. 
In  Yonley  v.  La/oender,  it  was  held  that  no  execution  could 
issue  on  a  judgment  against  an  administrator,  and  that  it  was 
to  be  paid  in  due  course  of  administration,  but,  it  was  also 
said:  ''The  recovery  of  judgment  gave  no  prior  lien  on. the 
property,  but  simply  fixed  the  status  of  the  party  and  com- 
pelled the  admimsirator  to  recognize  it  in  the  payment  of 
debts/*  And  in  Byers  v.  McAuley,  it  is  said:  *'A  citizen 
of  another  state  may  establish  a  debt  against  the  estate." 
(Citing  Yonley  v.  Lavender,)  It  is  impossible  to  reconcile 
these  decisions  of  the  supreme  court  of  the  United  States  with 
the  theory  that  a  judgment  of  a  federal  court  merely  estab- 
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lishes  a  prima  fade  case  in  favor  of  the  claimant.  See,  also, 
Sharon  v.  Terry,  86  Fed.  337,  13  Sawy.  387,  1  L.  R.  A.  572, 
the  decision  in  which  case  is  referred  to  as  authority  in  JiUian 
V.  Central  Trust  Co.,  193  U.  S.  93,  48  L.  Ed.  629,  24  Sup.  Ct. 
Bep.  399. 

MB.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

It  appears  that  in  the  year  1878,  John  M.  Smith  and  W.  A. 
Smith,  brothers,  the  latter  being  the  younger,  started  in  the 
ranch  and  sheep  business  in  Meagher  county.  For  about  ten 
years  thereafter  they  did  most  of  their  own  work,  kept  no 
books,  had  no  settlements,  and  owned  a  joint  bank  account, 
upon  which  each  drew  as  funds  were  needed.  W,  A.  Smith 
married  in  1884,  had  three  children,  one  boy,  William  Smith, 
the  respondent  herein,  and  two  girls,  Anna  Maud  and  Nellie 
May,  all  of  whom  were  born  on  the  ranch  in  Meagher  county, 
where  the  family  resided  until  they  moved  to  Castle,  Meagher 
county,  from  which  latter  place  Mrs.  Smith  deserted  her  hus- 
band during  the  latter 's  absence,  taking  the  two  girls  with  her 
and  leaving  the  boy  in  a  neighbor's  care.  In  the  fall  of  1891, 
W.  A.  Smith  took  the  boy  to  his  sister,  Mrs.  Reynolds,  living 
in  Fayette,  Ohio,  and  gave  him  into  her  care  and  keeping  to 
rear.  In  the  year  1893,  having  gotten  possession  of  his  two 
daughters,  he  also  placed  them  with  Mrs.  Reynolds  for  similar 
purpose,  and  all  three  children  grew  up  in  her  family  and 
were  with  her  in  Ohio  at  the  time  of  their  father's  death  at 
White  Sulpher  Springs,  Montana,  on  February  13,  1897. 

Smith  Bros.  Sheep  Company  was  formed  in  1890  to  take 
over  the  property  and  conduct  the  business  of  the  two  brothers. 
It  was  capitalized  for  250,000  shares  of  the  par  value  of  $1 
per  share.  Of  the  capital  stock,  5,000  shares  were  issued  to 
the  wives  of  each  of  the  brothers,  for  joining  in  the  deeds; 
100  shares  were  issued  to  J.  A.  McNutt,  a  brother-in-law,  who 
was  their  bookkeeper  from  1888  to  1901,  and  the  balance  of 
the  stock  was  divided  equally  between  the  Smith  brothers, 
119,950  shares  to  each.     John  M.  Smith's  wife  retained  her 
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stoek;  and  the  wife  of  W.  A.  Smith  disposed  of  all  of  hen^ 
W.  A.  Smith  finally  getting  3,000  shares  of  it  and  John  M. 
Smith  2,000  shares.  During  W.  A.  Smith's  life  he  was  vice- 
president  of  the  company,  being  succeeded  after  his  death  by 
N.  B.  Smith,  his  nephew,  who  then  held  fifty  shares  of  stock 
in  the  company.  John  M.  Smith  was  president  of  the  com- 
pany from  the  time  it  was  organized  until  his  death. 

N.  B.  Smith  was  designated  and  duly  qualified  as  executor 
of  the  last  will  and  testament  of  W.  A.  Smith.  John  M. 
Smith  married  in  1887,  and  died  October  6,  1908,  at  Battle 
Creek,  Michigan,  being  still  a  resident  of  Meagher  county, 
Montana,  and  leaving  estate  therein.  He  designated  as  execu- 
trix of  his  will  his  widow,  Mary  Smith,  who  was  appointed 
and  qualified.  She  and  his  son,  J.  Stanley  Smith,  were  the 
chief  and  residuary  beneficiaries  under  the  will. 

John  M.  Smith  was  sixty-three  years  of  age  at  the  time  of 
his  brother's  death,  and  both  himself  and  wife  were  then  in 
poor  health,  his  wife  being  absent  in  California,  where  he 
wished  to  go  to  live.  McNutt  conceived  the  idea  of  selling 
the  property,  and,  after  discussing  the  matter,  suggested  the 
idea  of  taking  the  subject  up  with  N.  B.  Smith,  the  executor 
of  the  estate  of  W.  A.  Smith,  deceased.  Thereafter,  on  Janu- 
ary 24,  1898,  the  district  court  of  Meagher  county  authorized 
a  private  sale  of  that  portion  of  the  stock  of  the  Smith  Bros. 
Sheep  Company  belonging  to  the  estate  of  W.  A.  Smith,  de- 
ceased, for  not  less  than  $75,000,  it  being  the  joint  idea  of  the 
executor  and  of  John  M.  Smith  that  the  stock  belonging  to 
the  estate  of  W,  A.  Smith  would  bring  more  if  it  were  sold 
in  conjunction  with  that  of  John  M.  Smith;  ownership  and 
control  of  the  property  in  the  one  person  appearing  more  de- 
sirable. So,  in  contemplation  of  making  such  sale,  in  June, 
1898,  McNutt  was  given  an  option  on  the  whole  property  at 
the  price  of  $190,000.  Several  attempts  to  make  sale  of  the 
property  to  others  failed,  and  finally  the  executor,  N.  B. 
Smith,  offered  the  interest  of  the  estate  to  John  M.  Smith  for 
$85,000    cash,    which,    after   considerable    correspondence   and 
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negotiations,  resulted  in  the  sale  by  the  executor,  confirmed 
by  the  court  March  25,  1899,  of  the  stock  belonging  to  the 
estate  to  John  M.  Smith  for  the  sum  of  $85,000.  Thereafter, 
on  June  12,  1899,  a  decree  of  final  settlement  and  distribution 
being  entered  in  the  estate  of  W.  A.  Smith,  deceased,  and 
John  M.  Smith  having  qualified  as  guardian  for  the  three 
minor  children  of  W.  A.  Smith,  on  May  25,  1899,  on  June 
14,  1899,  the  executor  paid  over  to  the  guardian  the  amount 
remaining  in  his  hands  belonging  to  the  estate,  amounting  to 
the  sum  of  $82,174.  The  guardian  used  $82,000  of  this  amount 
in  June,  1899,  in  liquidation  of  his  indebtedness  to  the  Union 
Bank  &  Trust  Company,  Helena,  Montana,  incurred  in  the 
consinnmation  of  the  purchase  of  the  property  from  the  execu- 
tor, notes  for  which,  given  to  the  bank,  aggregated  $85,000, 
and  bore  interest  at  the  rate  of  nine  per  cent  per  annum.  On 
December  11,  1900,  long  after  such  use  of  the  funds  in  liqui- 
dation of  his  indebtedness,  the  guardian  procured  an  order 
from  the  district  court  of  Meagher  county,  authorizing  him  to 
borrow  from  himself  as  guardian  the  sum  of  $82,000  at  the 
rate  of  three  per  cent  per  annum.  Subsequently,  in  presenting 
his  accounts  in  the  matter  of  the  guardianship,  he  charged 
himself  only  with  interest  on  the  balance  due  from  time  to 
time  on  such  loan  at  the  rate  of  three  per  cent  per  annum 
from  the  date  of  the  court's  order  permitting  him  to  borrow 
the  money.  The  respondent  having  reached  his  majority  by 
October,  1906,  the  estate  and  guardianship  was  finally  closed 
and  distribution  made  and  the  guardian  discharged  December 
27,  1906. 

In  August,  1907,  the  respondent  having  learned  from  his 
sister  that  his  guardian  had  not  made  full  account  and  settle- 
ment with  him,  brought  a  suit  in  equity  in  Meagher  county, 
Montana,  wherein  he  alleged  that  the  purchase  of  the  stock 
by  his  guardian  in  the  Smith  Bros.  Sheep  Company  was  fraud- 
ulent, and  sought  to  have  the  sale  set  aside  to  the  extent  of 
40,983%  shares,  his  alleged  interest  therein  as  beneficiary 
under  the  will  of  his  father.  This  action  resulted  adversely 
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to  the  respondent,  and  an  appeal  was  taken  to  the  supreme 
court  of  this  state.  On  such  appeal  the  supreme  court  affirmed 
the  lower  court  (Smith  v.  Smith,  45  Mont.  535,  125  Pac.  987), 
holding  that  there  was  not  such  evidence  of  fraudulent  trans- 
actions between  the  guardian  and  the  executor  as  to  warrant 
the  court  in  setting  aside  the  sale.  Previously  thereto,  a  con- 
trary opinion  on  substantially  the  same  facts  was  reached  by 
the  United  States  circuit  court  of  appeals,  ninth  circuit,  in  the 
case  of  Moore  v.  Smith,  182  Fed.  540,  105  C.  C.  A.  78.  In 
the  federal  court,  the  action  was  decided  in  the  first  instance 
adversely  to  the  contentions  of  Nellie  May  Moore,  but  on  ap- 
peal to  the  circuit  court  of  appeals  her  contentions  were  up- 
held, as  above  indicated.  Her  action  was  instituted  in  the  fed- 
eral court  because  of  diversity  of  citizenship. 

Some  time  subsequent  to  the  affirmance  by  the  supreme  court 
of  this  state  of  the  judgment  against  the  respondent  in  his 
suit,  the  respondent  established  a  residence  in  the  state  of 
[1]  California,  and  thereafter,  on  the  fourteenth  day  of 
March,  1913,  he  exhibited  and  presented  his  claim  and  demand 
to  the  executrix  of  the  estate  of  John  M.  Smith,  deceased,  in 
the  sum  of  $17,015.23,  being  the  amount  alleged  due  and  ow- 
ing unto  him  for  interest  unpaid  upon  funds  used  and  the 
diflference  between  the  rate  actually  paid  by  the  guardian  for 
the  use  of  the  money,  i,  e.,  three  per  cent,  and  that  which 
should  have  been  paid,  ♦.  e.,  eight  per  cent,  compounded  an- 
nually, from  June  14,  1899,  to  June  14,  1908,  the  date  of 
the  guardian's  final  account,  and  simple  interest  thereon  at 
eight  per  cent  thereafter. 

Within  two  months  from  this  time,  he  brought  suit  upon 
such  claim  against  the  executrix  in  the  district  court  of  the 
United  States  for  the  district  of  Montana,  which  resulted  in 
a  decree  in  his  favor  for  the  total  amount  alleged  to  be  due 
(Smith  V.  Smith  (D.  C),  210  Fed.  947)  and  upon  appeal  to 
the  circuit  court  of  appeals  this  judgment  was  affirmed  (Smith 
V.  Smith,  224  Fed.  1,  139  C.  C.  A.  465).  Thereafter,  based 
upon  such  judgment  of  the  federal  court,  the  respondent  made 
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demand  upon  the  executrix  for  the  payment  of  his  claim, 
amounting  to  the  sum  of  $24,844.99,  together  with  interest  at 
eight  per  cent  per  annum  from  February  10,  1914,  the  date 
of  entry  of  decree  by  the  federal  court  in  respondent's  favor j 
and  in  making  and  submitting  her  final  account  and  petition 
for  discharge,  dated  October  15,  1915,  and  filed  in  December, 
1915,  the  executrix  reported  to  the  district  court  the  facts 
respecting  this  daim,  and  that  it  remained  unpaid.  In  the 
prayer  of  such  petition,  she  asked  that  the  claims  unpaid  and 
outstanding,  together  with  interest  thereon,  be  directed  to  be 
paid  from  funds  belonging  to  the  estate. 

Thereafter,  in  December,  1915,  J.  Stanley  Smith,  son  and 
beneficiary  of  John  M.  Smith,  deceased,  duly  filed  objections 
and  exceptions  to  the  final  account  and  petition  for  distribu- 
tion as  respects  the  claim  and  demand  of  the  respondent,  Will- 
iam Smith.  The  grounds  of  the  objections  and  exceptions 
being  that  the  claim  was  not  presented  to  the  executrix  of  the 
estate  of  John  M.  Smith  within  ten  months  after  the  date  of 
the  first  publication  of  the  notice  to  creditors  of  the  estate; 
that  at  the  time  the  claim  was  presented  to  the  executrix  it 
was  barred  by  the  provisions  of  section  6449,  subdivision  4, 
and  section  6451,  of  the  Revised  Codes;  that  the  claim  has 
been  adjudicated  by  the  supreme  court  of  Montana  adversely 
to  its  validity,  and  that  the  claim  was  and  is  not  a  proper 
claim  against  the  estate  of  John  M.  Smith,  deceased.  The 
respondent  then  secured  a  removal  of  the  matter  to  the  United 
States  district  court  for  the  district  of  Montana,  and  after 
hearing  in  that  court  the  proceeding  was  remanded  to  the 
state  district  court,  as  not  involving  a  federal  question. 

An  answer  was  then  filed  by  the  respondent  herein  and 
because  of  the  death  of  J.  Stanley  Smith,  the  contestant,  his 
widow  and  executrix,  Gertrude  Mayn  Smith,  was  at  the  hear- 
ing substituted  in  his  place.  Evidence  was  introduced  and 
heard  upon  the  contest,  and  thereafter  judgment  and  order  was 
made  and  entered  allowing  and  approving  the  final  account  of 
the  executrix  of  the  estate  of  John  M.  Smith,  deceased,  and 
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overruling  and  dismissing  the  contest  of  J.  Stanley  Smith, 
the  appellant's  testator,  against  respondent's  claim,  and  pay- 
ment thereof  was  directed  This  appeal  is  from  the  order  and 
judgment. 

Five  specifications  of  error  are  assigned  by  the  appellant, 
all  of  which  may  be  resolved  into  one  question,  namely:  Did 
the  court  err  in  approving  and  allowing  the  claim  of  William 
Smith  and  ordering  and  directing  the  executrix  of  the  estate 
of  John  M.  Smith  to  pay  the  sameT 

Although  several  questions  are  raised  and  elaborately  argued 
on  this  appeal,  they  have  been  foreclosed  in  respondent's  favor 
by  judgment  and  decision  of  the  federal  court.  {Smith  v. 
SmitJi,  210  Fed.  (D.  C.)  947;  Id.,  224  Fed.  1,  139  C.  C.  A. 
465) — for  example,  such  matters  as  the  bar  of  the  statute  of 
limitations,  respondent's  laches  and  noncompliance  with  the 
statute  of  nonclaim. 

In  our  view  of  the  case,  the  primary  question  before  us  for 
determination  is  the  effect  to  be  given  to  the  judgment  of 
the  federal  court  in  favor  of  respondent's  claim.  No  conflict 
of  judicial  determination  is  here  presented  as  between  the 
state  and  federal  court,  for,  as  noted,  the  action  brought  by 
respondent  in  the  state  court  was  to  set  aside  the  executor's 
sale  and  recover  specific  property  on  grounds  of  fraud,  while 
the  federal  judgment  relied  upon  by  the  respondent  and  con- 
stituting the  basis  of  his  claim  is  misappropriation  of  the 
wards'  money  derived  from  the  sale,  and  interest  for  the  use 
thereof  by  the  guardian.  It  is  true  that  the  federal  and  state 
courts  came  to  diametrically  opposite  conclusions  on  the  same 
state  of  facts,  though  the  parties  were  not  the  same,  on  the 
question  of  the  right  of  the  ward  to  avoid  the  executor's  sale 
and  recover  his  proportion  of  the  capital  stock  in  the  corpora- 
tion. (See  Moore  v.  Srmth,  182  Fed.  540,  105  C.  C.  A.  78,  and 
Smith  V.  Smith,  45  Mont.  535,  125  Pac.  987.)  However,  the 
judgment  in  each  instance  is  separate  and  distinct,  and  in- 
volves no  conflict  of  authority  or  of  jurisdiction.  The  first 
case  involved  the  application  and  construction  of  the  state 
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l&WB  by  the  federal  court,  as  applied  to  a  nonresident  of  the 
state  of  Montana,  entirely  within  its  jurisdiction;  while  the 
latter  case  involved  like  application  of  the  laws  of  the  state 
of  Montana  in  a  case  presented  by  one  of  its  citizens,  entirely 
within  its  separate  jurisdiction.  Nellie  (Smith)  Moore  brought 
her  action  in  the  federal  court  because  of  diversity  of  citizen- 
ship, as  she  had  a  right  to  do,  and  the  respondent,  being  then 
a  resident  of  the  state  of  Montana,  brought  a  similar  action  in 
the  state  court ;  he  at  that  time  not  being  in  position  to  litigate 
the  questions  raised  in  the  federal  court.  Both  the  federal 
and  the  state  court  in  each  of  these  cases  was  clothed  with 
complete  independent  jurisdiction,  and  the  contrary  conclu- 
sions reached  did  not  constitute  an  encroachment  by  either 
upon  the  absolute  rights,  province  or  jurisdiction  of  the  other. 
The  federal  court  did  not  assume  to  sit  in  review  of  the  state 
court's  judgment,  nor  to  set  aside  the  decree  of  the  latter,  and 
the  state  court  considered  and  referred  to  the  federal  court's 
decision  with  "greatest  respect."  The  judgment  of  each  is 
entirely  independent  of  the  other  within  its  own  sphere  and 
jurisdiction,  and  the  judgments  of  the  one  will  be  recognized 
by  the  other  in  application  of  the  doctrine  of  res  adjtuUcaia. 

No  higher  sanctity  or  effect  can  be  claimed  for  the  judg- 
ment of  the  circuit  court  of  the  United  States  than  is  due 
to  the  judgment  of  the  state  courts  rendered  in  a  like  case, 
under  similar  circumstances.  {Dupasseur  v.  Rochere<m,  21 
Wall.  135,  22  L.  Ed.  588;  see,  also,  Embry  v.  Palmer,  107 
U.  S.  3,  27  L.  Ed.  346,  2  Sup.  Ct.  Rep.  25;  Pittsburgh  Ry. 
V.  Loan  iSc  Tmst  Co.,  172  U.  S.  510,  43  L.  Ed.  528,  19  Sup. 
Ct.  Rep.  238;  Crescent  City  Co.  v.  Butchers'  Union  Co.,  120 
U.  S.  141,  30  L.  Ed.  614,  7  Sup.  Ct.  Rep.  472;  Hancock  Nat. 
Bank  v.  Farnum,  176  XJ.  S.  640,  44  L.  Ed.  619,  20  Sup.  Ct. 
Rep.  506.) 

The  United  States  court  is  possessed  with  jurisdiction  to  ad- 
minister the  laws  of  the  state  where  jurisdiction  is  dependent 
upon  diversity  of  citizenship.  Its  judgment  is  therefore  en- 
titled in  the  courts  of  another  state  to  the  same  faith  and 
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credit  wUch  would  attach  to  a  judgment  of  a  court  of  the 
state.  {Bigelow  v.  Old  Dominion  Copper  Co.,  225  IT.  S.  Ill, 
Ann.  Caa.  1913E,  875,  56  L.  Ed.  1009,  32  Sup.  Ct  Rep.  641.) 
The  only  effect  that  can  be  claimed  for  the  judgment  of  the 
circuit  court  of  the  United  States  is  such  as  would  belong  to 
the  judgments  of  the  state  courts,  rendered  under  similar  cir- 
[2]  cumstances;  but,  where  the  state  court  refuses  to  give 
effect  to  the  judgment  of  the  federal  court  upon  the  point 
in  dispute  and  within  its  jurisdiction,  a  federal  question  arises 
under  the  laws  of  the  United  States  establishing  the  circuit 
court  and  vesting  it  with  jurisdiction.  (Pittsburgh  By.  v.  Loan 
&  Trust  Co.,  172  U.  S.  493,  43  L.  Ed,  528,  19  Sup.  Ct.  Rep. 
238.) 

Federal  court  judgments  and  decrees,  made  and  entered  in 
a  particular  state,  are  given  such  effect  only  as  is  required 
with  respect  to  the  judgment  and  decrees  of  a  state  tribunal 
of  equal  authority  under  like  circumstances.  (Pittsburgh  By. 
V.  Loan  &  Trust  Co.,  supra;  15  R.  C.  L.,  sec.  364.) 

**The  rule  on  this  subject  by  the  supreme  court  of  the 
United  States  is  as  follows:  The  judgment  and  decrees  of 
the  federal  courts,  sitting  in  a  particular  state,  are  to  be 
accorded  in  the  courts  of  that  state,  whether  by  plea  or  in 
proof,  such  effect  and  such  effect  only  as  would  be  accorded 
in  similar  circumstances  to  the  judgments  and  decrees  of  a 
state  tribunal  of  equal  authority;  and  whether  such  due  effect 
has  been  given  by  a  state  court  to  a  judgment  or  decree  of  a 
federal  court  is  a  federal  question,  within  the  jurisdiction  of 
the  supreme  court  of  the  United  States  on  a  writ  of  error  to 
the  court  of  highest  authority  of  the  state.  (Crescent  City 
Livestock  Landing  d'  Slaughter-house  Co.  v.  Butchers^  Union 
Slaughter-house  &  Livestock  Landing  Co.,  120  U.  S.  141,  30 
L.  Ed.  614,  7  Sup.  Ct.  Rep.  472;  Pittsburgh,  C,  C.  cfe  St.  L. 
By.  Co.  V.  Long  Island  Loan  &  Trust  Co.,  172  U.  S.  493,  43 
L.  Ed.  528,  19  Sup.  Ct.  Rep.  238;  Hancock  Nat.  Bank  v. 
Farnum,  176  U.  S.  640,  44  L.  Ed.  619,  20  Sup.  Ct.  Rep. 
506.''    2  Black  on  Judgments,  sec.  938.) 
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The  case  of  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  24 
L.  Ed.  197,  defining  the  common-law  rule,  is  a  leading  case  on 
the  question  of  res  adjiidicaia,  and  has  been  cited  and  followed 
in  hundreds  of  cases,  as  shown  by  the  extra  annotations  to  the 
Lawyers'  Edition  of  the  Supreme  Court  Reports.  In  that  case, 
Mr.  Justice  Field  said:  **In  considering  the  question  of  this 
judgment,  it  should  be  borne  in  mind,  as  stated  by  counsel, 
that  there  is  a  difference  between  the  effect  of  a  judgment  as 
a  bar  or  estoppel  against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand  and  its  effect  as  estoppel  in 
another  action  between  the  same  parties  upon  a  different 
claim  or  catLse  of  action.  In  the  former  case,  the  judgment, 
if  rendered  upon  the  merits,  constitutes  an  absolute  bar  to  a 
subsequent  action.  It  is  a  finality  as  to  the  claim  or  demand 
in  controversy,  concluding  parties  and  those  in  privity  with 
them,  not  only  as  to  every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  claim  or  demand,  but  as  to  any 
other  admissible  matter  which  might  have  been  offered  for  that 
purpose.  Thus,  for  example,  a  judgment  rendered  upon  a 
promissory  note  is  conclusive  as  to  the  validity  of  the  instru- 
ment and  the  amount  due  upon  it,  although  it  be  subsequently 
alleged  that  perfect  defenses  actually  existed,  of  which  no 
proof  was  offered,  such  as  forgery,  want  of  consideration,  or 
payment.  If  such  defenses  were  not  presented  in  the  action, 
and  established  by  competent  evidence,  the  subsequent  allega- 
tion of  their  existence  is  of  no  legal  consequence.  The  judg- 
ment is  as  conclusive,  so  far  as  future  proceedings  at  law  are 
concerned,  as  though  the  defenses  never  existed.  The  lan- 
guage, therefore,  which  is  so  often  used,  that  a  judgment 
estox)s  not  only  every  ground  of  recovery  or  defense  actually 
presented  in  the  action,  but  also  as  to  every  ground  which 
might  have  been  presented,  is  strictly  accurate,  when  applied 
to  the  demand  or  claim  in  controversy.  Such  demand  or  claim, 
having  passed  into  judgment,  cannot  again  be  brought  into 
litigation  between  the  parties  in  proceedings  at  law  upon  any 
ground  whatever.     But  where  the  second  action  between  the 
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same  parties  is  upon  a  diff event  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted,  upon  the  de- 
termination of  which  the  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply  the  estoppel 
of  a  judgment  rendered  upon  one  cause  of  action  to  matters 
arising  in  a  suit  upon  a  different  cause  of  action,  the  inquiry 
must  always  be  as  to  the  point  or  question  actually  litigated 
and  determined,  in  the  original  action,  not  what  might  have 
been  thus  litigated  and  determined.  Only  upon  such  matters 
is  the  judgment  conclusive  in  another  action."  (See,  also, 
Dowell  V.  Applegate,  152  U.  S.  327,  38  L.  Ed.  453,  14  Sup.  Ct. 
Rep.   611.) 

The  judgment  before  the  lower  court  on  final  report  and 
[3]  account  of  the  executrix,  as  regards  which  payment  was 
contested  by  appellant's  testator,  was  one  of  the  federal  court, 
predicated  upon  alleged  rights  not  adjudicated  by  the  state 
court.  In  fact,  the  subject  was  expressly  reserved  from  deci- 
sion, as  Mr.  Justice  Smith,  speaking  for  this  court,  said: 
**It  may  be  that  upon  settlement  of  the  guardian's  accounts 
he  should  have  been  required  to  pay  a  greater  rate  of  interest 
and  for  a  longer  period  of  time  than  was  actually  required  of 
him,  but  that  question  is  not  before  us;  and,  even  if  it  should 
be  answered  in  the  aflSrmative,  the  fact  cannot  by  relation 
characterize  as  fraudulent  and  void  prior  transactions  which 
were  in  themselves  honest  and  free  from  actual  fraud."  As 
noted  from  the  language  of  that  decision,  the  matter  of  inter- 
est was  not  before  the  court,  and  the  subject  was  not  adjudi- 
cated until  decision  of  the  federal  court  presented  for  our  con- 
sideration on  this  appeal.  (Smith  v.  Smith  (D.  C),  210  Fed. 
974;  Id.,  224  Fed.  1,  139  C.  C.  A.  465.)  The  suit  was  not 
based  on  the  same  cause  of  action  as  that  before  the  state 
court  in  Smith  v.  Smith.  It  is  a  wholly  different  cause  of 
action.  In  discussing  the  subject,  Judge  Gilbert,  speaking  for 
the  circuit  court  of  appeals,  in  Smith  v.  Smith,  224  Fed.  1, 
139  C.  C.  A.  465,  said:  ''We  find  no  merit  in  the  plea  res 
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judicata.  The  suit  in  the  state  eonrt  of  Montana  was  brought 
Boldy  to  recover  specific  property  and  the  profits  accruing 
thereon.  The  judgment  of  the  supreme  court  establishing  the 
validity  of  the  sale  determined  all  the  issues  in  that  suit." 
And  Judge  Bourquin,  in  deciding  favorably  on  the  claim  of 
the  respondent  in  the  district  court  of  the  United  States  for 
Montana  (210  Fed.  947),  said:  ''The  plea  of  res  judicata  is 
not  well  founded.  The  former  suit  had  no  double  aspect,  and 
was  based  solely  on  rescission  of  a  sale  and  to  recover  the 
specific  property  and  accrued  profits.  It  terminated  by  a 
judgment  establishing  the  validity  of  the  sale  denying  the 
right  to  rescind.  The  instant  suit  is  based  on  misappropriation 
by  the  guardian  of  money  received  from  said  sale,  and  to  re- 
cover interest  as  damages  because  thereof.  Surely  this  suffices 
to  demonstrate  res  judicata  does  not  apply.  •  •  •  The 
cause  of  action  herein  was  not  in  issue,  nor  determined  nor 
open  to  determination  in  the  former  suit"  (referring  to  the 
case  of  Smith  v.  Smith,  45  Mont.  535,  125  Pac.  987). 

The  questions  of  the  application  of  the  statute  of  limitation, 
respondent's  laches,  and  the  statute  of  nonclaim  were  all 
presented  in  defense  in  the  federal  courts,  and  were  decided 
adversely  to  appellant's  contentions  herein,  both  by  the  United 
States  district  court  for  Montana  as  well  as  the  circuit  court 
of  appeals.  But  question  arises  as  to  whether  the  contestant 
is  in  such  relation  of  privity  to  the  executrix,  Mary  Smith, 
as  to  apply  the  doctrine  of  res  adjudicata  to  him. 

By  the  provisions  of  section  7648,  Revised  Codes:  **A11  mat- 
ters, including  allowed  claims  not  passed  upon  on  the  settlement 
of  any  former  account,  or  on  rendering  an  exhibit,  or  on  mak- 
ing an  order  of  sale,  may  be  contested  by  the  heirs  for  cause 
shown,"  etc. 

The  contest  in  the  instant  case  was  made  by  J.  Stanley 
Smith  as  an  heir  under  and  by  virtue  of  the  provisions  of  the 
section  just  quoted,  but  this  section  does  not  authorize  or  war- 
rant a  contest  of  a  judgment  so  as  to  permit  the  district  court, 
sitting  in  probate,  to  again  make  inquiry  into  the  defenses 
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made  and  considered  on  the  trial  of  the  case  leading  np  to 
judgment.  The  judgment  itself  is  conclusive  upon  the  district 
court  as  establishing  the  claim,  and  inquiry  may  not  be  made 
by  it  collaterally  by  way  of  review  to  determine  whether  or 
not  the  judgment  of  a  court  of  competent  jurisdiction  was 
proper  in  view  of  the  defenses  made  before  it. 

**A  judgment  rendered  against  an  executor  or  administra- 
tor, upon  any  claim  for  money  against  the  estate  of  his 
testator  or  intestate,  only  establishes  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  adminis- 
trator and  a  judge;  and  the  judgment  must  be  that  the  execu- 
tor or  administrator  pay,  in  due  course  of  administration,  the 
amount  ascertained  to  be  due.  A  certified  transcript  of  the 
docket  of  the  judgment  must  be  filed  among  the  papers  of  the 
estate  in  court.  No  execution  must  issue  upon  such  judgment, 
nor  shall  it  create  any  lien  upon  the  property  of  the  estate, 
or  give  to  the  judgment  creditor  any  priority  of  payment.'* 
(Section  7536,  Rev.  Codes.)  It  merely  establishes  the  claim  to 
be  paid  in  due  course  of  the  administration  of  the  estate. 
{Qauss  V.  Trump,  48  Mont.  92,  135  Pac.  910.) 

"A  judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  an  action  or  proceeding."    (Sec.  6710,  Rev.  Codes.) 

Section  7914  Revised  Codes,  reads  as  follows:  "The  eflfexjt 
of  a  judgment  or  a  final  order  in  an  action  or  special  proceed- 
ing before  a  court  or  judge  of  this  state,  or  of  the  United 
States,  having  jurisdiction  to  pronounce  the  judgment  or 
order,  is  as  follows: 

'*1.  In  case  of  a  judgment  or  order  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will,  or  the  administration  of 
the  estate  of  a  decedent ;  or  in  respect  to  the  personal,  political 
or  legal  condition  or  relation  of  a  particular  person,  the  judg- 
ment or  order  is  conclusive  upon  the  title  to  the  thing,  the 
wiU  or  administration,  or  the  condition  or  relation  of  the 
person. 

*'2.  In  other  cases,  the  judgment  or  order  is,  in  respect 
to  the  matter  directly  adjudged,  conclusive  between  the  par- 
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ties  and  their  successors  in  interest  by  title  subsequent  to  the 
commencement  of  the  action  or  special  proceeding,  litigating 
for  the  same  thing  imder  the  same  title  and  in  the  same  ca- 
pacity; provided,  they  have  notice,  actual  or  constructive,  of 
the  pendency  of  the  action  or  proceeding.'' 

Section  7917  provides:  "That  only  is  deemed  to  have  been 
adjudged  in  a  former  judgment  which  appears  upon  its  face 
to  have  been  so  adjudged,  or  which  was  actually  and  neces- 
sarily included  therein  or  necessary  thereto." 

The  sections  quoted  are  merely  declaratory  of  the  common- 
law  rule  relating  to  the  effect  of  former  judgments,  as  first 
announced  in  the  DucJiess  of  Kingston's  Case. 

Section  7502  reads  in  part  as  follows:  *'The  executor  or  ad- 
ministrator is  entitled  to  the  possession  of  all  the  real  or 
personal  estate  of  the  decedent,  and  to  receive  the  rents  and 
profits  of  the  real  estate  v/niil  the  estaie  is  settled,  or  untU  de- 
livered over  by  order  of  the  court  or  judge  to  the  heirs  or 
devisees/^  etc. 

**  Under  our  system,  the  whole  of  the  Estate,  both  real  and 
personal,  goes  into  the  possession  of  the  executor  or  adminis- 
trator, first  for  the  payment  of  debts,  and  then  for  distribu- 
tion under  the  will  or  the  laws  of  succession."  {In  re  Tuohy's 
Estate,  33  Mont.  230,  83  Pac.  486;  see,  also.  In  re  Eiggins* 
Estate,  15  Mont.  474,  28  L.  R.  A.  116,  39  Pac.  506.) 

The  executor  or  administrator  is  not  only  the  personal  rep- 
resentative of  the  decedent,  but  is  also  to  a  very  great  extent 
the  representative  of  the  creditors  and  of  the  heirs  or  lega- 
tees (18  Cyc.  206),  and  the  executor  or  administrator  is 
legally  possessed  for  the  time  being  of  the  personal  property 
of  which  the  decedent  died  possessed,  and  his  authority  ex- 
tends so  completely  to  all  property  as  to  exclude  for  the  time 
being  creditors,  legatees  and  all  others  unofficially  interested 
in  the  estate.  They  cannot  follow  such  property  specifically 
into  the  hands  of  others;  but  the  executor  or  administrator  is 
the  only  true  representative  thereof  whom  the  law  will  regard. 
(18   Cyc.  206.)     A  bond  is  required  of  the  executrix    (sec. 
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7452}  conditioned  that  she  will  faithfully  execute  the  duties 
of  the  trust  according  to  law  (section  7454),  and  a  judgment 
against  the  executrix  in  a  probate  proceeding,  determining 
the  amount  of  her  indebtedness  to  the  estate,  is  conclusive 
against  the  sureties,  and  cannot  be  inquired  into  collaterally. 
(Botkin  V.  Kleinschrnddt,  21  Mont.  1,  69  Am.  St.  Rep.  641,  52 
Pac.  563;  Kenck  v.  Parchen,  22  Mont.  519,  74  Am.  St.  Eep. 
625,  57  Pac.  94.) 

Section  7530  reads:  **When  a  claim  is  rejected  either  by 
the  executor  or  administrator,  or  the  judge,  the  holder  must 
bring  suit  in  the  proper  court  against  the  executor  or  ad- 
ministrator within  three  months  after  the  date  of  its  rejection, 
if  it  be  then  due,  or  within  two  months  after  it  becomes  due, 
otherwise  the  claim  shall  be  forever  barred." 

When  the  respondent's  claim  was  rejected  by  the  executrix, 
he  sued  her,  as  he  was  by  this  statute  required  to  do.  The 
statutory  directions  as  to  who  shall  be  sued  by  the  claimant 
specifically  directs  the  suit  to  be  brought  "against  the  execu- 
tor or  administrator,"  and  says  nothing  concerning  the  heirs, 
devisees,  or  legatees.  The  reason  is  self -apparent,  viz.,  the  ex- 
ecutor or  administrator  stands  in  a  representative  capacity 
of  all  interested  in  the  estate.  A  cause  of  action  is  held  to  be 
decided  between  the  same  parties,  not  only  when  the  same 
persons  have  appeared  as  parties  themselves,  but  also  when 
they  have  appeared  by  executors  or  administrators.  (Herman 
on  Estoppel  and  Res  Judicata,  sec.  164.) 

Section  4787  provides  as  follows:  ''Testamentary  disposi- 
tions, including  devises  and  bequests  to  a  person  on  attaining 
majority,  are  presumed  to  vest  at  the  testator's  death." 

The  property  of  a  decedent  without  distinction  is  charge^ 
able  with  the  payment  of  his  debts  (sees.  4799  and  4800,  Rev. 
Codes),  and  the  heirs,  devisees  and  legatees  are  not  entitled 
to  the  actual  possession  of  the  property  of  the  estate,  either 
real  or  personal,  until  it  has  been  administered  upon  in  ac- 
cordance with  the  law.  The  judgment  of  the  federal  court  in 
the  case  before  us  constitutes  an  allowed  claim  against  the 
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estate,  and  whfle  a  devisee  or  legatee  may  contest  tHe  allow- 
ance of  the  same,  it  will  be  ordered  paid  by  the  probate  court 
like  other  approved  claims  against  the  estate,  where  the  claim 
appears  to  have  been  adjudicated  by  a  court  having  jurisdic- 
tion of  the  parties  and  subject  matter  of  the  action.  Theo- 
retically the  legatee  secures  title  to  the  personal  property  upon 
the  death  of  the  testator,  but  the  property  does  not  actually 
pass  into  the  possession  of  the  legatee  until  after  all  of  the 
debts  against  the  estate  have  been  fully  liquidated,  so  that 
upon  final  settlement  and  distribution  of  the  property  the  as- 
sets in  the  hands  of  the  executrix  may  be  considerably  reduced 
under  the  amount  of  the  legacy  at  the  time  of  the  death  of 
the  testator.  Judgment  rendered  by  a  court  of  competent 
jurisdiction  against  the  executrix,  standing  in  a  represen- 
tative capacity  of  the  deceased,  before  final  settlement  and  dis- 
tribution of  the  estate,  binds  the  heirs,  devisees  and  legatees 
as  privies  thereto.  The  judgment  being  against  the  estate 
necessarily  affects  their  rights. 

The  judgment  of  the  federal  court  allowing  and  adjudi- 
[4]  eating  the  claim  of  the  respondent  is  in  truth  and  in 
fact  one  in  rem  rather  than  in  personam.  It  is  not  against 
the  executrix  in  her  personal  capacity  or  as  a  legatee,  heir  or 
otherwise;  but  rather  against  her  in  her  representative  ca- 
pacity. In  fact,  it  is  a  judgment  against  the  estate,  and  all 
persons  interested  in  the  estate,  whether  they  be  heirs,  lega- 
tees or  creditors,  are  foreclosed  by  such  a  judgment  on  the 
merits  of  the  claim. 

**  Privies  are  those  who  are  so  connected  with  the  parties 
[5]  in  estate  or  in  blood  or  in  law  as  to  be  identified  with 
them  in  interest,  and  consequently  to  be  affected  with  them  by 
the  litigation,  as  lessor  and  lessee,  heir  and  ancestor,  executor 
and  testator.'*  (See  Broum  v.  Chaney,  1  Kelly  (Ga.),  412,  2 
Black  on  Judgments,  2d  ed.,  sec.  534.) 

In  Dunseth  v.  Butte  Elec.  By,  Co.y  41  Mont.  14,  21  Ann. 
Cas.  1258,  108  Pac.  567,  the  syllabus  reads:  "A  litigant  has 
no  right,  as  against  the  same  adversary,  to  have  a  question. 
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either  of  law  or  fact,  relating  to  the  same  cause  of  actioii^ 
twice  adjudicated  in  the  same  or  another  court  of  like  juris- 
diction, unless  a  re-examination  of  the  question  has  been 
regularly  ordered."  And  in  the  course  of  the  opinion,  it  is 
said:  ''If  it  be  true,  as  apparently  indicated  by  the  plead- 
ings in  this  case,  that  the  cause  came  on  for  trial  in  the  dis- 
trict court  of  Silver  Bow  county  upon  exactly  the  same  state 
of  the  pleadings  as  had  previously  been  presented  to  the 
federal  court,  then,  whatever  technical  question  of  pleading 
may  have  been  decided  by  the  latter  court  became  a  thing 
adjudicated,  so  far  as  the  state  court  was  concerned,  and,  as 
the  point  decided  disposed  of  the  entire  case,  then  the  entire 
case  became  res  judicata  upon  that  state  of  the  pleadings. 
If  the  plaintiff  was  dissatisfied  with  the  ruling  of  the  federal 
court,  it  was  her  privilege  to  appeal.  She  had  not*  the  right, 
however,  to  make  the  same  record  in  the  state  court  and  ask 
that  court,  in  effect,  to  reverse  the  ruling  of  the  federal  court 
A  litigant  has  no  right,  as  against  the  same  adversary,  to  have 
a  question,  either  of  law  or  fact,  relating  to  the  same  cause 
of  action,  twice  adjudicated,  in  the  same  court  or  another 
court  of  like  jurisdiction,  unless  a  re-examination  of  the  ques* 
tion  has  been  regularly  ordered.  (See  Eleinschtnidt  v.  Binzel, 
14  Mont.  31,  43  Am.  St.  Rep.  604,  35  Pac.  460;  Agnew  v. 
McElroy,  10  Smedes  &  M.  (Miss.)  552,  48  Am.  Dec.  772.) 
And  an  erroneous  ruling  is  just  as  conclusive  as  the  correct 
one,  if  allowed  to  become  final." 

In  2  Black  on  Judgments,  second  edition,  section  503,  it  is 
said:  **This  great  principle  of  the  conclusiveness  of  judg- 
ments is  fairly  imbedded  in  the  jurisprudence  of  England. 
Though  recognized  with  more  or  less  distinctness  from  very 
early  times,  it  was  never  so  satisfactorily  stated  as  in  the 
great  case  of  the  Duchess  of  Kingston,  where  Chief  Justice 
De  Grey  declared  the  rule  to  be  that  'the  judgment  of  a  court 
of  concurrent  jurisdiction,  directly  upon  the  point,  is,  as  a 
plea,  a  bar,  or,  as  evidence,  conclusive,  between  the  same 
parties,  upon  the  same  matter  directly  in  question  in  another 
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court.'  This  language,  from  being  constantly  quoted  with 
approbation,  haa  acquired  abnost  the  force  of  a  statute.  An- 
other early  and  leading  case  upon  the  general  subject  is  one 
decided  by  Lord  Ellingborough,  wherein  he  said:  'It  is  not 
the  recovery,  but  the  matter  alleged  by  the  party,  and  upon 
which  the  recovery  proceeds,  that  creates  the  estoppel.'  " 
The  general  principle  announced  in  numerous  cases  is  that  a 
[6]  right,  question  or  fact  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction  as  a  ground 
of  recovery  cannot  be  disputed  in  a  subsequent  suit  between 
the  same  parties  or  their  privies;  and,  even  if  the  second 
suit  is  for  a  different  cause  of  action,  the  right,  question  or 
fact,  once  so  determined,  must,  as  between  the  same  parties  or 
their  privies,  be  taken  as  conclusively  established  so  long  as 
the  judgment  in  the  first  suit  remains  unmodified.  {Southern 
Pac.  R.  Co.  V.  United  States,  168  U.  S.  1,  42  L.  Ed.  355,  18 
Sup.  Ct.  Rep.  18.) 

The  judgments  of  appellate  courts  are  as  conclusive  as  those 
[7]  of  any  other  courts.  They  not  only  establish  facts,  but 
also  settle  the  law  so  that  the  law  as  decided  upon  any  ap- 
peal must  be  applied  in  all  the  subsequent  stages  of  the  cause. 
(1  Freeman  on  Judgments,  4th  ed.,  sec.  249.)  The  judgment 
[8]  or  decree  of  a  federal  court  when  rendered  is  binding  and 
perfect  between  the  parties  until  reversed,  without  regard  to 
any  adverse  opinion  or  judgment  of  any  other  court  of  merely 
concurrent  jurisdiction.  Its  integrity,  its  validity,  and  its 
effect  are  complete  in  all  respects  between  all  parties  in  every 
suit  and  in  every  forum  where  it  is  legitimately  produced  as 
the  foundation  of  an  action  or  of  a  defense  either  by  plea  or 
in  proof  as  it  would  be  in  any  other  circumstances.  {Crescent 
City  Livestock  Co.  v.  But(^rs'  Vnion,  120  U.  S.  141,  30  L.  Ed. 
614,  7  Sup.  Ct.  Rep.  472.) 

In  our  view  the  judgment  rendered  by  the  federal  court 
forecloses  further  discussion  with  reference  to  the  subject. 
There  is  no  warrant  or  authority  or  reason  for  permitting 
these  questions  to  thus  be  further  contested  in  the  district 
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court,  sitting  in  probate,  in  this  contest,  as  it  would  amount 
to  a  rehearing  on  issues  which  have  already  been  determined 
by  the  federal  court.  The  judgment  established  the  respond- 
ent's claim,  and  the  district  court,  sitting  in  probate,  upon 
hearing  of  the  contest,  was  in  error  in  receiving  proof  and 
making  findings  with  respect  to  the  merits  of  the  judgment. 
The  order  and  judgment  appealed  from  are  affirmed. 

Affirmed. 

Mb.  Chiep  Justiob  Brantly  and  Assooiatb  Justices  Rey- 
nolds and  HoLLowAY  concur. 

Mb.  Justice  Coopeb,  deeming  himself  disqualified,  takes  no 
part  in  this  decision. 


MABTIN  KF  AL.,  Bbbpondbnts,  v.  hover  bt  al.,  Appbi#. 
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(No.    4,871.) 
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[199  Pae.   094.] 

Eeceivtrs — Appointment  WitJuni4  Notice — Insufficieni  Showing 
—Insolvency — Complaint — Verification  by  Inco^npetent — In- 
suffioiency — Witnesses. 

Beeeivers — When  not  to  be  Appointed. 

1.  Since  the  appointment  of  a  receiver  without  notice  is  a  harsh 
remedy,  under  which  property  rights  are  taken  out  of  private  hands 
and  put  in  hands  of  a  representative  of  the  court,  solely  as  an  emer- 
gency measure,  it  should  not  b^  invoked  if  the  applicant  has  any 
other  adequate  remedy. 

Same — Insolvency  of  Defendant — ^Insufficient  Showing. 

2.  Where,  in  an  action  to  set  aside  an  oil  lease  as  fraudulent,  the 
complaint  and  affidavit  of  plaintiffs  upon  which  a  receiver  was  ap- 
pointed without  notice,  did  not  affirmatively  show  that  defendants 
were  insolvent,  the  appointment  was  unwarranted. 


3.    Affidavit  or  verified  biU  as  essential  to  appointment  of  receiver, 
see  note  in  Ann.  Oaa.  1918A,  608i» 
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Same-— Oomplaint  and  AiBdaTit — ^Verification 

3.  A  receiver  m&j  be  appointed  upon  the  complaint  if  verifled  np<m 
positive  knowledge,  or  upon  the  oomplaint  and  a  proper  affidavit  to 
verified. 

Witnetees — When  Mental  Incompetents  may  Testify. 

4.  The  testimony  of  an  incompetent  person  is  admissible  in  evidence 
if  the  court  is  satisfied  that  he  has  sufficient  mentality  to  appreciate 
the  nature  and  obligation  of  an  oath  and  is  capable  of  giving  a 
eorrect  account  of  the  matters  which  he  has  seen  or  heard  with 
reference  to  the  question  at  issue,  his  incompetency  going  only  to 
the  weight  of  his  evidence. 

Beceivers — Complaint — ^Verification    by    Mentally    Incompetent — ^When    In- 
sufficient. 

5.  Where  the  complaint  in  an  action  to  set  aside  an  oil  lease  on 
the  ground  of  fraud  alleged,  inter  alia,  that  the  lessor  was  not 
only  ignorant  and  without  experience  in  business,  but  so  far  incom- 
petent as  to  be  incapable  of  understanding  ordinary  legal  instru* 
ments  and  ever  ready  to  follow  any  suggestions  made  or  advice  given 
him  by  one  in  whom  he  had  confidence,  his  verification  attached  to 
the  complaint  had  no  evidentiary  value,  and  was  therefore  insuffi- 
cient as  a  foundation  for  the  appointment  of  a  receiver  without 
notice. 

Appeal  from  Disirici  Court,  Fergus  County;  Roy  E.  Ayers, 
Judge. 

Action  by  James  L.  Martin  and  another,  as  gnardians  of 
Joseph  Miller,  an  incompetent  person,  against  Herbert  A. 
Hover  and  others.  From  an  order  appointing  a  receiver,  with- 
out notice,  defendants  appeal.    Reversed. 

Messrs.  Belden  &  De  Kdlb  and  Messrs.  Ownn,  Rasch  dk  Hall, 
for  Appellants,  submitted  a  brief;  Mr.  M.  8.  Gunn  argued  the 
cause  orally. 

Mr,  Rufus  HopJcins  and  Messrs,  MarsTiaU  cfe  Dousman,  for 
Respondents,  submitted  a  brief;  Mr,  Charles  J.  MarsJiail 
argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court 

Plaintiffs,  as  guardians  of  the  estate  of  Joseph  Miller,  an 
incompetent  person,  seek  a  decree  declaring  that  defendants 
Herbert  A.  Hover  and  Harry  H.  Schwartz,  Jr.,  are  involun- 


4.  On  effect  of  insanity  on  competency  of  witness,  see  notes  in 
28  Am.  St.  Bep.  942;  Ann.  Oaa.  191&E,  323;  37  L.  B.  A.  423:  46 
L.  B.  A.   (a  s.)  1028. 
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tary  trustees,  for  Miller's  benefit,  of  a  certain  oil  and  gas  lease 
issued  by  the  United  States  government  to  them  covering  cer- 
tain real  estate  in  Fergus  county.  After  filing  the  complaint 
and  before  time  for  appearance  of  defendants  had  expired, 
the  plaintiffs,  upon  an  ex  parte  application,  procured  an  order 
appointing  a  receiver  of  the  lease  and  oil  to  be  produced. 
Defendants  Hover  and  Schwartz  have  appealed  from  the 
order  appointing  receiver.  The  other  defendants  are  interested 
only  by  reason  of  certain  agreements  between  them  and  Hover 
and  Schwartz  regarding  the  oil  to  be  produced. 

From  the  complaint  we  glean  the  following  facts:  In  1916 
Joseph  Miller  made  homestead  entry  upon  the  land  in  ques- 
tion. Under  the  federal  law  and  regulations  of  the  Depart- 
ment of  the  Interior,  Miller  was  entitled  to  a  preference  right 
to  explore  the  territory  embraced  within  his  homestead  entry 
for  oil  and  gas,  and,  in  case  of  discovery  within  the  time 
limited  by  the  permit,  he  would  then  have  a  preference  right 
to  an  oil  and  gas  lease  upon  the  premises.  Defendants  Hover 
and  Schwartz  induced  Miller  to  procure  permit  for  explora- 
tion and  forthwith  fraudulently  procured  from  Miller  an  as- 
signment of  the  permit.  Thereafter  oil  was  discovered  and  a 
lease  was  issued  to  Hover  and  Schwartz.  Under  this  lease  and 
through  contracts  with  other  parties,  they  have  been,  and  now 
are,  producing  and  disposing  of  oil  from  these  premises.  It 
is  contended  by  plaintiffs  that  Miller  is,  and  was  at  all  times 
above  mentioned,  a  mentally  incompetent  person,  and  that  by 
reason  of  such  incompetency  defendants  Hover  and  Schwartz 
were  enabled  to  perpetrate  the  alleged  fraud  upon  him.  Plain- 
tiffs were  duly  appointed  guardians  of  Miller  and  are  now 
prosecuting  this  action.  Upon  the  theory  that  defendants 
Hover  and  Schwartz  fraudulently  obtained  from  Miller  the 
permit,  and  as  a  result  thereof  fraudulently  obtained  the  lease 
which  plaintiffs  contend  should  have  been  issued  to  Miller, 
plaintiffs  urge  that  these  defendants  should  be  held  to  be 
involuntary  trustees  of  said  lease  and  of  all  oil  heretofore  pro- 
duced, or  hereafter  to  be  produced  by  them  by  virtue  thereof; 
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that  they  should  account  to  plaintiffs  for  all  oil  so  produced; 
and  that  they  should  be  required  to  convey  to  Miller  the  said 
lease  and  all  their  rights  thereunder.  The  complaint  further 
alleges  that,  by  reason  of  the  fraudulent  acts  of  HoTer  and 
Schwartz,  Miller  has  been  deprived  and  prevented  from  secur- 
ing, holding  or  now  having  any  legal  title  to  said  lease  and  has 
been  impoverished.  As  grounds  for  the  appointment  of  a 
receiver  without  notice,  affidavit  was  filed  by  plaintiffs  setting 
forth  the  fact  that  summons  had  been  issued  and  placed  in 
the  hands  of  the  sheriff  of  Fergus  county,  Montana,  but  that 
the  sheriff  had  been  unable  to  make  service  upon  any  of  the 
defendants  except  defendant  Luke,  and  that  the  remaining 
defendants  cannot  foe  found  within  the  state  of  Montana,  are 
nonresidents  of  the  state  of  Montana,  or  are  concealing 
themselves  in  the  state  of  Montana  in  order  to  avoid  the 
service  of  summons  in  this  action,  and  that  the  property 
is  being  disposed  of  and  oil  is  being  removed,  and  that 
there  is  danger  of  all  of  the  oil  being  lost,  removed,  taken 
out  of  the  jurisdiction  of  the  court,  or  being  placed  in  the 
hands  of  innocent  purchasers,  so  that  the  same  cannot  be 
reached.  Upon  this  affidavit  and  the  complaint,  the  court 
made  the  order  appointing  receiver  without  notice. 

The  order  appointing  receiver  is  attacked  for  various  rea- 
sons,, among  which  is  the  insufficiency  of  the  complaint  to  state 
a  cause  of  action,  of  which  several  grounds  are  alleged.  Inas- 
much as  the  order  appointing  receiver  must  be  reversed  on 
other  grounds,  and  inasmuch  as  it  does  not  appear  that  the 
sufficiency  of  the  complaint  was  challenged  in  the  court  below 
by  demurrer,  or  otherwise,  resulting  in  any  determination  of 
this  question  by  the  trial  court,  we  do  not  deem  it  advisable  on 
this  preliminary  appeal  to  dispose  of  the  merits  of  the  case  as 
involved  in  the  questions  raised  as  to  the  insufficiency  of  the 
complaint. 

It  is  urged  by  defendants  that  there  is  no  showing  of  such 
[1]  emergency  as  would  authorize  the  appointment  of  a  re- 
ceiver, in  that  there  is  no  showing  that  defendants  Hover  and 

60  Mont. — 20 
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Schwartz  were  insolvent.  The  special  proceedings  provided 
for  the  appointment  of  a  receiver  should  not  be  invoked  un- 
less the  circumstances  of  the  particular  case  disclose  the  neces- 
sity of  it.  It  is  a  harsh  remedy,  and  under  it  property  rights 
are  taken  out  of  private  hands  and  put  in  the  hands  of  a  rep- 
resentative of  the  court,  solely  as  an  emergency  measure.  *'The 
power  to  invoke  the  extraordinary  remedy  by  which  property 
is  taken  into  the  possession  of  the  court  is  to  be  exercised 
sparingly,  with  unusual  caution,  and  only  to  prevent  manifest 
wrong  imminently  impending,  or  where  the  case  shows  clearly 
that  the  complaining  party  is  in  danger  of  suffering  irrep- 
arable loss  and  there  is  no  other  plain,  speedy  or  adequate 
remedy.  Where  the  application  is  made,  as  in  this  instance, 
before  a  decision  adjudging  the  title  to  be  in  the  applicant, 
the  appointment,  if  made,  amounts  in  effect  to  a  levy  of  an 
execution  in  limine,  entailing  costs,  expenses  and  other  hard- 
ships often  out  of  proportion  to  the  value  of  the  property 
right  sought  to  be  protected.  {Hichey  v.  Parrot  8.  &  C.  Co., 
25  Mont.  164,  64  Pac.  330.)  Because  of  the  extraordinary 
harshness  of  the  remedy,  courts  of  equity  have  ever  been  re- 
luctant to  apply  it.  If  the  applicant  has  any  other  adequate 
remedy,  the  application  will  be  denied.  •  •  •  Since  the 
remedy  by  receivership  is  an  extraordinary  one  never  to  be 
allowed  except  upon  a  showing  of  necessity  therefor  {Pruden^ 
tiai  Securities  Co.  v.  Three  Forks  etc.  B.  Co.,  49  Mont.  567, 
144  Pac.  158),  the  plaintiff  was  further  charged  with  the 
burden  of  presenting  facts  sufficient  to  disclose  to  the  court 
the  existence  of  such  necessity."  {Mont(ma  Ranches  Co.  v. 
Polan,  53  Mont.  397,  164  Pac.  306.) 

In  this  case  it  is  insufficient  to  merely  set  forth  the  fraudu- 
[2]  lent  acts,  the  probable  loss  of  the  oil,  and  the  obligation  on 
defendants  to  account,  but  plaintiffs  must  also  show  the  in- 
solvency of  the  defendants;  for,  if  defendants  are  amply  finan- 
cially responsible  and  such  obligations  as  the  court  should 
finally  impose  upon  them  in  the  nature  of  an  accounting  can 
be  enforced,  there  is  no  need  of  a  receiver.     This  court  has 
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held  that  a  receiver  should  not  be  appointed  in  such  cases 
as  this  unless  it  affirmatively  appears  that  the  defendant  is 
insolvent.  {Masterson  v.  Hubiert,  54  Mont.  613,  173  Pac- 
421.)  Inasmuch  as  there  is  nothing  in  the  complaint  or  affi- 
davit charging  the  insolvency  of  the  defendants,  the  court  was 
not  justified  in  making  the  order. 

Question  is  also  raised  as  to  the  sufficiency  of  the  verifica- 
[3]  tion  of  the  complaint  as  a  basis  for  the  order.  Under 
our  statutes,  a  receiver  may  be  appointed  upon  the  complaint 
if  verified  upon  positive  knowledge  or  upon  the  complaint  and 
a  proper  affidavit  so  verified.  In  this  case  the  only  facts  upon 
which  the  charge  of  fraud  is  based  appear  in  the  complaint. 
The  complaint  has  one  verification  by  the  plaintiffs,  as  guardians, 
and  one  by  Miller,  the  incompetent.  The  former  verification 
affirmatively  appears  to  be  based  entirely  upon  information 
and  belief,  except  as  to  the  allegations  respecting  the  ap- 
pointment of  plaintiffs  as  guardians,  and  the  general  allegation 
that  Miller  is  an  incompetent  person.  Th^  latter  verification 
is  made  by  Miller  upon  positive  knowledge,  and  covers  all 
the  allegations  of  the  complaint.  The  complaint,  however,  con- 
tains a  paragraph  setting  forth  in  detail  the  mental  incompe- 
tency of  Miller;  and  his  attorneys,  in  their  zeal  to  make  the 
allegations  of  incompetenqy  sufficient  beyond  question,  seem  to 
have  "overstepped  themselves*'  by  making  Miller  so  incompe- 
tent that  his  affidavit  has  not  any  evidentiary  value.  We 
[4^6]  recognize  the  rule  that  has  heretofore  been  announced 
by  this  court  and  is  uniformly  supported  by  the  opinions  of 
other  courts,  that  the  testimony  of  an  incompetent  person  is 
admissible  in  evidence  if  he  has  sufficient  mentality  to  appre- 
ciate the  nature  and  obligation  of  an  oath  and  is  capable  of 
giving  a  correct  account  of  the  matters  which  he  has  seen  or 
heard  in  reference  to  the  question  at  issue.  The  court,  upon 
being  satisfied  that  a  witness  has  such  mentality,  should  allow 
the  testimony  to  be  taken  and  leave  the  question  of  its  credibil- 
ity to  the  jury,  or  to  the  court  if  the  case  is  tried  without 
a  jury.      {State  v.  Berherick,  38   Mont.   423^   see  discussion 
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commencing  on  page  442,  100  Pac.  209,  on  page  215  [16  Ann. 
Caa.  1077].)  It  is  not  to  be  overlooked,  however,  that  before 
an  incompetent  is  permitted  to  testify  the  court  must  first 
satisfy  itself  that  the  incompetent  person  has  sufficient  men- 
tality  to  appreciate  the  nature  and  obligation  of  an  oath« 
(State  V.  Berberick,  suprc^) 

In  this  case  the  allegations  of  the  complaint  as  to  the  in- 
competency of  Miller  are  so  strong  that  the  court  cannot 
escape  the  conclusion  that  he  did  not  have  sufficient  mental 
capacity  to  appreciate  the  nature  and  obligation  of  an  oath. 
The  allegations  of  the  complaint  in  this  regard  are  as  follows: 
^'The  said  Joseph  Miller  was  an  uneducated  and  ignorant 
man,  of  very  little  education,  totally  without  experience  in 
business,  and  incapable  of  understanding  ordinary  legal  in- 
struments, and  so  deficient  in  mental  and  will  power  as  tc 
be  unable  to  transact  ordinary  business  affairs  in  a  careful 
and  prudent  manner,  or  in  any  manner,  to  take  care  of  his 
own  interests;  that  he  has,  during  all  of  such  times,  ever  been 
ready  to  follow  any  suggestions  or  advice  given  to  him  by 
any  person  who  gained  his  confidence,  and  that  during  all 
of  these  times  he  has  been  so  mentally  deficient  that  same  is 
apparent  from  an  ordinary  conversation  with  him,  and  that 
persons  dealing  with  him  to  any  considerable  extent  must 
have  an  actual  knowledge  of  such  defective  mental  condition." 

It  is  to  be  noted  that  not  only  is  it  alleged  that  Miller 
is  ignorant,  without  experience  in  business,  incapable  of  un- 
derstanding ordinary  legal  instruments,  but  that  he  has  ''ever 
been  ready  to  follow  any  suggestions  or  advice  given  to  him 
by  any  person  who  gained  his  confidence,"  and  that  the  same 
is  apparent  from  an  ordinary  conversation  with  him.  The 
irresistible  conclusion  is  that,  when  he  signed  the  verification 
to  the  complaint,  he  must  have  done  so  upon  the  suggestion  of 
someone,  presumably  his  attorneys,  as  he  was  ''incapable  of 
understanding  ordinary  legal  instruments,"  and  therefore 
would  not  have  sufficient  mentality  to  have  done  so  upon  his 
own  initiative.    It  he  did  not  know  what  he  was  signing,  and 
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■igned  it  merely  because  someone  asked  him  to  do  so,  and 
did  not  understand  its  contents,  the  complaint  being  at  least 
as  complex  as  the  ordinary  legal  instrument,  then  in  fact  it 
was  not  his  affidavit.  Under  these  circumstances  his  affidavit 
cannot  have  any  evidentiary  value.  It  is  contended  by  plain- 
tiffs that,  even  though  he  did  not  understand  the  meaning  of 
legal  instruments  and  was  mentally  deficient,  yet,  under  the 
rule  hereinbefore  referred  to,  he  could  testify  as  to  the  several 
facts  set  forth  in  the  complaint  as  acts  of  fraud.  The  same 
principle,  however,  would  apply  to  his  testimony  as  would 
apply  to  his  affidavit.  If  Miller  should  take  the  stand  as  a 
witness,  and  it  should  appear,  not  only  that  he  was  mentally 
incompetent,  but  that  his  offered  testimony  was  based  upon 
the  suggestions  and  advice  of  someone  in  whom  he  had  con- 
fidence, then  the  court  would  immediately  conclude  that  he 
does  not  understand  the  nature  and  obligation  of  an  oath  and 
his  testimony  would  be  refused.  In  order  that  there  may  be 
no  misinterpretation  of  our  holding  in  this  matter,  we  reiterate 
that  if  a  person  is  merely  incompetent,  but  still  retains  suffi- 
cient mentality  to  correctly  narrate  the  facts  involved  in  the 
issues  in  question,  and  does  understand  the  nature  and  obliga- 
tion of  an  oath  and  appreciates  such  obligation,  he  may  tes- 
tify, and  his  incompetency  goes  only  to  the  weight  of  his 
evidence;  but  if  he  is  so  mentally  deficient  that  he  either  can- 
not understand  and  appreciate  the  nature  and  obligation  of 
an  oath,  or  cannot  correctly  narrate  the  facts  to  which  his 
testimony  is  pertinent,  then  his  testimony  should  not  be  re- 
ceived. In  this  case,  there  being  no  sufficient  affidavit  or  veri- 
fication  to  the  complaint,  there  was  not  sufficient  foundation 
for  the  appointment. 
The  order  appointing  receiver  is  reversed. 

Reversed, 

Mr.    Chuef    Justice    Brantly    and    Associatb    Justices 
Cooper,  Hollow  ay  and  Galen  concur. 
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STATE,  Respondent,   v.   PROUTT,   Appellant. 

(No.    4,600.) 
(Submitted  June  2,   1921.   Decided  June   20,  1921«} 

[199   Pac.    281.] 

CrinUnal  Law — Attempted  Rape — Exhibits — Harmless  Error — 
Evidence — Trial  Practice — Exceptions — New  Trial — Newly 
Discovered  Evidence — Technicalities. 

Attempted  Bape — Exhibits — ^Tom  and  Bloody  Clothing — ^Prejudice—Pre- 
sumption. 

1.  In  a  prosecution  for  attempted  rape,  the  introduction  in  evidence 
of  the  clothing  worn  by  the  prosecuting  witness,  though  immaterial, 
was  not  reversible  error,  where  there  was  no  evidence  that  the 
articles  were  muddy,  torn  and  blood-stained,  as  claimed,  and  thus 
likely  to  inflame  the  minds  of  the  jurors,  and  where  the  original 
exhibits  were  not  certified  to  the  supreme  court  for  inepection; 
prejudice  cannot  be  presumed-,  but  must  be  made  to  appear  affirma- 
tively. 

Same — Injuries — Evidence — ^Inflaming  Minds  of  Jury — Harmless  Error. 

2.  Where,  in  a  prosecution  for  attempted  rape,  there  was  not  any 
controversy  as  to  the  time  when  and  the  place  where  injuries  were 
sustained  by  the  prosecuting  witness  in  jumping  from  plaintiff's 
rapidly  moving  automobile  upon  defendant's  threat  to  repeat  the 
assault,  evidence  relating  to  the  injuries  held  not  objectionable  as 
calculated  to  inflame  the  minds  of  the  jury. 

dame — Evidence — Admissibility — Exception  Necessary. 

3.  Where,  after  objection,  a  question  was  withdrawn  and  not  an- 
swered, though  the  court  had  overruled  the  objection,  no  exception 
being  reserved,  the  same  question  was  propounded  to  another  witness, 
without  objection,  and  answered,  alleged  error  in  permitting  the  sec- 
ond question  to  be  answered  held  not  reviewable,  in  the  absence  of 
express  exception  thereto. 

Same — Bulings  on  Evidence — Exceptions  must  be  Beserved. 

4.  The  rule  declared  by  Chapter  135,  Laws  of  1915,  inter  alia 
providing  that  every  ruling  or  decision  of  the  district  court  on  the 
admissibility  of  evidence  shall  be  deemed  excepted  to,  has  refer- 
ence to  civil,  not  criminal  cases. 

Same — New  Trial — What  is  not  "Newly  Discovered  Evidence." 

5.  An  affidavit  in  support  of  a  motion  for  a  new  trial  following  a 
conviction  for  attempted  rape  that  the  prosecuting  witness,  some  five 
months  before  the  trial,  said  to  affiant  that,  if  defendant  didn't  "fork 
over,"  she  "would  send  him  over  the  road  for  the  rest  of  his  life," 
was  not  "newly  discovered  evidence"  within  the  meaning  of  section 
9350,  Bevised  Codes,  that  expression  meaning  evidence  discovered 
since  the  trial. 

Same — New   Trial — Newly    Discovered   Evidence — Affidavit   of    Defendant 
Bequired.  > 

6.  Failure  of  defendant  to  show  by  his  own  affidavit  that  alleged 
newly  discovered  evidence  was  not  known  to  him  at  the  time  of  the 
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trial  warrants  refusal  to  grant  a  retrial,  affidavits  of  others  ia  that 
regard  being,  as  a  general  rule,  insufficient. 

Same — Credibility  of  Ptosecuting  "Witness — Question  for  Jury. 

7.  The  credibility  of  the  prosecuting  witness  in  a  prosecution  for 
attempted  rape  was  a  matter  for  determination  by  the  jury,  and  its 
verdict  of  guilty  establishes  the  truth  of  her  testimony  for  all 
purposes. 

Cfriminal  Law — ^Trial — Technicalities. 

8.  A  mere  apex  juris  is  not  sufficient  cause  for  the  reversal  or 
modification  of  a  judgment. 

Appeals  from  District  Covrt,  Lewis  and  Clarh  County; 
B.  Lee  Word,  Judge. 

Arthur  D.  Proutt  was  convicted  of  an  attempt  to  commit 
rape.  Prom  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial,  he  appeals.    AfSrmed. 

Mr.  A.  H,  McConnell,  for  Appellant,  submitted  a  brief 
and  argued  the  cause  orallj. 

The  court  erred  in  overruling  defendant's  objection  to  the 
introduction  in  evidence  of  the  clothing  worn  by  the  prosecut- 
ing witness  at  the  time  of  the  assault.  It  is  the  contention 
of  the  defendant  that  in  view  of  the  facts  in  this  case,  as 
shown  by  the  state's  witnesses,  the  clothing  in  question  does 
not  throw  any  light  upon  any  controverted  question  of  fact, 
and  does  not  serve  to  strengthen  any  phase  of  state's  case, 
and  wholly  fails  to  serve  any  useful  or  relevant  purpose  other 
than  to  excite  and  inflame  the  minds  of  the  jury  and  to  arouse 
prejudice  against  the  defendant. 

It  has  been  held  by  an  unbroken  line  of  judicial  decisions 
that  articles  of  clothing,  which  do  not  throw  any  light  upon 
any  of  the  issues  of  the  case,  should  not  be  introduced  in 
evidence,  and  that  their  introduction  under  such  circumstances 
constitutes  reversible  error.  (16  C.  J.  619;  2  Wharton's  Crim. 
Evidence,  sec.  941;  State  v.  McKmght,  21  N.  M.  14,  153  Pac. 
76 ;  Cole  V.  State,  45  Tex.  Crim.  225,  75  S.  W.  527 ;  RoUings 
V.  State,  160  Ala.  82,  49  South.  329;  Lucas  v.  State,  50  Tex. 
Crim.  219,  95  S.  W.  1055;  Christia/n  v.  State,  46  Tex.  Crim. 
47,  79  S.  W.  562;  Gillespie  v.  State,  80  Tex.  Crim.  432,  190 
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S.  W.  146;  Flege  v.  Staie,  93  Neb.  610,  47  L.  B.  A.  (n.  8.) 
1106,   142  N.   W.   276.) 

The  court  erred  in  overruling  defendant's  objection  to  the 
introduction  of  evidence  showing  the  nature  and  extent  of  the 
injuries  sustained  by  the  prosecutrix  when  she  jumped  from 
the  automobile.  Defendant  objected  to  the  introduction  of 
such  evidence.  The  objection  was  overruled.  The  question 
was  withdrawn,  but  evidence  showing  in  detail  the  nature  and 
extent  of  the  injuries  sustained  by  the  prosecutrix  when  she 
jumped  from  the  automobile  was  subsequently  permitted  to  be 
Introduced  through  the  witness,  Dr.  Barbour.  We  take  it  that 
the  defendant  would  not  be  obliged  to  interpose  an  objection 
to  the  same  question  propounded  to  the  doctor  as  to  which  the 
court  had  previously  made  a  ruling  adverse  to  the  defendant. 

The  court  erred  in  denying  defendant's  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evidence.  In  a 
case  such  as  thiis,  where  the  conviction  is  based  upon  the 
testimony  of  the  prosecutrix  alone,  a  wide  latitude  should 
be  allowed  in  inquiring  into  the  motives  which  prompted  the 
prosecution.  (Siaie  v.  Oaimos,  53  Mont.  118,  162  Pac.  596.) 
The  testimony  to  the  effect  that  the  prosecutrix  was  after 
money  would  certainly  have  some  weight  with  a  jury,  and 
would  have  a  direct  bearing  upon  the  weight  of  her  evidence. 
A  like  question  was  presented  to  the  court  in  the  case  of 
Shirwin  v.  People,  69  HI.  55,  where  a  continuance  of  the  case 
was  sought  owing  to  the  absence  of  material  evidence  for  the 
defense,  and  where  it  was  held  that  refusal  to  grant  a  con- 
tinuance was  held  reversible  error.  The  new  evidence  in  this 
case  is  practically  identical  with  the  absent  evidence  in  the 
case  last  above  cited  and  the  same  rule  should  apply.  (See, 
also,  State  v.  Eckler,  106  Mo.  585,  27  Am.  St.  Rep.  372,  17 
S.  W.  814 ;  State  v.  Harness,  10  Idaho,  18 ,  76  Pac.  788 ;  State 
V.  Abbott,  65  Kan.  139,  69  Pac.  160.) 

Mr.  Wellington  D,  RanJcin,  Attorney  General,  being  dis- 
qualified, Mr.  Jos.  R.  Wine,  County  Attorney  of  Lewis  and 
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Clark  County,  submitted  a  brief  in  bebalf  of  Bespondent  and 
argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  an  attempt  to  commit  rape, 
and  appealed  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

Only  three  errors  are  assigned;  (1)  The  admission  in  evi- 
dence of  articles  of  apparel  worn  by  the  prosecuting  witness 
at  the  time  the  assault  is  alleged  to  have  been  made;  (2)  the 
admission  of  evidence  tending  to  show  the  extent  of  the  in- 
juries received  by  the  prosecuting  witness  during  the  same 
evening;  and  (3)  the  refusal  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

1.  In  their  brief  counsel  for  defendant  contend  that  the 
[1]  muddy,  torn  and  bloodstained  clothing  could  not  illus- 
trate any  issue  involved,  and  the  introduction  of  it  served 
only  to  excite  and  inflame  the  minds  of  the  jurors,  all  of 
which  may  be  true,  but  there  is  not  anything  in  the  record  to 
justify  the  contention.  There  is  not  a  scintilla  of  evidence  to 
indicate  that  the  articles  of  clothing  were,  or  that  any  of 
them  was,  muddy,  torn  or  blood-stained,  and,  though  it  may 
be  conceded  that  the  evidence  was  immaterial,  it  does  not  fol- 
low that  the  defendant  is  entitled  to  a  new  trial. 

The  rule  which  once  prevailed  in  this  jurisdiction,  "Error 
appearing,  prejudice  will  be  presumed,*'  was  abrogated  by  the 
adoption  of  the  Codes  in  1895.  Section  9415,  Revised  Codes, 
provides:  ''After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or  to 
exceptions,  which  do  not  affect  the  substantial  rights  of  the 
parties."  Prejudice  is  now  no  longer  presumed.  It  must  be 
made  to  appear  either  affirmatively  by  the  record  recital,  or 
by  the  denial  or  invasion  of  some  substantial  right  from  which 
the  law  infers  prejudice.  (State  v.  Hall,  55  Mont.  182,  175 
Pac.  267.)     Counsel  for  defendant  have  not  seen  fit  to  have 
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the  original  exhibits  certified  to  this  court  as  they  might  have 
done,  and  cannot  now  insist  that  reversible  error  was  com- 
mitted by  their  introduction  in  evidence  in  the  court  below, 
since  there  is  not  anything  in  the  record  which  indicates  that 
prejudice  was,  or  could  have  been,  wrought. 

2.  The  same  thing  may  be  said  of  the  evidence  relating  to 
[2]  the  injuries  received  by  the  prosecuting  witness;  but  in 
this  instance  there  is  an  additional  reason  why  counsel  for  de- 
fendant cannot  complain.  There  is  not  any  controversy  concern- 
ing the  time  when  and  place  where  the  injuries  were  received, 
and  it  is  not  possible  that  any  juror  could  have  been  misled. 
The  injuries  were  received  after  the  alleged  assault  was  com- 
mitted and  when  the  prosecuting  witness  jumped  from  the  rapidly 
moving  automobile  in  consequence  of  defendant's  threat  to  repeat 
[3]  the  assault.  The  prosecuting  witness  was  first  asked  to 
describe  her  injuries,  but,  after  counsel  for  defendant  had  in- 
terposed an  objection  and  the  court  had  indicated  a  ruling 
favorable  to  the  admission  of  the  evidence,  the  question  was 
withdrawn  and  was  not  answered  by  the  witness  at  all.  Later 
Dr.  Barbour  was  asked  to  describe  the  injuries  which  he 
found  upon  the  body  of  the  prosecuting  witness  immediately 
after  she  was  taken  to  the  hospital,  and,  without  objection  from 
defendant's  counsel,  he  did  describe  them  somewhat  minutely. 

Counsel  now  insist  that  the  duty  did  not  devolve  upon  them 
to  renew  the  objection  when  the  question  was  asked  of  Dr. 
Barbour,  since  they  had  saved  the  point  by  the  objection  made 
when  the  question  was  asked  the  prosecuting  witness,  but  the 
record  does  not  bear  them  out  as  to  the  facts,  and  the  rule  of 
law  is  not  so  broad  as  they  contend.  The  record  fails  to 
show  that  any  exception  was  saved  to  the  ruling  made  by  the 
court  when  the  question  was  asked  for  the  first  time.  If  coun- 
sel rely  upon  the  provisions  of  Chapter  135,  Laws  of  1915,  to 
supply  the  omission — that  is,  to  preserve  the  exception  for 
them — ^they  are  in  error,  for  that  statute  deals  only  with  the 
practice  in  civil  cases.  It  is  the  rule  now,  as  it  always  has 
been  in  this  jurisdiction,  that,  in  order  to  be  available  on 
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appeal,  an  express  exception  must  be  reserved  to  a  rulini; 
upon  the  admission  of  evidence  in  the  trial  of  a  criminal  case. 
(State  V.  Leims,  52  Mont.  495,  159  Pac.  415.) 

The  rule  adverted  to  in  State  v.  Jones,  48  Mont.  505,  139 
[4]  Pac.  441,  presupposes  that  the  exception  was  reserved, 
and  that  the  question  was  answered;  but  where,  as  in  this 
instance,  the  question  was  not  answered  by  the  prosecuting 
witness,  it  was  necessary  to  repeat  the  objection  when  the 
question  was  asked  of  Dr.  Barbour  (38  Cyc.  1399).  The  with- 
drawal of  the  question  propounded  to  the  prosecuting  witness 
left  the  record  as  though  the  question  had  not  been  asked. 

3.  The  aflSdavit  of  Violet  Brown  was  introduced  in  support 
[6]  of  defendant's  motion  for  a  new  trial.  In  that  affidavit 
it  is  stated  that  during  September,  1918,  after  the  assault  is 
alleged  to  have  been  committed  and  before  the  information 
was  filed,  the  prosecuting  witness  stated  to  affiant:  ^'If  he 
[defendant]  doesn't  fork  over  to  me  good  and  strong,  I  will 
send  him  over  the  road  for  the  rest  of  his  life." 

Affiant  states  further  that  she  never  related  this  conversation 
to  anyone  prior  to  the  trial,  but  that  she  did  relate  it  to  de- 
fendant about  January  2,  1919,  after  his  trial  and  conviction. 
These  statements  are  irreconcilable.  The  trial  of  this  case 
commenced  June  16,  1919,  more  than  five  months  after  de- 
fendant was  aware  of  the  facts  detailed  in  the  affidavit,  ac- 
cording to  the  affiant's  own  statement.  If  this  is  correct,  then 
the  evidence  was  not  newly  discovered  evidence  witliin  the 
meaning  of  section  9350,  Revised  Codes. 

In  SnvUh  v.  Shook,  30  Mont.  30,  75  Pac.  513,  this  court 
announced  the  rule,  which  is  manifestly  correct,  as  follows: 
'*The  additional  evidence  to  afford  opportunity  for  the  intro- 
duction of  which  a  new  trial  is  sought  must  be  newly  discov- 
ered, by  which  expression  is  meant  that  it  must  have  been 
discovered  since  the  trial.  If  discovered  before  or  at  the  trial, 
and  no  continuance  of  the  trial  was  applied  for,  an  answer 
to  the  motion  that  no  diligence  is  shown  will  be  sufficient  to 
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defeat  it,  no  matter  what  else  may  be  shown/'    (See  also,  29 
Cyc.  883-885.) 

But,  if  the  date  (January  2,  1919)  was  written  by  inadver- 
tence and  was  intended  for  January  2,  1920 — ^a  theory  which 
is  not  even  suggested  by  counsel  for  defendant — still  the  show* 
ing  made  is  altogether  insufficient  to  require  the  lower  court 
to  grant  a  new  trial.  In  StcUe  v.  Maikins,  45  Mont.  58,  121 
Pac.  881,  we  announced  the  rules  which  determine  the  suffi- 
ciency of  an  application  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence  as  follows:  "(1)  That  the  evidence 
must  have  come  to  the  knowledge  of  the  applicant  since  the 
trial;  (2)  that  it  was  not  through  want  of  diligence  that  it 
was  not  discovered  earlier;  (3)  that  it  is  so  material  that  it 
would  probably  produce  a  diflferent  result  upon  another  trial; 

(4)  that  it  is  not  cumulative  merely — ^that  is,  does  not  speak 
as  to  facts  in  relation  to  which  there  was  evidence  at  the  trial ; 

(5)  that  the  application  must  be  supported  by  the  affidavit  of 
the  witness  whose  evidence  is  alleged  to  have  been  newly  dis- 
covered, or  its  absence  accounted  for;  and  (6)  that  the  evi- 
dence must  not  be  such  as  will  only  tend  to  impeach  the  char- 
acter or  credit  of  a  witness."  The  doctrine  of  that  case  has 
since  been  adhered  to  in  State  v.  Van  Laningham,  55  Mont. 
17,  173  Pac.  795,  and  in  other  cases. 

The  defendant  did  not  make  an  affidavit,  and  this  fact  is 
[6]  significant  in  view  of  the  statements  contained  in  the 
affidavit  of  Violet  Brown.  In  any  event,  his  failure  to  dis- 
close that  the  evidence  was  not  known  to  him  at  the  time  of 
the  trial  is  fatal  to  his  application.  In  Smit%  v.  Shook,  above, 
it  was  said  further:  *'It  is  fundamental  that  the  moving  party 
must  show  by  his  own  affidavit  that  the  new  evidence  was  not 
known  to  him  at  the  time  of  the  trial.  Upon  that  question  the 
affidavits  of  other  persons  are  not,  as  a  general  rule,  suffi- 
cient." To  the  same  effect  are  Roberts  v.  Oechsli,  54  Mont. 
589,  172  Pac.  1037,  and  State  v.  Prlja,  57  Mont.  461,  189 
Pac.  64. 
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It  is  not  contended,  and  could  not  be  contended,  that  the 
[7]  evidence  is  insufi&cient  to  sustain  the  verdict.  If  the  story 
told  by  the  prosecuting  witness  is  true,  the  guilt*  of  the  de- 
fendant is  established  beyond  any  doubt.  The  credibility  of 
that  witness  was  for  the  determination  of  the  jury,  and  by  the 
verdict  the  truth  of  her  story  is  established  for  all  purposes 
of  this  case. 

The  objections  to  the  admission  of  evidence  are  technical  in 
[8]  the  extreme,  while  the  showing  upon  the  application  for 
a  new  trial  is  altogether  insufficient.  Upon  the  entire  record 
the  defendant  appears  to  have  been  accorded  a  fair  and  impar- 
tial trial.  If  any  errors  crept  into  the  proceedings  they  are 
insignificant.  "A  mere  apex  juris  is  not  sufficient  cause  for 
the  reversal  or  modification  of  a  judgment."  {State  v.  Con- 
nors, 27  Mont.  227,  70  Pac.  715.) 

The  motion  to  dismiss  these  appeals  heretofore  interposed 
by  the  state  is  denied.    The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Assoctiatb  Justices 
BsYNOLDSy  CooPEB  and  Oalen  concur. 


STATE,  Ebspondent,  v.  BYRNE,  Appellant. 

(No.   4,725.) 
(Submitted  June  3,  1921.     Decided  June  20,  1921.) 

[199    Pac.    262.] 

Criminal  Law — Murder — Demonstrative  Evidence — Exhibits — 
Admissibility — Declarations  of  Co-conspirator — Jury — Gen- 
eral Challenges — Proper  Denial — Reception  of  Verdict — 
Presence  of  Defendami — Minutes  of  Court. 

Murder — Demonstrative   Evidence — Admissibility. 

1.  Demonstrative  evidence  is  relevant  and  admissible,  when  it  shows 
tbe  commission  of  the  crime  or  throws  light  on  the  way  it  was  com- 
mitted. 
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Same — ^Exhibits — Admissibility. 

2.  The  bullet  extracted  from  the  body  of  deceased,  btdlets,  empty 
shells  and  a  cap  found  in  the  room  where  the  homicide  oecmmMi, 
firearms  and  gloves  found  at  the  place  where  defendant  was  ar^ 
rested,  were  all  admissible  under  the  rule  that  articles  which  are 
shown  to  have  been  connected  with  the  commission  of  a  crime,  are 
admissible  in  evidence  if  they  are  properly  identified  and  there  has 
been  no  substantial  chango  in  them. 

Same — Evidence— Parts  of  Body  of  Deceased — ^When  Admissible. 

3.  Parts  of  the  body  of  deceased  may  be  exhibited  to  the  jury  in  a 
homicide  case,  if  first  identified  and  shown  to  be  in  the  same  condi- 
tion as  when  found  or  as  at  the  time  of  buriaL 

Same — Skull  of  Deceased  Admissible  in  Evidence,  When. 

4.  Where  the  wounds  from  which  deceased  died  consisted  of  a 
blow  on  the  head  and  a  shot  through  the  body  inflicted  at  the  same 
time  and  by  the  same  parties,  admission  of  the  skull  in  evidence  was 
proper  as  a  part  of  the  testimony  of  the  physician  on  the  stand, 
in  illustration  of  the  character  and  extent  of  the  injuries. 

Same — ^Evidence— Map  of  Locus  in  quo,  admissible. 

5.  A  map  prepared  by  the  county  surveyor  illustrating  the  place 
where  the  homicide  occurred  and  testified  to  by  him  as  being 
correct  was  properly  admitted  in  evidence. 

Same — Declaration  of  Co-conspirator — ^When  Admissible. 

6.  Evidence  of  the  driver  of  an  automobile  in  which  defendant 
with  three  others  were  riding  that  upon  his  inquiry  where  they 
wanted  to  go,  one  of  them  directed  him  to  the  place  of  the  homicide, 
was  properly  admitted,  since  all  acted  together  and  the  direction  was 
given  without  protest   from  defendant. 

Same — Uncertain  Identification  of  Defendant — Refusal  to   Strike — Harm- 
less Error. 

7.  Refusal  to  strike  the  testimony  of  the  wife  of  deceased  that 
she  "seemed  to  think"  that  it  was  the  shorter  of  two  men  who 
struck  deceased  was  not  reversible  error,  wLere  she  also  testified  that 
the  man  in  the  lead  dealt  the  blow  and  defendant  admitted  that  he 
was  the  first  man   entering  the  room  where  the  killing   took  place. 

Same — Jury — General  Challenges — Proper  Denial. 

8.  General  challenges  of  jurors  "for  the  purposes  of  the  record"  who 
while  stating  on  their  voir  dire  that  they  had  read  the  newspaper 
account  of  the  killing  of  deceased  and  were  of  the  opinion  at  the 
time  that  he  had  been  murdered,  did  not  state  that  they  had  any 
belief  that  defendant  had  committed  the  crime,  but  did  say  that 
they  would  follow  the  instructions  of  the  court  and  render  an  im- 
partial verdict,   were  properly  denied. 

Same — Trial — Reception  of  Verdict — ^Presence   of   Defendant — Minutes  of 
Court — Sufficiency. 

9.  The  contention  that  defendant  was  not  present  when  the  verdict 
was  received,  held  without  merit,  where  the  minutes  of  the  clerk 
recited,  that,  trial  being  resumed,  "each  party  being  present  repre- 
sented by  counsel,"  rebuttal  testimony  was  heard,  the  jury  instructed, 
and  the  cause  argued,  that  the  jury  retired  and  later  returned  in  open 
court  and  submitted  their  verdict,  which  was  filed  and  read  by  the 


3.    On   admission  in   evidence   of    portions   of  body   of   deceased   oq 
trial  for  homicide,  see  note  in  12  lu  B.  A.  (n.  6.)  238. 
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clerk  in  open  eonrt,  no  fftatement  appearing  tliat  any  adjoomment  of 
the  eourt  was*  had  from  the  time  it  eonvened  on  that  day  to  the 
filing  and  reading  of  the  verdict. 

Appeals  from  District  Court,  Silver  Bow  County;  Jeremiah 
J.  Lynch,  Judge. 

Stbvb  Byrnb  was  found  guilty  of  murder  in  the  first  de- 
gree, and  from  the  judgment  of  conviction  and  from  an  order 
denying  a  new  trial,  he  appeals.    Affirmed. 

Jfr.  Joseph  J.  McCaffery,  for  Appellant,  submitted  a  brief; 
Mr.  F.  /.  Sullivan,  of  Counsel,  argued  the  cause  orally. 

There  was  error  in  admitting  the  upper  portion  of  the  skull 
of  the  deceased  in  evidence.  Modern  authority  condemns  the 
practice  of  receiving  in  evidence  grewsome  exhibits  which 
have  no  tendency  to  elucidate  the  issues  and  which  tend  to 
inflame  and  incite  the  passions  and  prejudices  of  the  trial 
jurors.  An  examination  of  the  exhibit  will  convince  this 
court  that  it  has  no  other  tendency  than  to  dethrone  the  rea- 
son of  the  jurors  and  not  allow  them  to  coolly  and  dispassion- 
ately consider  the  case  in  the  light  of  the  law  and  the  facts. 
There  was  no  substantial  dispute  as  to  the  existence  of  the 
wounds,  their  character  and  effect.  {Melton  v.  State,  47  Tex. 
Crim.  451,  83  S.  W.  822 ;  Cole  v.  State,  45  Tex.  Crim.  225,  75 
S.  W.  527.) 

The  court  erred  in  receiving  in  evidence  a  plat  or  diagram 
of  the  scene  of  the  tragedy  and  the  streets  and  buildings  in 
the  immediate  vicinity.  It  will  be  noticed  by  an  examination 
of  the  exhibit  that  there  is  certain  wording  upon  the  same.  It 
was  not  shown  that  the  witness  had  any  knowledge  of  the  facts 
conveyed  to  the  jury  by  the  statements  on  the  exhibit.  They 
were  purely  hearsay.  (Monnvouth  Mimng  <&  Mfg.  Co.  v. 
Begmier,  49  111.  App.  385.) 

The  record  discloses  that  after  the  argument  of  counsel 
and  the  submission  of  the  cause  to  the  jury,  they  subsequently 
returned  into  open  court  and  upon  being  polled  after  the  ver- 
dict had  been  read  answered  that  such  was  their  verdict.    The 
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record  fails  to  disdose  whether  or  not  the.  defendant  was 
present  when  the  verdict  was  received,  and  it  nowhere  ap- 
pears from  the  minute  entries  of  the  court  on  Friday,  April 
2,  1920,  the  last  day  of  the  trial,  that  said  verdict  was  re- 
ceived in  the  presence  of  the  defendant  or  that  he  was  actually 
present  during  these  proceedings,  and  no  fair  or  reasonable 
construction  of  the  record  affirmatively  establishes  this  indis- 
pensable fact.  It  is  true  that  the  record  recites  that  the  de- 
fendant was  present  that  morning  when  the  case  was  resumed, 
but  his  presence  up  to  the  time  the  jury  retired  would  afford 
no  reasonable  basis  for  the  conclusion  that  he  was  present  when 
the  verdict  was  received  without  doing  violence  to  the  ordinary 
rules  of  construction  and  common  sense.  This  court  and  the 
members  thereof  know  as  a  matter  of  common  knowledge  that 
after  the  case  is  submitted  to  the  jury  the  court  adjourns  and 
reconvenes  to  receive  the  same.  {State  v.  De  Lea,  36  Mont. 
531,  93  Pac.  814 ;  Humphrey  v.  State,  3  Okl.  Cr.  504,  106  Pac. 
978;  Dwj/  v.  Territory,  2  Okl.  409,  37  Pac.  806;  Le  Boy  v. 
Territory,  3  Okl.  596,  41  Pac.  612.) 

Under  section  9320,  Revised  Codes,  as  interpreted  in  the  De- 
Lea  Case,  the  record  in  this  case  fails  to  measure  up  to  the 
requirements  of  the  law,  and  is  defective  in  this  resi>ect  to 
such  an  extent  as  to  require  a  reversal  of  this  cause  and  that 
it  be  remanded  for  a  new  trial. 

Mr.  Wellington  D,  Rankin,  Attorney  General,  Mr,  George 
Bourquin,  and  Mr.  N.  A,  Rotering,  for  Respondent,  submitted 
a  brief;  Mr,  L.  A.  Foot,  Assistant  Attorney  General,  and  Mr. 
Rotering  argued  the  cause  orally. 

A  portion  of  the  skull  of  the  deceased  was  introduced  in 
evidence.  The  defendant  objected  and  now  bases  his  first  as- 
signment upon  the  order  of  the  court  in  overruling  his  objec- 
tion. Demonstrative  evidence  like  this  is  always  competent 
and  admissible.  (Territory  v.  Loiato,  17  N.  M.  666,  L.  R.  A. 
1917 A,  1226,  134  Pac.  222;  People  v.  Resold,  154  Cal.  363, 
97  Pac.  871 ;  State  v.  BaUey,  79  Conn.  589,  65  Atl.  951 ;  State 
V.  Levns,  139  Iowa,  405,  116  N.   W.  606;  McElwaijie  v.  Com^ 
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manwealfk,  154  Ky.  242,  157  S.  W.  6;  Turner  v.  State,  89 
Tenn,  547,  15  S.  W.  838,  842.) 

Firearms  taken  from  the  room  of  the  accused  in  a  homicide 
case  are  admissible.  The  same  may  be  said  of  the  shells  found 
where  one  of  the  appellant's  companions  stood  when  he  was 
shooting  at  the  wife  of  the  deceased.  (16  C.  J.  618;  People  v. 
Byrne,  160  Cal.  217,  116  Pac.  521,  530;  Commonwealth  v. 
Best,  180  Mass.  492,  62  N.  E.  748.)  Cases  which  are  directly 
in  point  are  cited  in  6  Encyclopedia  of  Evidence  at  page  700 
of  the  supplement  thereto. 

Maps,  when  shown  to  be  reasonably  correct,  are  always  ad- 
missible. (16  C.  J.  745;  17  Cyc.  412.)  Maps  and  photographs 
showing  the  topography  of  the  place  of  the  homicide  are  ad- 
missible. {People  V.  Phehm,  123  Cal.  551,  56  Pac.  424; 
State  V.  Remington,  50  Or.  99,  91  Pac.  473.)  Private  plats 
or  lead  pencil  sketches  are  commonly  received  in  evidence  to 
illustrate  the  testimony  of  the  witness.  {Drew  v.  City  of 
Butte,  44  Mont.  124,  119  Pac.  279.) 

Appellant  says  that  his  challenges  to  Jurors  O'Neill,  Ball 
and  Reese  should  have  been  sustained.  Under  section  9264, 
Revised  Codes,  they  were  properly  permitted  to  sit.  They  all 
stated  that  any  opinion  which  they  might  have  would  be  laid 
aside;  that  their  verdict  would  be  based  solely  and  only  upon 
the  evidence  to  be  submitted  and  that  they  would  accord  a  fair 
trial  to  all  of  the  parties  concerned.  "On  a  trial  for  homicide 
a  juror  is  not  incompetent  merely  because  he  believes  that 
deceased  was  murdered."  (24  Cyc.  291;  State  v.  OUen,  88 
Kan.  136,  127  Pac.  625 ;  Cason  v.  State,  52  Tex.  Crim.  220,  106 
S.  W.  337,  338;  State  v.  Ware,  58  Wash.  526,  109  Pac.  359; 
State  V.  McDaniel,  39  Or.  161,  65  Pac.  520;  State  v.  Mott, 
29  Mont.  292,  306,  74  Pac.  728.) 

MR.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

On  the  tenth  day  of  December,  1919,  the  county  attorney  of 
Silver  Bow  county  filed  an  information  against  the  defendant, 
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Steve  Byrne,  and  three  others,  charging  them  with  the  crime 
of  murdering  Sylvester  J.  Prenatt  on  the  ninth  day  of  De- 
cember, 1919.  The  defendant,  the  appellant  herein,  was  given 
a  separate  trial,  which  resulted  in  a  verdict  of  guilty  of  mur- 
der in  the  first  degree,  the  jury  fixing  the  punishment  at 
death.  From  the  judgment  entered  on  this  verdict  and  from 
the  action  of  the  court  in  overruling  the  defendant's  motion 
for  a  new  trial,  these  appeals  are  taken. 

From  the  evidence  introduced  by  the  state,  it  appears  that 
the  deceased  was  assaulted  by  several  men  in  his  house  at  No. 
1717  B  Street  in  the  city  of  Butte,  at  about  the  hour  of  2 
o'clock  on  the  morning  of  December  9,  1919,  and  was  so  badly 
injured  that  he  died  some  two  hours  thereafter.  The  relation 
of  the  defendant  to  the  tragedy,  as  appeared  from  this  evi- 
dence, may  be  briefly  traced. 

On  December  5  of  that  year,  the  defendant,  in  company  with 
three  others,  went  in  a  car  to  the  vicinity  of  deceased's  resi- 
dence and  drove  around.  At  about  1  o'clock  on  the  morning 
of  December  8,  the  defendant,  with  three  others,  drove  to  the 
vicinity  of  the  deceased's  house,  the  defendant  Byrne  directing 
the  driver  where  to  go,  and  about  1  o'clock  on  the  morning  of 
December  9,  the  defendant  and  one  other  were  driven  to  the 
vicinity  of  the  deceased's  residence,  one  of  the  men  at  the  time 
wearing  a  cap.  The  defendant  Byrne  again  directed  the  driver 
where  to  go.  As  they  neared  the  place  another  car  passed 
them,  when,  by  direction  of  defendant,  the  driver  turned  the 
car,  drove  to  a  certain  place,  and  stopped,  when  defendant  and 
the  other  man  got  out  of  the  car,  defendant  giving  the  driver 
direction  where  to  wait  with  the  car,  about  a  block  away. 
Soon  after  that,  defendant  came  back  to  the  car  hurriedly, 
bareheaded,  his  left  thumb  bleeding,  and  said:  '*We  got  in  a 
scrap."  Getting  in  the  car,  he  was  driven  to  the  Moose  Block. 
The  driver  also  heard  shots  just  before  defendant  returned  to 
the  car.  The  testimony  relating  to  the  occurrences  at  the 
house  is  to  the  effect  that  Mrs.  Prenatt  heard  knocking  at  the 
kitchen  door,  and,  upon  asking  who  was  there,  some  man's 
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voice  replied:  ''A  friend  of  Mooney's.''  Mr.  Prenatt  had 
previoQBly  worked  for  a  man  by  the  name  of  Mooney.  Mrs. 
Prenatt  did  not  open  the  door,  but  while  she  was  hurriedly 
dressing  the  deceased  awoke,  and  was  told  by  Mrs.  Prenatt  that 
a  friend  of  Mooney 's  was  at  the  door.  Making  some  remark 
about  that  being  funny,  Prenatt  arose  from  his  bed,  got  a  pis- 
tol from  the  drawer,  and  after  some  few  minutes  went  to  the 
door,  opened  it,  and,  seeing  the  men  there,  called  to  his  wife 
that  it  was  a  holdup,  and  tried  to  shut  the  door ;  but  the  man 
on  the  outside  crowded  the  door  open,  and  the  leading  man 
struck  Prenatt  over  the  head  with  something,  and  the  shooting 
then  began.  The  two  men  whom  Mrs.  Prenatt  saw  entering 
the  room  wore  masks.  Mrs.  Prenatt  ran  out  of  the  front  door, 
when  someone  standing  outside  fired  three  shots  at  her.  She 
saw  three  men  running  out  of  the  kitchen.  The  smaller  man 
was  bareheaded,  and  one  of  the  men  remarked:  ''Jesus  Christ, 
we  have  killed  him."  One  of  the  other  men  said:  ''Yes,  and 
he  got  me."  The  men  were  laughing.  She  entered  the  room 
and  attempted  to  call  assistance  by  phone,  but  could  get  no 
response;  and  it  subsequently  developed  that  the  telephone 
wires  had  been  cut.  The  ladder  was  still  standing  by  the  side 
of  the  house.  The  doctor  and  other  assistance  arrived,  and  on 
examination  it  was  found  that  the  blow  Prenatt  had  received 
on  the  head  had  broken  the  outer  tablet  of  the  skull,  that  he 
had  been  shot  once  through  the  hand,  and  one  shot  had  en- 
tered his  left  breast,  ranging  upward,  lodging  in  his  neck.  He 
was  found  lying  on  the  floor  with  a  black  cap  under  his  head. 
The  bullet  was  extracted  from  the  neck;  other  bullets  were 
found  in  the  room  where  the  shooting  occurred. 

About  8  o'clock  on  the  morning  of  the  9th  of  December,  the 
officers  went  to  the  Moose  Block,  to  room  No.  4,  supposed  to 
be  occupied  by  the  defendant,  but  received  no  response  to  their 
knocking  on  the  door.  One  of  the  officers  looked  through  the 
transom  and  saw  a  man  lying  on  the  bed,  but  he  would  not 
respond  to  their  calls;  and  one  of  the  officers  then  raised  the 
transom,  got  into  the  room,  unlocked  the  door  from  the  inside. 
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then  discovered  that  the  man  on  the  bed  had  disappeared. 
There  was  a  door  there  leading  to  another  room.  No.  5.  The 
oflSeers  went  into  the  hall  and  demanded  entrance  to  room  5, 
but,  receiving  no  response,  broke  in  the  door,  but  saw  no  one. 
On  searching  the  bed,  however,  they  found  the  defendant  lying 
on  the  springs  under  the  mattress.  And  in  searching  the  room 
they  found  in  a  drawer  one  pistol  with  five  empty  shells  in  it, 
and  another  pistol  with  one  empty  shell.  A  pair  of  gloves 
was  also  found  in  a  bureau  drawer  in  room  No.  4.  The  thumb 
of  the  left  glove  was  moist. 

A  statement  alleged  to  have  been  made  by  defendant  was 
put  in  evidence,  in  which  he  says  that  they  went  out  to  this 
place  to  get  $8,000  worth  of  whisky  ''which  we  suppose  he 
had  stolen,  and  we  were  going  to  steal  it  from  him.''  He  also 
admitted  that  he  had  no  right  out  there,  that  some  of  the 
men  with  him  were  masked  and  carried  guns,  but  that  he 
himself  was  not  masked.  He  also  testified  that  the  deceased 
was  struck  over  the  head,  but  that  he  himself  did  not  do  it, 
and  that  he  had  been  shot  once  by  the  deceased  and  once 
by  one  of  his  companions.  Shells  were  found  at  or  near  the 
place  where  the  man  stood  who  shot  at  Mrs.  Prenatt.  A  map 
made  by  the  county  surveyor,  illustrating  the  place  of  the 
tragedy  and  the  surrounding  country,  was  also  introduced 
in  evidence.  Bullets  were  also  found  either  on  the  floor  or 
imbedded  in  the  wall  or  furniture  of  the  room  where  the 
tragedy  occurred. 

At  the  trial  of  the  case,  the  portion  of  the  skull  showing 
the  injury  thereto,  also  the  bullet  taken  from  the  deceased's 
neck,  the  map  of  the  premises,  the  bullets  found  in  the  room 
where  the  shooting  occurred,  the  cap  found  there,  the  guns 
and  the  gloves  found  in  the  room  where  the  defendant  was 
arrested,  and  the  shells  found  at  the  point  where  the  man 
stood  who  had  fired  at  Mrs.  Prenatt,  were  all  admitted  in  evi- 
dence over  the  objection  of  the  defendant,  who  assigns  error 
by  reason  thereof. 
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Oenerally,  it  may  be  stated  that  ''demonstrative  evidence 
[1-S]  is  relevant  and  admissible  when  it  shows  the  commis- 
sion  of  the  crime  charged,  or  throws  light  on  the  way  it 
was  committed." 

''Articles  which  are  shown  by  the  evidence  to  be  connected 
with  the  crime,  or  which  serve  to  unfold  or  explain  it,  may  be 
exhibited  in  evidence,  provided  they  are  properly  identified," 
and  provided  there  has  been  no  "substantial  change"  in  them. 

"Weapons,  tools,  bullets,  instruments,  or  other  articles  which 
appear  from  other  evidence  to  have  been  employed  in  the  com- 
mission of  the  crime  are  admissible  in  evidence." 

"Parts  of  the  body  of  deceased  may  be  exhibited  to  the  jury 
in  a  homicide  case,  provided  they  are  first  identified  and  are 
shown  to  be  in  the  same  condition  as  when  found  after  the 
homicide,  or  as  at  the  time  of  burial."     (16  C.  J.  617-622.) 

And  it  is  not  error  to  admit  in  evidence  the  skull,  or  por- 
[4]  tions  thereof,  of  the  deceased  in  a  homicide  case,  when, 
as  in  the  present  case,  the  same  was  in  effect  a  part  of  the 
testimony  of  the  physician,  and  was  necessary  to  illustrate  the 
character  and  extent  of  the  injuries,  and  it  appears  here  that 
the  injury  to  the  head  caused  by  the  blow  and  the  injury 
caused  by  the  shooting  were  inflicted  at  the  same  time  and  by 
the  same  parties.  The  court  did  not  err  in  admitting  Plaintiff's 
Exhibit  G,  being  a  portion  of  the  skull  of  the  deceased.  {Ter- 
riiory  v.  Lobaio,  17  N.  M.  666,  L.  R.  A.  1917A,  1226,  134 
Pac.  222 ;  State  v.  BaOey,  79  Conn.  589,  65  Atl.  951 ;  Thrawley 
V.  State,  153  Ind.  375,  55  N.  E.  95,  99;  State  v.  Teale,  154 
Iowa,  077,  135  N.  W.  408,  410;  McElwame  v.  Commonwealth, 
154  Ey.  242,  157  S.  W.  6.) 

"On  a  trial  for  assault  with  intent  to  kill,  a  map  of  the 
[6]  locus  in  quo,  shown  to  have  been  made  by  a  competent 
surveyor,  who  was  also  a  disinterested  person,  was  competent, 
though  made  at  the  direction  of  the  district  attorney,  to  illus- 
trate his  theory  of  the  case."  {State  v.  Remington,  50  Or. 
99,  91  Pac.  473.)     Maps  and  photographs  showing  the  topog- 
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raphy  of  the  place  of  the  homicide  are  admissible.  {People 
V.  Phelan,  123  Cal.  551,  56  Pao.  424.)  The  general  rule  with 
reference  to  the  admissibility  of  maps  and  diagrams  appears 
to  be:  '' Unofficial  maps,  diagrams,  plats,  or  plans  representing 
things  which  cannot  be  as  conveniently  and  as  clearly  described 
by  witnesses,  when  proven  to  be  correct,  or  when  offered  in 
connection  with  the  testimony  of  a  witness,  are  admissible  as 
legitimate  aids  to  the  court  and  jury.  A  showing  of  the  ap- 
proximate correctness  is  sufficient."  (16  C.  J.  745.)  The  map 
in  the  present  case,  State's  Exhibit  B,  was  made  by  the  county 
surveyor,  and  testified  to  by  him  as  being  correct. 

In  relation  to  the  admissibility  of  exhibits  such  as  appear  in 
this  case,  we  will  cite  the  following  additional  authorities: 
People  V.  Way,  119  App.  Div.  344,  104  N.  Y.  Supp.  277 ;  Id., 
191  N.  Y.  533,  84  N.  E.  1117;  Turner  v.  State,  89  Tenn.  547, 
15  S.  W.  838;  Wilganowski  v.  State,  78  Tex.  Crim.  328,  180 
S.  W.  692,  699;  People  v.  Byrne,  160  Cal.  217,  116  Pac.  521, 
530 ;  Commonwealth  v.  Best,  180  Mass.  492,  62  N.  E.  748.  No 
error  was  committed  by  the  court  in  admitting  in  evidence 
any  of  the  exhibits  complained  of. 

While  the  defendant  and  three  other  men  were  being  con- 
[6]  veyed  to  the  vicinity  of  the  Prenatt  house  on  December 
5,  the  driver  of  the  car  asked  them,  *  *  Where  to  t "  and  someone 
in  the  back  seat  said,  '*1717  B  Street."  The  defendant  at 
that  time  was  sitting  in  the  rear  seat,  but  it  is  not  shown 
that  it  was  the  defendant  who  gave  the  answer,  nor  is  it  neces- 
sary that  it  should  be.  The  parties  were  evidently  acting  to- 
gether, and  the  statement  was  made  in  the  presence  of  the 
defendant,  without  any  protest  or  modification  from  him,  and 
it  is  very  apparent  from  the  remainder  of  the  testimony  that 
that  is  the  place  to  which  the  defendant,  as  well  as  the  others, 
wanted  to  go.  The  order  was  given  either  by  the  defendant 
or  one  of  his  companions,  and  that  is  all  that  the  law  requires. 
(Sec.  7887,  Eev.  Codes;  State  v.  Fisher,  54  Mont.  211,  169 
Pac.  282.) 
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Defendant's  specification  No.  9  is  directed  to  the  action  of 
[7]  the  court  in  refusing  to  strike  out  a  part  of  the  testimony  of 
Mrs.  Prenatt.  In  testifying  relative  to  the  men  going  into  the 
room  when  the  assault  was  first  made,  she  said  there  was  a 
tall  man  and  a  shorter  man,  a];id  that  the  man  in  the  lead 
was  the  one  who  struck  Mr.  Prenatt;  and,  when  asked  whether 
it  was  the  taller  or  the  shorter  man,  she  said:  *'I  seem  to  think 
it  was  the  shorter  man."  This  language  is  objected  to.  From' 
the  statement  introduced  in  evidence  as  admission  on  the  part 
of  the  defendant,  it  appears  that  the  defendant  was  himself 
the  first  man  in  the  room,  as  it  there  appears  that  he  rapped 
at  the  door,  and  when  the  door  was  opened  from  the  inside  the 
men  back  of  him  pushed  him  in.  In  discussing  this  assign- 
ment of  error,  the  defendant's  argument  is  that  it  singled  out 
the  defendant  as  the  party  who  delivered  the  blow.  By  the 
evidence  of  the  witness  it  was  the  party  in  the  lead  who  de- 
livered the  blow,  whether  he  was  the  shorter  or  the  taller  man. 
It  does  not  appear,  either  from  the  evidence  or  from  the  argu- 
ment of  defendant's  counsel,  that  the  defendant  was  in  any 
manner  prejudiced  by  this  statement. 

By  assignments  12,  13,  14,  the  appellant  maintains  that 
[8]  the  court  erred  in  refusing  to  sustain  his  challenge  to  the 
jurors  O'Neill,  Ball  and  Reese.  The  challenge  made  in  each 
instance  was:  **We  challenge  the  juror  for  the  purpose  of  the 
record."  The  challenges,  it  will  be  noticed,  do  not  specify 
any  grounds  or  reason  or  cause,  but  are  wholly  general.  The 
Juror  O'Neill  stated  that  he  had  read  the  account  of  the 
homicide,  and  that  he  at  the  time  had  the  opinion  that  Prenatt 
was  murdered.  The  juror  also  stated  that  he  felt  at  the 
time  of  the  examination  that  Prenatt  was  murdered.  The 
Juror  Beese  stated  that  he  had  read  the  newspaper  account  at 
the  time  of  the  killing  of  Prenatt,  and  that  he  had  an  opinion 
that  Prenatt  was  dead,  and  according  to  the  newspaper  he 
was  murdered,  but  each  of  the  jurors  stated  he  would  follow 
the  instructions  of  the  court  and  render  a  fair  and  impartial 
verdict.    Not  one  of  the  jurors  stated  that  he  had  any  belief 
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that  the  defendant  committed  the  crime,  and  the  court  did  not 
err  in  denying  the  challenges.  (Sec.  9264,  Rev.  Codes;  State 
V.  Howard,  30  Mont.  518,  77  Pac.  50;  State  v.  Eaworth,  24 
Utah,  398,  68  Pac.  155,  158;  State  v.  Hoerr,  88  Kan.  573,  129 
Pac.  153,  156;  State  v.  Ware,  59  Wash.  526,  109  Pac.  359; 
People  V.  Foglesong,  116  Mich.  556,  74  N.  W.  730.) 

By  assignment  No.  16,  the  defendant  claims  that  ''the  eourt 
[9]  erred  in  receiving  the  verdict  in  the  absence  of  the  de- 
fendant." The  clerk's  minutes  of  April  2,  1920,  contain  the 
statement:  ''This  day  the  trial  of  this  case  being  resumed, 
each  party  being  present  represented  by  counsel  as  before,  and 
the  jury  being  present.''  It  is  then  recited  that  rebuttal  tes- 
timony was  heard,  the  jury  were  instructed,  the  cause  was 
argued,  the  jury  retired,  and  later  returned  in  open  court  and 
submitted  their  verdict,  which  was  filed  and  read  by  the  clerk 
in  open  court.  There  is  not  any  statement  directly  or  indi- 
rectly, or  any  inference  that  any  adjournment  of  court  was 
had  from  the  time  it  convened  to  resume  the  trial  on  that 
date  and  the  filing  and  reading  of  the  verdict  returned  by 
the  jury.  The  question  presented  by  the  assignment  is:  "Does 
the  record  sufficiently  show  that  the  defendant  was  present  at 
the  time  the  verdict  was  received  f  This  question,  under  a 
similar  record,  has  heretofore  been  considered  and  determined 
by  this  court  adversely  to  the  contention  of  the  appellant 
herein,  in  which  it  was  held  that,  construed  fairly,  this  lan- 
guage must  be  held  to  mean  that  the  defendant  was  present  at 
the  time  the  verdict  was  received.  {State  v.  HaU,  55  Mont. 
182,  187,  175  Pac.  267.)  The  decision  in  the  Hall  Case  is 
supported  by  the  great  weight  of  authorities,  some  of  which 
we  here  cite:  People  v.  Holmes,  118  Cal.  444,  50  Pac.  675; 
Sewell  V.  People,  189  111.  174,  59  N.  E.  583 ;  Feddern  v.  State, 
79  Neb.  651,  113  N.  W.  127;  State  v.  Beedle  (Mo.),  180  S.  W. 
888;  Hu^lies  v.  State,  109  Wis.  397,  85  N.  W.  333,  336; 
Kraimer  v.  State,  117  Wis.  350,  93  N.  W.  1097;  State  v. 
Starr  et  ux.,  52  La.  Ann.  610,  26  South.  998;  17  C.  J.  219. 
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We  find  no  error  in  this  record,  and  recommend  that  the 
judgment  and  order  appealed  from  be  affirmed. 

Pbb  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 


STATE,  Bbspondbnt,  v.  CHRONOPOULOS,  Appellant. 

(No.   4,726.) 
XSubmitted  June  3,  1921.    Decided  June  20,  1921.) 

[199   Pac.    266.] 

CrinUndl  Law — Murder — Evidence — Admdssibiliiy — Appeal  and 
Error — Instructions — When  Review  Unauthorized. 

Appeal  and  Error — Instructions — ^When  Review  Unauthorized. 

1.  Where  defendant,  through  his  attorney,  at  the  settlement  of  the 
instructions,  stated  that  he  had  no  objections  to  them,  assignments 
based  on  alleged  error  in  them  cannot  be  considered  on  appeal. 

Murder — Conversation  in  Presence  of  Defendant — Identification — Evidence 
— Sufficiency. 

2.  Testimony  as  to  a  conversation  had  in  the  presence  of  defendant, 
a  Oreek,  with  others  engaged  with  him  in  the  commission  of  the 
homicide  of  which  he  was  convicted  was  admissible  though  the  wit- 
ness was  unable  to  positively  identify  defendant  as  having  been 
present,  merely  referring  to  him  as  a  Greek,  where  the  identification 
was  made  complete  by  other  testimony,  including  that  of  defendant, 
who  understood  the  English  language. 

Appeals  from  District  Court,  Silver  Bow  County;  J.  J. 
Lynch,  Judge. 

Theodobb  Chronopoulos  was  found  guilty  of  murder. 
Prom  the  judgment  and  the  order  overruling  his  motion  for  a 
new  trial,  defendant  appeals.    AflSrmed. 

Mr.  I.  O.  Denny,  Mr.  William  M.  Wilson  and  Messrs.  Ca/n- 
ning  dk  Oeagan,  for  Appellant,  submitted  a  brief;  Mr.  M.  F. 
Canning  argued  the  cause  orally. 
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Mr.  Wellington  D.  Bankin,  Attorney  General,  Mr.  Oeorge 
Bourquin  and  Mr.  N.  A.  Botering,  for  Respondent,  submitted 
a  brief;  Mr.  L.  A.  Foot,  Assistant  Attorney  General,  and  Mr. 
Botering  argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  deUvered  the  opinion  of  the 
court. 

Defendant  was  charged  with  the  murder  of  one  Sylvester  J. 
Prenatt,  in  Silver  Bow  county,  on  the  ninth  day  of  December, 
1919.  Trial  was  had  to  a  jury,  which  rendered  a  verdict  find- 
ing him  guilty  of  murder  in  the  first  degree,  and  fixing  his 
punishment  at  death  by  hanging.  Motion  was  made  for  a  new 
trial,  which  was  overruled.  Defendant  has  appealed  from  the 
judgment  and  the  order. 

The  record  discloses  that  defendant,  in  company  with  Steve 
Byrne  and  others,  went  to  the  home  of  deceased  about  2 
o'clock  in  the  morning,  and,  after  gaining  admission  to  the 
house,  killed  the  deceased.  A  full  and  complete  statement  of 
facts  involving  the  matter  is  set  forth  in  an  opinion  handed 
down  this  date  {State  v.  Byrne,  ante,  p.  317,  199  Pac.  262), 
written  by  Chief  Commissioner  Poorman,  to  which  reference  is 
made  for  such  other  facts  as  may  be  pertinent  to  this  case. 

Five  assignments  are  made  on  the  ground  that  the  court 
[1]  erred  in  giving  to  the  jury  certain  instructions.  The 
record,  however,  discloses  that  at  the  time  the  instructions  of 
which  complaint  is  made  were  offered,  the  court  expressly  asked 
the  defendant  if  he  had  any  objections  to  them,  and  defend- 
ant, unequivocally,  by  his  attorney,  replied  that  he  did  not.  As 
no  objections  were  made  to  the  giving  of  these  instructions, 
this  court  has  no  authority  to  review  them.  (Rev.  Codes,  sec. 
9271;  State  v.  Eill,  46  Mont.  24,  31,  126  Pac.  41;  State  v. 
Fowler,  59  Mont.  346,  196  Pac.  992.)  However,  in  view  of 
the  importance  of  this  case,  we  have  carefully  examined  the 
instructions,  and  are  satisfied  that  no  error  was  committed  by 
the  court  in  the  giving  of  any  one  of  them. 
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It  is  alleged  that  the  verdict  and  judgment  are  contrary  to 
law.  Appellant,  however,  fails  to  point  out  wherein  the  ver- 
dict and  judgment  are  contrary  to  law,  and  from  our  exami- 
nation of  the  case  we  are  unable  to  find  that  there  is  any  merit 
in  such  assignment 

It  is  urged  that  the  verdict  and  judgment  are  contrary  to 
the  evidence  in  the  case.  It  is  true  that  the  verdict  and  judg- 
ment are  contrary  to  defendant's  evidence,  but  there  is  abun- 
dant competent  evidence  on  behalf  of  the  state  showing  def  end- 
ant 's  participation  in  the  crime  charged. 

Appellant  contends  that  the  court  erred  in  admitting  the  tes- 
[2]  timony  of  the  state's  witness,  Edgar  Mcintosh.  This  wit- 
ness testified  to  a  conversation  which  took  place  in  the  presence 
of  defendant,  but  in  his  testimony  was  unable  to  identify  posi- 
tively the  defendant  as  being  present  merely  referring  to  him 
as  a  Greek.  However,  the  identification  is  made  complete  by 
other  testimony  in  the  case,  including  that  of  the  defendant 
himself.  The  record  shows  that  defendant,  even  though  a 
Greek,  understood  the  English  language,  and  the  conversation 
was  with  other  parlies  engaged  with  him  in  the  commission 
of  the  crime.  We  are  unable  to  see  any  error  in  the  admis- 
sion of  this  testimony. 

For  these  reasons,  the  judgment  €uid  the  order  denying 
motion  for  new  trial  are  affirmed. 

Affirmed. 

Mb.  CHnsp  Justice  BrantfjT  and  Associate  Justices 
CoopEB,  HoLLOWAT  and  Galen  concur. 
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STATE,  Rbspondbnt,  v.  WALLIN,  Appbli.ant. 

(No.  4,625.) 
(Bubxnitted  June  2,  1921.    Decided  June  20,  1921.) 

[199  Pae.  285.] 

Criminal  Law — Grand  Larceny — Batiks  and  Banking — Trusts 
— Bailment — Information — Evidence  —  Insufficiency  —  Crim- 
inal Intent. 

Grand  Larceny — Ownership  of  Property — ^Evidence — ^Insufficiency. 

1.  In  a  prosecution  for  grand  larceny  the  information  charged  de- 
fendant, while  acting  as  cashier  of  a  bank,  with  having  stolen  a 
Liberty  Bond,  the  property  of  one  L.  and  purchased  by  him  on  the 
installment  plan.  The  bond  was  one  of  a  number  subscribed  for  by 
the  bank  to  a  reserve  bank  and  held  in  trust  for  the  individual  sub- 
scribers until  full  payment  therefor  was  made  by  them.  Seld,  that 
title  to  the  bond  in  question  was  in  the  bank,  and  did  not  pass  to  L.,, 
under  section  4632,  Revised  Ck)desy  until  it  was  identified  on  delivery 
to  L.  upon  final  payment,  and  that,  therefore,  at  the  time  of  the 
alleged  offense,  several  months  prior  to  delivery,  he  was  not  the 
owner  thereof. 

Same — ^Property  in  Befendant's  Possession  by  Virtue  of  Office — Informa- 
tion— Insufficiency. 

2.  An  information  charging  that,  while  acting  as  cashier  of  a  bank, 
defendant  feloniously  converted  a  Liberty  Bond  to  his  own  use,  was 
insufficient  for  failure  to  allege  that  the  bond  came  into  his  posses- 
sion by  virtue  of  his  office. 

Bailment — Ownership  of  Property  in  Whom. 

3.  In  bailment,  the  ownership  of  the  chattel  is  in  the  bailor,  and 
the  possession  only  in  the  bailee. 

Trusts — Personal  Property — Legal  Title,  in  Whom. 

4.  In  a  trust  of  personal  property,  the  legal  title  is  in  the  trustee. 
Grand  Larceny  by  Bailee — Evidence— Insufficiency. 

5.  Where  the  legal  title  to  a  bond  was  in  a  bank  as  trustee  and 
in  the  possession  of  it  in  the  cashier  only  by  virtue  of  his  office, 
a  prosecution  against  the  latter  under  subdivision  2  of  section  8642, 
Bevised  Codes,  under  a  charge  of  larceny  by  bailee,  could  not  be 
maintained. 

Same — Criminal  Intent — Evidence — Insufficiency. 

6.  Since,  to  constitute  the  crime  of  larceny  there  must  have  been  a 
criminal  intent  to  permanently  deprive  the  owner  of  the  property 
taken,  evidence  showing  that  defendant  cashier  delivered  a  Liberty 
Bond  held  in  trust  by  his  bank  for  a  subscriber,  in  behalf  of  his 
bank,  as  collateral  security  to  another  bank,  with  the  intention  that 


6.  On  the  question  of  intent  or  offer  to  return,  or  actual  return  of, 
property  as  affecting  charge  of  embezzlement  or  larceny,  see  notes 
in  Ann.  Cas.  1916C,  90;  52  L.  B.  A.  (n.  &)   1013. 
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it  should  be  redeemed  within  a  short  time,  which  was  done  before 
the  information  against  him  for  larceny  was  filed,  held  insufficient  to 
support  a  verdict  of  guilty. 

Criminal  Law — Conyiction  for  Crime  not  Charged  Unauthorized. 

7.  Conyiction  cannot  be  had  of  one  offense  upon  an  information 
which  charges  an  entirely  distinct  and  unrelated  crime. 

Appeals  from  District  Court,  Rosebtui  County;  George  P. 
Jones,  Judge. 

W.  J.  Wallin  was  convicted  of  grand  larceny  and  appeals 
from  the  judgment  and  order  denying  a  new  trial.  Reversed 
and  renLanded,  with  directions  to  dismiss  the  information  and 
discharge  the  defendant. 

Cause -submitted  on  brief  of  Appellant. 

Mr.  C.  H.  Loud  and  Messrs.  Nivhols  &  Wilson,  for  Appel- 
lant. 

Taking  the  property  of  another,  with  intent  to  pledge  the 
same,  amounts  to  taking  animo  fvrandi,  if  there  be  no  rea- 
sonable likelihood  of  ability  to  redeem,  or  if  the  intention  to 
redeem  be  only  a  vague  and  indefinite  one.  But  one  who 
pledges  borrowed  property,  with  "the  intention  of  redeeming 
and  restoring  it  to  the  owner,  abd  having  a  fair  and  reasonable 
expectation  of  so  doing,  is  not  guilty  of  larceny.  (25  Cyc. 
47,  48;  Begina  v.  PJietheon,  9  Car.  &  P.  552;  Blackburn  v. 
CommonwealtK  (Ky.),  89  S.  W.  160.)  ''Where  defendant, 
having  borrowed  a  diamond  ring,  pawned  it  with  intent  to  re- 
deem it,  and  without  any  intent  to  permanently  deprive  the 
owner  of  the  property,  he  was  not  guilty  of  theft  as  bailee; 
the  fraudulent  intent  existing  at  the  time  of  the  conversion 
being  an  essential  element  of  the  oflfense."  (Taylor  v.  State, 
50  Tex.  Crim.  377,  97  S.  W.  473;  State  v.  Ward,  96  Wash. 
550,  165  Pac.  794.)  In  Valley  Mercantile  Co.  v.  St.  Paul  F. 
&  M.  Ins.  Co,,  49  Mont.  430,  Ann.  Cas.  1916A,  1126,  L.  R.  A. 
1915B,  327,  143  Pac.  559,  this  court  said:  "To  constitute  the 
crime  of  larceny  the  intent  which  accompanies  the  act  of  taking 
must  be  the  criminal  intent  to  deprive  the  owner  of  his  prop* 
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erty,  not  temporarily  but  permanently."  (See,  also,  People  ▼. 
Brotvn,  105  Cal.  66,  38  Pae.  518.) 

The  intent  with  which  an  act  is  done  is  a  mental  condition. 
It  is  often  difficult  of  proof,  and  a  denial  of  criminal  intent 
may  easily  be  made.  Because  of  this,  and  the  fact  that  in  the 
majority  of  cases  there  is  a  more  or  less  weak  desire  and  in- 
tention to  make  return,  the  rule  has  in  some  jurisdictions  been 
settled  by  statute.  In  some  states  the  offer  to  return  and 
actual  return  does  not  bar  a  prosecution.  In  others  the  evi- 
dence is  received  on  the  question  of  intent,  and  in  some  that 
restoration  is  not  a  defense  unless  made  before  information  is 
filed.     (20  C.  J.  455,  456.) 

Montana  has  adopted  the  latter  rule  and  it  is  embodied  in 
section  8658,  Eevised  Codes.  If  the  fact  of  intention  to  restore 
is  no  ground  of  defense,  where  the  property  has  not  been  re- 
stored prior  to  filing  information,  then  the  correlative  must  be 
true:  that  the  fact  of  intention  to  restore  is  a  ground  of  de- 
fense where  the  property  has  been  restored  prior  to  filing 
information.  The  intention  to  restore  must,  of  course,  be  one 
held  in  good  faith;  but  if  so,  and  it  further  appears  that 
restoration  has  been  made  before  filing  complaint,  then  the  de- 
fense is  good,  for  the  defendant  had  then  no  criminal  intent 
and  the  crime  was  not  committed. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 


The  defendant  was  convicted  of  grand  Ip^^^y^  and  appealed 
from  the  judgment  and  from  an  order  denying*  him  a  new 
trial. 

Paraphrased,  the  information  charges  that  on  December  20, 
1918,  the  defendant,  while  acting  as  cashier  of  the  Rosebud 
State  Bank,  and  having  in  his  possession  as  bailee  a  United 
States  Liberty  Bond,  No.  673169,  of  the  valurof$560,  and  the 
property  of  Hugh  Lynch,  did  feloniously  appropriate  the  said 
bond  to  his  own  use,  with  intent  to  deprive  the  true  owner 
of  his  property. 
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Counsel  for  defendant  make  twenty-four  assignments  of  er- 
ror predicated  upon  tlie  rulings  upon  the  admission  of  evi* 
dence,  the  giving  and  refusal  of  instructions,  the  refusal  of 
the  court  to  advise  the  jury  to  acquit,  and  the  refusal  to  grant 
a  new  trial.  These  assignments  need  not  be  considered  sepa- 
rately. Most  of  them,  in  one  form  or  another,  present  the 
question  of  the  correctness  of  the  theory  upon  which  the  prose- 
cution proceeded. 

During  the  summer  of  1918  the  campaign  was  conducted 
throughout  the  country  for  sale  of  bonds  of  the  Third  Liberty 
Loan.  The  general  plan  of  that  campaign  is  a  matter  of 
public  history,  and  need  not  be  considered.  In  and  about 
the  town  of  Rosebud,  subscriptions  were  obtained  by  the  card 
system  in  use.  Each  of  several  subscribers  indicated  that  he 
would  make  payment  on  his  subscription  to  the  Rosebud  State 
Bank,  of  which  institution  the  defendant  was  cashier  and  ac- 
tive manager.  When  these  particular  cards  were  collected, 
they  were  turned  into  the  bank  which  made  its  subscription  to 
the  Federal  Reserve  Bank  at  Minneapolis  for  bonds  of  the 
denominations  and  in  the  aggregate  amount  corresponding  to 
the  individual  subscriptions.  Each  subscriber  to  one  of  these 
cards  agreed  to  purchase  the  bond,  or  bonds,  indicated,  and 
to  pay  into  the  Rosebud  State  Bank  the  face  value  thereof, 
either  in  a  lump  sum  or  by  the  installments  authorized  by 
the  government.  The  bank,  by  its  subscription,  agreed  like- 
wise with  the  Federal  Reserve  Bank  to  purchase  the  bonds 
indicated  by  its  subscription,  and  to  pay  therefor  upon  the  in- 
stallment plan.  The  bank  made  its  several  payments,  and 
received  the  bonds  into  its  custody.  It  is  not  made  certain 
by  the  record  whether  every  individual  subscriber  fully  paid 
his  subscription  into  the  bank.  It  does  appear  that  many  of 
them  did  not  pay  promptly  as  the  installments  became  due, 
and  that  the  bank  was  compelled  to  advance  the  money;  but 
for  the  purpose  of  this  case  we  may  assume  that  everyone 
met  his  obligations  by  the  time  the  bonds  were  received  by  the 
Rosebud  Bank. 
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Hugh  Lynch  subscribed  for  one  $500  bond  of  this  issue,  and 
indicated  upon  his  card  that  payment  would  be  made  therefor 
to  the  Rosebud  Bank,  in  which  institution  he  then  had  on 
deposit  sufficient  money  to  pay  his  subscription  in  one  pay- 
ment, but  he  did  not  give  special  directions  as  to  the  manner 
of  payment,  except  that  the  bank  was  authorized  to  deduct 
from  his  deposit  the  amount  or  amounts  necessary  to  dis- 
charge his  subscription  obligations.  As  a  matter  of  fact,  the 
bank  employed  the  installment  plan,  and  charged  Lynch 's  ac- 
count with  deductions  which  in  the  aggregate  equaled  the 
total  of  his  subscription,  the  last  deduction  having  been  made 
in  August,  1918.  On  November  15,  1918,  the  Rosebud  State 
Bank  was  indebted  to  the  First  National  Bank  of  Miles  City 
on  an  overdraft  in  the  sum  of  $60,000  in  round  numbers,  and 
demand  was*  then  made  that  it  be  covered  at  once.  To  this 
end  it  was  agreed  between  the  two  institutions  that  satisfac- 
tory securities  should  be  sent  by  the  debtor  to  the  creditor 
bank.  About  November  17  the  Rosebud  Bank,  acting  through 
this  defendant  as  cashier,  sent  its  three  promissory  notes  to 
the  Miles  City  Bank,  one  note  for  $17,650,  to  which  were  at- 
tached as  collateral  Liberty  Bonds  of  the  aggregate  value  of 
the  face  of  the  note;  one  note  for  $24,017.08,  with  warrants  of 
that  value  attached  as  collateral  security;  and  one  note  for 
$23,332.92,  with  bills  receivable  attached  as  collateral.  The 
purpose  of  the  Rosebud  Bank  was  to  secure  a  loan  from  the 
Miles  City  Bank  for  $65,000,  pay  out  of  this  its  overdraft, 
and  leave  a  small  credit  balance  in  its  favor.  At  the  time 
these  securities  were  forwarded,  entries  were  made  upon  the 
books  of  the  Rosebud  Bank.  The  Miles  City  Bank's  account 
was  charged  with  $65,000  and  bills  payable  credited  with  a 
like  amount.  Two  or  three  days  later  the  Miles  City  Bank 
notified  the  Rosebud  Bank  that  it  declined  to  make  the  loan 
for  $65,000,  but  that  it  had  applied  the  bonds  and  warrants 
as  cash  items  toward  the  payment  of  the  overdraft,  and  had 
retained  the  bills  receivable  as  collateral  for  the  balance,  with 
the  right  in  the  Rosebud  Bank  to  withdraw  the  bonds  and 
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warrants  at  any  time  upon  paying  the  face  value  thereof,  with 
interest  at  eight  per  cent  per  annum.  Some  days  later  the 
Bosebud  Bank's  three  notes  were  returned  to  it.  On  November 
26,  after  receipt  of  a  reconcilement  from  the  Miles  City  Bank 
disclosing  the  then  status  of  the  Bosebud  Bank's  account  with 
it,  the  assistant  cashier  of  the  Bosebud  Bank  entered  upon 
the  books  of  that  bank  a  credit  to  the  Miles  City  Bank's  ac- 
count of  $23,332.92 ;  that  being  the  difference  between  $65,000 
and  the  aggregate  face  value  of.  the  bonds  and  warrants.  On 
December  19  or  20  defendant  made  entries  upon  the  Bosebud 
Bank's  books,  as  follows:  The  warrant  account  was  credited 
with  $27,469.36;  the  Miles  City  Bank's  account  was  charged 
with  $3,452.28 — apparently  the  accrued  interest  on  the  war- 
rants— and  the  bills  payable  account  was  charged  with 
$24,017.08.  This  still  left  a  credit  of  $17,650  in  favor  of  the 
Bosebud  Bank,  but  with  no  corresponding  entries  upon  its 
books  showing  the  proper,  or  any,  disposition  of  that  amount. 
To  make  up  entries  covering  this  item,  the  defendant  at  the 
same  time  charged  the  bills  payable  account  with  $17,650,  des- 
ignating opposite  the  entry,  M.  C.  L.  Bonds,  meaning  Miles 
City  Liberty  Bonds.  To  balance  this  entry,  defendant  cred- 
ited the  loans  and  discounts  account  with  $9,386.71,  the  in- 
terest account  with  $238,  and  withdrew  from  the  note  file  of 
the  bank  the  note  of  J.  F.  Edgerton  for  $1,780,  with  inter- 
est due,  $178;  the  note  of  C.  L.  Bachelor  for  $6,406.71;  the 
note  of  McBae  and  Wallin  for  $1,200,  with  interest  due,  $60; 
and  also  credited  individual  deposit  accounts  as  follows:  W. 
J.  Wallin,  $5,760.78;  Mrs.  0.  B.  Jentry,  $100;  0.  B.  Jentry, 
$700;  0.  B.  Jentry,  $64.51,  "Lumpy  Jaw";  B.  J.  Jentry, 
$1,400.  In  May,  1919,  the  superintendent  of  banks  made  an 
official  examination  of  the  Bosebud  Bank  during  the  absence 
of  the  defendant,  and  at  that  time  the  Edgerton  note  and  the 
McBae- Wallin  note  were  found  locked  in  the  defendant's  desk. 
In  June,  1919,  the  Liberty  Bonds  were  redeemed  from  the 
Miles  City  Bank,  returned  to  the  Bosebud  Bank,  and  there- 
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after,  npon  demand,  were  delivered  to  the  subscribers  accord- 
ing to  their  respective  subscriptions. 

The  information  herein  was  filed  February  11,  1920.  The 
allegations  of  that  information  material  to  a  determination  of 
questions  presented  by  these  appeals  are:  (1)  That  on  Decem- 
ber 20,  1918)  Hugh  Lynch  was  the  owner  of  Liberty  Bond  No. 
673169;  (2)  that  defendant  then  had  the  bond  in  his  posses- 
sion, custody,  or  control  as  bailee;  and  (3)  that  defendant 
then  converted  the  bond  to  his  own  use  with  the  felonious  in- 
tent to  deprive  the  true  owner  of  his  property.  The  evidence, 
as  exhibited  by  the  foregoing  r6sum4,  fails  to  prove,  and  does 
not  even  tend  to  prove,  any  one  of  these  allegations. 

1.  Notwithstanding  Lynch 's  testimony  that  on  December  20, 
[1]  1918,  he  owned  the  particular  bond  No.  673169,  the  record 
discloses  that  he  did  not.  When  he  completed  payment  of  his 
subscription,  he  was  entitled  to  receive  one  $500  bond.  If 
there  had  been  but  one  $500  bond  in  the  lot  received  by  the 
Bosebud  Bank  from  the  Federal  Beserve  Bank,  and  Lynch  had 
been  the  only  subscriber  for  a  $500  bond,  it  might  be  argued 
with  some  show  of  reason  that  the  delivery  of  that  bond  to  the 
Bosebud  Bank  was  a  sufficient  identification  to  pass  title  to 
Lynch;  but  the  record  discloses  affirmatively  that  there  was  at 
least  one  other  $500  bond  (No.  673168)  in  the  lot,  and  how 
many  more  does  not  appear.  About  June  1,  1919,  after  the 
bonds  were  returned  from  Miles  City,  Mr.  Kennedy,  the  as- 
sistant cashier  of  the  Bosebud  Bank,  delivered  bond  No.  673169 
to  Hugh  Lynch.  When,  then,  did  title  to  this  particular  bond 
pass  to  Mr.  Lynch?  Section  4632  of  the  Bevised  Codes  pro- 
vides: "The  title  to  personal  property,  sold  or  exchanged, 
passes  to  the  buyer  whenever  the  parties  agree  upon  a  present 
transfer,  and  the  thing  itself  is  identified,  whether  it  is  sepa- 
rated from  other  things  or  not."  So  far  as  disclosed  by 
this  record,  there  never  was  any  identification  of  this  bond  as 
the  property  of  Lynch  until  the  day  it  was  delivered  to  him, 
six  or  seven  months  after  the  alleged  offense  was  committed, 
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and  until  there  was  such  identification,  the  title  ootdd  not  pass. 
{Adlam  v.  McEnight,  32  Mont.  349,  80  Pac.  613.) 

Bnt  there  is  a  stronger  reason  for  our  conclusion.  Lynch 's 
subscription  amounted  to  an  offer  to  purchase  one  $500  bond. 
The  bank's  subscription  for  the  total  of  the  individual  sub- 
scriptions constituted  an  offer  to  purchase,  and  a  promise  to 
pay  for,  those  bonds,  which,  upon  acceptance  by  the  govern- 
ment, became  a  binding  contract  (sec.  5084,  Rev.  Codes),  and 
upon  the  completion  of  payment  by  the  Eosebud  Bank  and 
the  delivery  of  the  bonds  by  the  government  a  sale  was  con- 
summated. The  legal  title  then  passed  from  the  government 
to  the  Bosebud  Bank  in  trust,  however,  for  the  individual 
subscribers  to  the  extent  of  their  respective  subscriptions  com- 
pleted by  payment  to  the  bank.  Notwithstanding  the  fact  that 
the  bank  was  trustee,  it  held  the  legal  title  to  these  bonds  until 
the  trust  was  executed  by  the  delivery  of  the  bonds  to  the  in- 
dividual subscribers  in  June,  1919,  and  it  was  in  the  actual 
possession  of  them  until  they  were  delivered  to  the  Miles  City 
Bank.  Under  no  circumstances,  therefore,  can  it  be  said  that 
Lynch  was  the  owner  of  the  particular  bond  No.  673169  on 
December  20,  1918. 

2.  Was  the  defendant  in  his  individual  capacity  in  posses- 
[2]  sion  of  this  bond  as  bailee  t  From  the  recital  of  the 
evidence  above,  it  is  manifest  at  once  that  the  inquiry  must  be 
answered  in  the  negative.  The  record  discloses  that  the  only 
I>ossession  which  defendant  ever  had  was  by  virtue  of  his 
office  as  cashier  of  the  bank.  The  information  charges  that, 
*' while  acting  as  the  cashier  of  the  Eosebud  State  Bank,'* 
defendant  converted  this  bond  to  his  own  use.  The  words 
^' while  acting  as  the  cashier  of  the  Bosebud  State  Bank"  are 
meaningless  in  the  connection  in  which  they  are  employed. 
If  it  was  sought  to  charge  defendant  with  the  larceny  of  this 
bond  while  in  his  custody  by  virtue  of  his  office  as  cashier, 
under  section  8656,  Revised  Codes,  the  information  is  insuffi- 
cient in  failing  to  allege  that  it  came  into  his  possession  by 
virtue  of  his  office.     (Moore  v.  United  States,  160  U.  S.  268, 
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40  L.  Ed.  422,  16  Snp.  Ct.  Bep.  294  [flee,  also,  Bose's  U.  S. 
Notes] ;  State  v.  Winstamdley,  154  Ind.  443,  57  N.  E.  109.) 
[3]  This,  however,  was  not  the  theory  of  the  state,  for  with- 
out objection  the  court  instructed  the  jury  that  the  prosecu- 
tion was  being  conducted  under  subdivision  2,  section  8642, 
which  has  to  do  only  with  the  larceny  of  property  in  the  pos- 
session of  the  defendant  in  his  individual  capacity  as  agent, 
bailee,  etc.  But  neither  the  bank  nor  the  defendant  was  a 
[4^5]  bailee  in  this  instance.  In  bailment,  the  ownership  is 
in  the  bailor,  and  the  possession  only  in  the  bailee.  (6  C.  J. 
1106.)  In  a  trust  of  personal  property,  the  legal  title  is  in 
the  trustee,  and  the  possession  may  be  in  him  likewise.  (39 
Cyc.  76.) 

3.  The  evidence  likewise  fails  to  prove,  or  tend  to  prove, 
[6]  that  the  defendant  feloniously,  or  at  all,  converted  this 
bond  to  his  own  use,  or  to  the  use  of  anyone  else.  It  may 
be  true  that  he  was  guilty  of  a  breach  of  trust  in  pledging 
these  bonds  to  the  Miles  City  Bank  as  collateral  security  for 
the  loan  which  he  sought  for  the  Bosebud  Bank,  and  it  may 
be  equally  true  that  the  Miles  City  Bank  was  without  authority 
to  apply  these  bonds  to  a  different  purpose  from  that  for 
which  they  were  delivered.  But  these  considerations  are  incon- 
sequential so  far  as  the  question  now  presented  is  concerned. 
The  evidence  goes  no  further  than  to  prove  that  the  bonds  were 
delivered  to  the  Miles  City  Bank  as  collateral  security  with 
the  intention,  on  the  part  of  the  Bosebud  Bank  and  the  defend- 
ant, that  they  should  be  redeemed  within  a  short  time.  In 
Valley  Mercantile  Co,  v.  St.  Paul  P,  &  Af.  7»w.  Co.,  49  Mont. 
430,  Ann.  Cas.  1916A,  1126,  L.  E.  A.  1915B,  327,  143  Pac.  559, 
this  court  said:  *'To  constitute  the  crime  of  larceny,  the  in- 
tent which  accompanies  the  act  of  taking  must  be  the  criminal 
intent  to  deprive  the  owner  of  his  property,  not  temporarily, 
but  permanently."  And  we  also  quoted  with  approval  from 
Fe(yple  v.  Brown,  105  Cal.  66,  38  Pac.  518,  the  following: 
''But  the  test  of  law  to  be  applied  to  these  circumstances 
for  the  purpose  of  determining  the  ultimate  fact  as  to  the 
man's  guilt  or  innocence  is:    Did  he  intend  to  permanently 
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deprive  the  owner  of  his  property  t  If  he  did  not  intend  so 
to  do,  there  is  no  felonious  intent,  and  his  acts  constitute  but 
a  trespass.  While  the  felonious  intent  of  the  party  taking 
need  not  necessarily  be  an  intention  to  convert  the  property  to 
his  own  use,  still  it  must  in  all  cases  be  an  intent  to  wholly 
and  permanently  deprive  the  owner  thereof."  Furthermore, 
this  theory  of  the  law  is  borne  out  by  our  statute.  Section 
8658,  Revised  Codes,  provides :  *'Upon  an  indictment,  informa- 
tion or  complaint  for  larceny  it  is  a  sufficient  defense  that 
the  property  was  appropriated  openly  and  avowedly  under  a 
claim  of  title  preferred  in  good  faith,  even  though  such  claim 
is  untenable.  The  fact  that  the  defendant  intended  to  restore 
the  property  taken  is  no  ground  of  defense  if  it  has  not  been 
restored  before  complaint,  to  a  magistrate  or  court,  chai*ging 
the  commission  of  the  offense,  has  been  made."  As  indicated 
above,  these  bonds  were  returned  to  the  Bosebud  Bank  before 
any  demand  was  made  for  them  by  subscribers,  and  several 
months  before  the  information  herein  was  filed. 

Numerous  errors  were  committed  in  the  trial  of  this  case 
which  require  a  reversal  of  the  judgment.  We  have  extended 
our  inquiry  in  order  to  determine  whether  a  new  trial  should 
[7]  be  ordered.  Whatever  may  be  said  in  condemnation  of 
defendant's  fraudulent  banking  as  disclosed  by  the  record  of 
the  entries  made  by  him  after  the  Liberty  Bonds  were  sent 
to  Miles  City,  it  is  apparent  that  he  is  not  guilty  of  the 
particular  offense  with  which  he  is  charged,  and  that  it  would 
be  idle  to  direct  a  new  trial.  It  is  elementary  that  a  party 
cannot  be  convicted  of  one  offense  upon  an  information  which 
charges  a  distinct  and  unrelated  crime. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court  of  Rosebud  county,  with  direc- 
tions to  dismiss  the  information  and  discharge  the  defend- 
ant. 

,  Beversed. 

Mb.  Chief  Justicte  Brantlt  and  Associate  Justices 
Reynolds,  Cooper  and  Galen  concur. 
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[199   Pae.   245.] 

Conversion — Chattel  Mortgaged  Property — LiaibUUy  of  Buyer 
— Complaint  —  Amendment  to  Conform  to  Proof  —  Agreed 
Statement  of  Facts — Waiver  of  Defects — Variance — Appeal 
— Behearing. 

Conyersion — Chattel  Mortgaged  Property — ^Liability  of  Buyer  with  Notice. 

1.  Where  a  mortgage  on  a  crop  of  beets  waa  recorded  in  the  office 
of  the  county  clerk  and  recorder  of  the  county  in  which  the  land  on 
which  they  were  to  be  grown  was  situated,  a  sugar  company  which 
had  entered  into  a  contract  with  the  predecessor  of  the  mortgagor 
to  buy  them  when  grown  and  therefore  had  no  vested  interest  in  them 
until  delivery,  which  took  place  at  a  time  when  the  mortgagee  was 
entitled  to  their  possession,  had  constructive  notice  of  the  mortgage 
and  became  liable  to  the  mortgagee  as  for  conyersion. 

8ame — ^Liability  of  Buyer  of  Chattels  Mortgaged. 

2.  A  chattel  mortgagee  may  maintain  an  action  for  conversion 
against  the  purchaser  of  the  property  upon  the  latter's  appropriation 
thereof  to  his  own  use,  the  mortgagee  having  at  the  time  the  right 
of  possession  and  the  obligation  for  which  the  mortgage  was  given 
being  unpaid. 

Same — Consent  to  Sale — ^Nonliability  of  Buyer. 

3.  A  chattel  mortgagee  who  consents  to  the  sale  of  the  mortgaged 
property  cannot  maintain  an  action  of  conversion  against  the  pur- 
chaser. 

Same — ^When  Mortgagee  may  Maintain  Action  Against  Buyer. 

4.  To  entitle  a  chattel  mortgagee  to  maintain  an  action  in  conversion 
against  the  buyer  of  the  mortgaged  property,  he  must  have  been 
entitled  to  its  possession  at  the  time  of  the  alleged  conversion. 

Pleadings — Complaint — Amendment  to  Conform  to  Proof — ^When  Bule  not 
Applicable. 

6.  The  rule  that  the  complaint  may  be  deemed  amended  after  trial 
to  conform  to  the  proof  cannot  be  invoked  where  the  amendment 
involves  a  change  in  the  issues  of  the  case  and  does  not  conform  to 
the  theory  upon  which  it  was  tried. 

ON  EEHEAEING. 

Trial  on  Agreed  Statement — ^Waiver  of  Defects — ^Variance — Appeal. 

6.  Where  a  cause  is  tried  on  an  agreed  statement  of  facts  which 
purports  to  contain  all  of  the  evidence,  the  pleadings  become  immate- 
rial except  in  so  far  as  admissions  therein  contained  are  concerned, 
the  trial  court  must  render  judgment  on  the  merits  of  the  case  as 
disclosed  by  such  statement,  and  the  supreme  court  on  appeal  will 


60  Mont.]     U.  S.  Nat.  Bk,  v.  Great  Wkstkbn  S.  C!o.        343 

[60  Mont.  842.] 

affirm  the  judgment  where  under  the  facts  as  agreed  plaintiif  was 
entitled  to  prevail  even  though  there  was  a  fati3  variance  between 
the  pleadings  and  the  proof. 

Appeal — Rehearing — Power  of  Supreme  Court. 

7.  On  rehearing  the  supreme  court  maj  review  the  entire  ease  and 
correct  any  error  that  may  be  apparent,  even  though  such  action  may 
not  be  favorable  to  movant. 

Appe<d  from  District  Court,  Tellowstone  County;  Charles 
A.  Taylor,  Judge. 

Action  by  the  United  States  National  Bank  of  Red  Lodge 
against  the  Great  Western  Sugar  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     AiSrmed. 

Messrs.  Ooddard  &  Clark,  for  Appellant,  submitted  a  brief; 
Mr.  0.  F.  Ooddard  argued  the  cause  orally ;  Mr.  CaldweU  Martin, 
of  Counsel. 

'' Agreed  statements  of  fact  are  solemn  admissions,  re- 
sembling special  verdicts,  and  (as  with  the  latter)  the  mean- 
ing of  the  language  in  which  they  reach  us  cannot  be  enlarged 
beyond  its  express  scope."  {Ozark  Plateau  Land  Co.  v.  Hays, 
105  Mo.  143,  16  S.  W.  957;  Eoppel  v.  Mass.  Brick  Co.,  192 
Mass.  223,  78  N.  E.  128 ;  OallagJier  v.  Hathaway  Mfg.  Co.,  169 
Mass.  578,  48  N.  E.  844.)  Plaintiff  cannot  recover  unless  the 
matters  stated  entitle  him  to  a  judgment  as  a  matter  of  law. 
{Coffin  V.  Artesian  Water  Co.,  193  Mass.  274,  79  N.  E.  262.) 
Where  the  agreed  statement  of  facts  does  not  contain  facts 
sufficient  to  warrant  a  finding  for  plaintiff,  the  judgment  must 
of  necessity  be  for  defendant.  {City  of  Boston  v.  Brooks,  187 
Mass.  286,  73  N.  E.  206.) 

The  agreed  statement  of  facts  does  not  show  any  right  of 
possession  in  the  plaintiff  at  the  time  of  the  alleged  conversion. 
The  action  in  this  case  is  one  for  damages  for  the  alleged 
wrongful  conversion  of  beets  by  the  defendant,  and  it  was  in- 
cumbent upon  the  plaintiff  to  plead  and  to  prove  that  it  was 
entitled  to  the  immediate  possession  of  the  beets  at  the  time 
of  the  alleged  conversion.  "The  right  of  possession  must  have 
been  immediate,  absolute  and  unconditional."     (21  PI.  &  Pr, 
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1041.)  The  complaint  must  show  the  right  to  immediate  pos- 
session at  the  time  of  the  alleged  conversion.  {Sawyer  v. 
Robertson,  11  Mont.  416,  28  Pac.  456;  Paine  v.  BriHsh-Buite 
Min.  Co.,  41  Mont.  28,  108  Pac.  12;  Raymond  v.  Blancgrass, 
36  Mont.  449,  15  L.  E.  A.  (n.  s.)  976,  93  Pac.  648.)  ''Title 
to  or  a  right  or  property  in  a  chattel  will  not  alone  support 
an  action  in  trover.  It  must  be  united  with  actual  possession 
or  a  right  to  immediate  possession."     (38  Cyc.  2045.) 

The  plaintiff  in  such  an  action  is  limited  to  his  title  or 
right  of  possession  which  has  been  set  forth  in  the  complaint. 
The  general  rule  is  laid  down  in  the  case  of  Gregory  Point 
Marine  R.  Co.  v.  SeUeck,  43  Conn.  320,  in  which  case  the 
plaintiff  sued  in  conversion  and  alleged  a  right  of  possession 
on  account  of  a  lien  for  labor.  (See,  also,  Anderson  v. 
Botdes,  44  Ark.  108;  Grier  v.  Stout,  2  111.  App.  602;  Hance 
V.  TiOabawasse  Brown  Co.,  70  Mich.  227,  38  N.  W.  228; 
Clendening  v.  Hawk,  8  N.  D.  419,  79  N.  W.  878 ;  Eorneffer  v. 
Dwess,  13  Wis.  603.) 

Further,  there  is  nothing  in  the  statement  of  facts  to  show 
that  the  beets  were  sold  without  the  knowledge  or  consent  of 
plaintiff.  **  Where  the  mortgagee  sues  a  purchaser  from  the 
mortgagor  for  a  wrongful  conversion  of  the  mortgaged  prop- 
erty, the  burden  is  on  the  plaintiff  to  show  that  the  purchase 
was  without  his  consent."  (11  C.  J.,  sec.  339,  p.  265,  citing 
Conwell  V.  Jeger,  21  Ind.  App.  110,  51  N.  E.  733.) 

The  agreed  statement  of  facts  does  not  show  any  unlawful 
conversion  by  the  defendant. 

To  constitute  conversion  there  must  be  either  an  unlawful 
taking  in  the  first  instance,  in  which  case  no  demand  is  neces- 
sary, or  a  lawful  taking  followed  by  an  unlawful  withholding 
after  demand.  A  purchase  from  one  not  authorized  to  sell 
may  amount  to  an  unlawful  taking,  but  it  does  not  appear 
from  the  pleadings  or  the  statement  of  facts  in  this  case  that 
the  defendant  received  the  beets  from  anyone  who  was  not 
authorized  to  sell  or  deliver  them.    Merely  receiving  the  prop- 
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erty  or  acquiring  it  is  not  a  conversion.     (38  Cyc.  2007,  2008, 
2028.) 

Further,  if  the  sale  of  the  beets  to  the  defendant  was  made 
with  the  consent  of  the  plaintiff,  there  was  no  conversion. 
{Partridge  v.  Minn.  D.  Elev,  Co.,  75  Minn.  496,  78  N.  W.  85; 
Jones  on  Chattel  Mortgages,  sec.  465;  5  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  996.) 

Mr,  John  O.  Skinner,  for  Respondent,  submitted  a  brief; 
he  and  Mr.  Oeo,  8.  Smith,  of  Counsel,  argued  the  cause  orally. 
On  rehearing  Mr.  Skinner  and  Mr.  Oearge  W.  Pierson  sub- 
mitted a  brief;  Mr,  Pierson  making  oral  argument. 

The  action  having  been  commenced  in  May,  1916,  something 
over  a  year  and  a  half  after  the  beets  were  purchased  by  the 
defendant,  the  trial  court  was  justified  in  finding  that  in  the 
natural  course  of  handling  sugar  beets,  the  beets  had  been 
mingled  with  others  of  the  company  and  manufactured  into 
sugar  long  prior  to  the  commencement  of  the  action  and  the 
signing  of  the  agreed  statement  of  facts.  An  action  in  con- 
version is  the  proper  remedy  under  the  circumstances  and  facts 
in  this  proceeding.  {Harrington  v.  Stromberg-MiiUvn  Co.,  29 
Mont.  157,  74  Pac.  413,  C.  J.  600,  and  see  note  88,  which 
cites  cases  from  practically  every  state  in  the  Union,  as  well 
as  federal  cases.) 

There  is  no  question  but  what  the  mortgage  continued  on 
the  crop  not  only  while  it  was  being  grown,  but  it  was  also 
a  lien  upon  the  crop  after  its  severance  and  removal  from 
the  place  grown.  This  is  provided  for  in  the  chattel  mort- 
gage laws  in  force  at  the  time  of  the  execution  of  the  mortgage 
and  at  the  time  of  the  purchase  of  the  beets  by  the  defendant. 
(See.  5773,  Rev.  Codes,  as  amended,  page  382,  Laws  1913.) 
This  court  has  passed  on  the  effect  of  filing  a  chattel  mort- 
gage. (See  Isbell  v.  Slette,  52  Mont.  156,  155  Pac.  503;  First 
National  Bank  v.  Marshall,  51  Mont.  224, 152  Pac.  436 ;  5  R.  C.  L. 
409,  subd.  35;  5  R.  C.  L.  413,  subd.  40.) 
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Counsel  for  the  appellant  lays  considerable  stress  on  the 
allegations  of  the  complaint  and  the  proof,  and  say  that  there 
is  no  evidence  showing  that  the  plaintiff  was  entitled  to  the  im- 
mediate possession  of  the  beets  in  question,  for  the  reason  that 
the  evidence  does  not  disclose  that  the  beets  were  delivered  to 
the  defendant  in  Yellowstone  county,  as  pleaded  in  the  com- 
plaint. Conceding  their  argument  to  have  merit  in  this  re- 
spect, we  submit  that  the  mortgage  provides  that  the  mort- 
gagee is  entitled  to  the  possession  of  the  property  in  the  event 
the  mortgagor,  or  any  other  person  or  persons,  shall  remove 
or  attempt  to  remove  said  property,  or  any  part  thereof,  from 
said  county,  but  it  also  provides  that  if  the  mortgagor  shall 
make  away  with,  sell  or  in  other  manner  dispose  of  said  mort- 
gaged property,  or  any  part  thereof,  then  and  in  that  event, 
or  either  of  such  events,  the  mortgagee  has  the  right  to  the 
immediate  possession  of  the  property. 

(From  the  agreed  statement  it  appears  that  the  beets  were 
delivered  in  the  usual  way,  weighed  and  credit  given  there- 
for on  the  books  of  the  Billings  Sugar  Company,  and  deliv- 
ered to  the  company  at  Golden,  Carbon  county,  Montana,  and 
afterward  paid  for.  This  would  indicate  that  the  court  would 
be  justified  from  this  alone  in  finding  that  the  terms  of  the 
mortgage  had  been  violated  and  that  the  plaintiff  was  entitled 
to  the  immediate  possession  of  the  beet  crop  or  the  value 
thereof.  While  this  may  show  a  variance  between  the  plead- 
ings and  the  agreed  statement  of  facts,  and  while  the  record 
before  this  court  might  not  warrant  finding  that  the  beets  were 
in  fact  shipped  to  Billings,  Yellowstone  county,  from  Carbon 
county,  yet  we  take  it  to  be  the  general  rule  in  this  state 
that  where  the  agreed  statement  of  facts  shows  that  there  is 
a  variance  between  the  pleadings  and  the  proof,  yet  if  the 
evidence  and  proof  is  admitted  without  objection,  the  pleading 
will  be  treated  as  having  been  amended  to  correspond  to  the 
proof.  (Lackman  v.  Simpson,  46  Mont.  518,  129  Pac.  325; 
Archer  v.  Chicago,  M.  &  St.  P.  By.  Co.,  41  Mont.  56,  137  Am. 
St.  Rep.  692,  108  Pac.  571 ;  0  'Brien  v.  Corra-Rock  Island  Min. 
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Co.,  40  Mont.  212,  105  Pac.  724;  Capiial  Lumber  Co.  v.  Barth, 
83  Mont.  94,  81  Pac.  94.)  If  our  contention  is  correct,  then, 
of  course,  the  argument  with  reference  to  the  variance  be- 
tween the  complaint  and  the  agreed  statement  of  facts  will 
fail.  Where  a  cause  is  submitted  on  an  agreed  statement  of 
facts,  the  court  may  render  judgment  in  accordance  with  what 
affirmatively  appears  in  such  agreed  statement  as  to  the  true 
facts,  regardless  of  the  pleadings,  or  treat  the  pleadings  as 
amended  to  cover  such  facts.  (Jenkins  v.  Newman,  39  Mont. 
77,  101  Pac.  625 ;  Hartman  v.  Smith,  7  Mont.  19,  14  Pac.  648 ; 
Chumasero  v.  Vial,  3  Mont.  376;  WiUard  v.  Wood,  135  U.  S. 
309,  34  L.  Ed.  210,  10  Sup.  Ct.  Rep.  831;  Saltonsiall  v. 
RusseU,  152  U.  S.  628,  38  L.  Ed.  576,  14  Sup.  Ct.  Rep. 
733;  State  Bank  v.  Norduff,  2  Kan.  App.  55,  43  Pac.  312; 
Moore  v.  PhUbrick,  2  Me.  102,  52  Am.  Dec.  642 ;  Hamilton  v. 
Cook  County,  5  HI.  519;  36  Cyc.  1288.)  Where  the  appellate 
court  concludes  the  cause  should  be  determined  on  a  differ- 
ent theory,  it  may  order  a  new  trial  regardless  of  stipulations 
in  the  record.  (Chicago  Title  &  Trust  Co.  v.  O'Marr,  18 
Mont.  568,  46  Pac.  809,  47  Pac.  4.) 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  by  plaintiff  to  recover  a  judg- 
ment against  defendant  for  conversion  of  chattel  mortgaged 
property.  Judgment  was  rendered  in  favor  of  plaintiff,  and 
defendant  has  appealed. 

The  case  was  submitted  upon  an  agreed  statement  of  facts, 
from  which  the  following  facts  appear:  On  the  fourteenth 
day  of  May,  1914,  the  defendant  entered  into  a  written  con- 
tract with  one  C.  H.  Nelson,  under  the  terms  of  which  the 
latter  promised  to  grow  and  deliver  to  defendant  sugar  beets 
to  be  raised  on  a  certain  twenty  acres  of  land  leased  by  him 
in  Carbon  county,  Montana.  Pursuant  with  the  terms  of  the 
contract  he  planted  the  twenty  acres  to  beets,  but  on  the 
eighth   day   of   September,   1914,   by   bill   of    sale,    he    sold 
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to  one  William  Nelson  his  interest  in  his  lease  and  beet  crop, 
and  thereupon  William  Nelson  went  into  possession  of  the  land 
and  crop.  On  the  sixteenth  day  of  September,  1914,  William 
Nelson  gave  to  plaintiff  a  chattel  mortgage  upon  the  crop, 
which  mortgage  was  duly  acknowledged  and  sworn  to  so  as  to 
entitle  it  to  be  filed,  and  on  the  seventeenth  day  of  September, 
1914,  it  was  filed  in  the  oflSce  of  the  county  clerk  and  recorder 
of  Carbon  county,  Montana.  Defendant  did  not  have  any 
actual  notice  of  the  transfer  of  the  lease  and  crop  to  William 
Nelson  nor  of  the  giving  of  the  mortgage  from  William  Nelson 
to  plaintiff.  At  the  time  of  the  commencement  of  this  suit, 
the  debt  for  which  the  mortgage  was  security  had  not  been 
paid.  After  the  filing  of  the  mortgage  the  beet  crop  was  de- 
livered to  defendant  at  Golden,  Carbon  county,  Montana,  and 
credit  was  given  therefor  on  the  books  of  defendant  company 
to  C.  H.  Nelson.  Payment  was  made  by  defendant  on  No- 
vember 15  and  December  15,  1914,  by  its  checks  made  pay- 
able to  C.  H.  Nelson,  Mrs.  Edward  Elge,  lessor,  and  the 
Bridger  State  Bank,  to  which  bank  at  one  time  G.  H.  Nelson 
had  given  a  mortgage  but  which  mortgage  was  paid.  These 
checks  were  paid  in  due  course.  The  mortgage  to  plaintiff 
provided  that  it  should  cover  the  crop,  ''whether  in  stack, 
bin,  or  elevator  or  aboard  cars,  in  silo  or  at  sugar  factory." 
On  November  14,  1914,  plaintiff  wrote  a  letter  to  defendant, 
inquiring  about  the  delivery  of  the  beets,  which  letter  was  re- 
ceived by  defendant  after  mailing  the  November  check.  On 
November  17,  1914,  plaintiff  wrote  defendant  another  letter, 
inquiring  whether  or  not  all  the  beets  had  been  delivered  and 
settled  for. 

The  only  question  involved  in  this  appeal  is  whether  or  not 
the  facts  as  above  mentioned  sustain  the  judgment. 

Inasmuch  as  defendant  held  merely  an  executory  contract 
[1,2]  for  the  purchase  of  the  beets  in  question,  it  had  no 
vested  interest  in  the  beets  until  delivery  was  made  to  it  at 
Golden,  Carbon  county,  Montana.  At  that  time  a  valid  transfer 
of  the  crop  and  lease  had  been  made  to  William  Nelson,  who  had 
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gone  into  possession  of  same,  and  William  Nelson  had  given 
the  mortgage  to  plaintiff,  and  it  had  been  duly  filed.  While 
defendant  did  not  have  any  actual  notice  of  the  bill  of  sale  to 
William  Nelson  and  his  mortgage  to  plaintiff,  yet  the  facts 
above  mentioned  established  constructive  notice  whereby  de- 
fendant took  possession  of  the  beets  subject  to  plaintiff's 
mortgage.  There  is  no  question  whatever  but  that  a  chattel 
mortgagee  may  maintain  an  action  of  conversion  against  the 
purchaser  of  the  mortgaged  property  upon  such  purchaser 
appropriating  the  property  to  his  own  use,  the  mortgagee 
having  at  the  time  the  right  of  possession  of  the  property, 
and  the  obligation  for  which  the  mortgage  was  given  being 
unpaid.  {Harriiigton  v.  Stromberg-MtMins  Co.,  29  Mont. 
157,  74  Pac.  413.) 

It  is  urged  by  appellant  that  the  facts  in  this  particular 
case  do  not  sustain  the  charge  of  conversion,  for  two  reasons: 

(1)  Because  plaintiff  consented  to  the  sale  to  defendant;  and 

(2)  because  the  statement  of  facts  fails  to  show  that  plain- 
tiff was  entitled  to  the  possession  of  the  beets  at  the  time  of 
the  alleged  conversion. 

Upon  the  first  contention,  this  court  is  unable  to  say,  as  a 
[3]  matter  of  law,  that  the  facts  presented  in  the  statement 
of  facts  show  that  plaintiff  consented  to  such  sale.  If  the 
plaintiff  did  consent  to  such  sale,  then  the  appropriation  of 
the  property  would  not  be  unlawful,  and  action  of  conversion 
could  not  be  maintained.  This  is  a  question  of  fact  to  be 
submitted  to  the  trial  court. 

In  regard  to  the  second  contention,  the  complaint  alleges 
that  plaintiff  was  entitled  to  the  possession  of  said  crop  at 
[4]  the  time  of  its  appropriation  by  defendant  for  the  sole 
reason  that  the  chattel  mortgage  provided  that  in  the  event  the 
property  was  removed,  or  attempted  to  be  removed,  from  the 
county  of  Carbon,  plaintiff  would  then  be  entitled  to  imme- 
diate possession  thereof,  and  that  the  beets  were  shipped  from 
the  premises  in  Carbon  county  to  the  defendant  in  Yellow- 
stone county.  The  statement  of  facts,  however,  fails  to  bear 
out  the  allegations  of  the  complaint  as  to  this  feature  of  the 
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case.  From  the  statement  of  facts  it  appears  that  the  beets 
were  delivered  to  the  Great  Western  Sugar  Company  at 
Golden,  Carbon  county,  Montana.  It  fails  to  show  that  the 
beets  were  shipped  from  that  county  or  were  otherwise  re- 
moved therefrom,  and  thus  fails  to  show  that  plaintiff  was 
entitled  to  possession  thereof  as  pleaded,  which  is  a  necessary 
element  of  plaintiff's  case.  (Harrington  v.  Stromherg-Mvllins 
Co,,  supra.)  This  results  in  a  fatal  variance  between  the 
pleading  and  the  proof. 

Respondent  suggests  that,  inasmuch  as  the  chattel  mortgage 
contains  other  provisions  whereby  plaintiff  might  be  entitled 
to  possession  of  the  crop,  the  complaint  should  be  deemed 
amended  to  conform  with  the  statement  of  facts  in  these  re- 
spects. The  proofs  referred  to  relate  to  the  right  of  the 
mortgagee  to  take  possession  upon  default  in  payment  of  the 
obligation  by  the  mortgagor  and  the  provision  whereby  the 
mortgagee  may  take  possession  upon  a  sale  of  the  property, 
both  of  which  contingencies  are  set  forth  in  the  statement  of 
[5]  facts.  While  in  some  cases  the  complaint  may  be  deemed 
amended  after  trial  to  conform  to  the  proof,  yet  such  rule 
cannot  be  invoked  where  the  amendment  involves  a  change 
in  the  issues  of  the  case  and  does  not  conform  to  the  theory 
upon  which  the  case  was  tried.  In  this  case  the  suggested 
amendment  would  place  plaintiff's  right  to  possession  upon  an 
entirely  different  basis  than  that  claimed  in  the  complaint, 
would  leave  the  defendant  without  any  answer  to  the  amended 
complaint,  and  the  record  itself  excludes  the  idea  that  the 
case  was  submitted  upon  the  theory  involved  in  such  proposed 
amendment.  Plaintiff  therefore  must  stand  upon  his  com- 
plaint as  filed,  as  to  an  essential  allegation  of  which  there  is 
an  absolute  failure  of  proof. 

For  the  reasons  above  stated,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  new  trial. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Associate  Justices 
Cooper,  Holloway  and  Galen  concur. 
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On  Beheabino. 

(Submitted  Maj  31,  1921.     Decided  June  20;  1921.) 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Since  this  case  was  tried  upon  an  agreed  statement  of 
[6]  facts,  defendant  contends  that  under  the  rule  applicable 
to  such  cases  it  was  the  duty  of  the  trial  court  to  apply  the 
law  to  the  facts  and  render  judgment  in  accordance  with 
the  merits  of  the  case  as  disclosed  by  the  agreed  statement  of 
facts,  and  on  the  hearing  in  this  court  judgment  should  like- 
wise be  entered,  or  directions  given  for  its  entry,  and  that  we 
should  not  send  the  case  back  to  the  trial  court  for  a  new 
trial.  We  are  satisfied  that  this  contention  is  sustained  by  the 
great  weight  of  authority  and  that  our  duty  in  this  case 
is  to  direct  entry  of  such  judgment  as  may  be  justified  by 
tlie  facts.  (City  of  JeffersonviUe  v.  John  ShaUcross  Co.,  35 
Ind.  19;  GUlett  v.  Detroit  Board  of  Trade,  46  Mich.  309,  9 
N.  W.  428 ;  Bramv  v.  Rogers,  61  Ind.  449 ;  MUk  Co.  v.  Eagle 
Mfg.  Co,,  47  App.  D.  C.  191;  Benavides  v.  Benavides  (Tex. 
Civ.  App.),  218  S.  W.  566;  Hurey  v.  Leavitt,  93  N.  J.  L.  299, 
107  Atl.  457;  HUls  v.  Hopp,  287  111.  375,  122  N.  E.  510; 
McOoiiigle  v.  Gordon,  11  Kan.  167;  Oreen  v.  Prince  (Tex. 
Civ.  App.),  201  S.  W.  200;  Big  Horn  Lunvber  Co.  v.  Davis, 
14  Wyo.  455,  7  Ann.  Cas.  940,  84  Pac.  900,  85  Pac.  1048; 
Irvine  v.  Angus,  93  Fed.  629,  35  C.  C.  A.  501;  Roberts  v. 
Corbin,  28  Iowa,  355;  Allen  v.  Si.  Louis  National  Bank,  120 
U.  S.  20,  30  L.  Ed.  573,  7  Sup.  Ct.  Rep.  460;  CKwrcJiill  v. 
Buck,  102  Fed.  38,  42  C.  C.  A.  148 ;  Hatfield  v.  Cabell  County 
Court,  75  W.  Va.  595,  84  S.  E.  335;  3  Cyc.  451,  notes  5 
and  6.) 

On  rehearing  it  is  the  prerogative  of  this  court  to  review 
[7]  the  entire  case  and  correct  any  error  that  may  be  ap- 
parent,  even  though  such   action   may   not  be   favorable  to 
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the  movant.  Respondent  contends  that  it  was  an  error  on  the 
part  of  this  court  in  holding  in  its  original  opinion  that  there 
was  a  fatal  variance  between  the  pleadings  and  the  proof. 
This  contention  is  based  upon  the  proposition  that,  in  a  case 
in  which  an  agreed  statement  of  facts  is  made  and  such 
agreed  statement  of  facts  purports  to  contain  all  of  the 
evidence,  the  pleadings  become  immaterial,  except  in  so  far 
as  admissions  therein  contained  are  concerned.  We  deem  this 
contention  of  merit;  for,  after  the  parties  to  an  action  have 
agreed  upon  all  the  facts  involved  in  the  case,  the  plaintiff 
or  defendant,  as  the  case  may  be,  is  entitled  to  such  judg- 
ment as  the  agreed  statement  of  facts  may  disclose.  (West 
Roxbury  v.  Minot,  114  Mass.  546;  State  Bank  v.  Norduff,  2 
Kan.  App.  55,  43  Pac.  312;  WiUard  v.  Wood,  135  U.  S.  309, 
34  L.  Ed.  210,  10  Sup.  Ct.  Rep.  831;  SaltomtaU  v.  RusseU, 
152  U.  S.  628,  38  L.  Ed.  576,  14  Sup.  Ct.  Rep.  733;  Esty 
V.  Currier,  98  Mass.  500;  Scudder  v.  Worster,  11  Cush.  (Mass.) 
573.)  A  few  excerpts  from  the  cited  cases  will  clearly  disclose 
the  attitude  of  the  various  courts  upon  this  proposition: 

**Upon  an  agreed  statement  of  facts,  the  only  question 
open  is  whether  the  plaintiffs  can  recover  upon  any  form  of 
declaration  or  in  any  form  of  action.*'  {West  Roxbury  v. 
Minot,  114  Mass.  546.) 

•*The  first  specification  of  error  is  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
plaintiffs  in  error,  and  this  question  is  raised  in  this  court 
for  the  first  time.  No  objection,  either  by  demurrer  or  other- 
wise, was  taken  in  the  court  below.  We  do  not  consider  that, 
under  the  pleadings  in  this  case,  and  the  fact  that  the  case 
was  tried  to  the  court  upon  an  agreed  statement  of  facts, 
plaintiffs  in  error  are  now  in  a  position  to  raise  this  question. 
The  objection  now  raised  is  to  the  form  of  the  petition  alone, 
and  all  the  subsequent  pleadings,  and  the  action  of  the  par- 
ties in  the  trial  of  the  cause,  were  upon  the  theory  that  the 
petition  was  sufficient.  Undoubtedly,  after  the  submission 
of  the  case  to  the  court  upon  the  agreed  statement  of  facts, 
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an  amendment  would  have  been  permitted  if  the  attention 
of  the  trial  court  had  been  directed  to  the  alleged  defect,  and 
it  cannot  be  claimed  that  the  defendants  would  have  been  in 
any  manner  prejudiced  by  such  amendment.  Such  being  the 
ease,  we  feel  that  this  court  should  treat  the  record  as  if  such 
amendment  was  in  fact  made,  and  that  the  judgment  ought 
not  to  be  disturbed  for  this  alleged  error.  Railroad  Co,  v. 
Caldwell,  8  Kan.  244;  Pape  v.  Batik,  20  Kan.  440."  (State 
Bank  v.  Norduff,  2  Kan.  App.  55,  43  Pac.  312.) 

"A  statement  of  facts  agreed  by  the  parties,  or,  technically 
speaking,  a  case  stated,  in  an  action  at  law,  doubtless  waives 
all  questions  of  pleading,  or  of  form  of  action,  which  might 
have  been  cured  by  amendment."  {WUlard  v.  Wood,  135 
U.  S.  309,  34  L.  Ed.  210,  10  Sup.  Ct.  Rep.  831.) 

"A  case  having  been  submitted  to  the  circuit  court  upon 
a  statement  of  facts  agreed  by  the  parties,  or  case  stated, 
upon  which  the  court  was  to  render  such  judgment  as  the 
law  required,  all  questions  of  the  suflSeiency  of  the  pleadings 
were  .waived,  and  the  want  of  an  answer  was  immaterial." 
{Saltonstall  v.  BmseU,  152  U.  S.  628,  38  L.  Ed.  576,  14  Sup. 
Ct.  Rep.  733.) 

**But  an  agreed  statement  of  facts  waives  all  defects  in  the 
pleadings,  even  if  the  pleadings  are  referred  to  as  part  of 
the  statement,  and  authorizes  such  a  judgment  on  the  merits 
as  if  they  were  duly  presented  by  proper  pleadings."  (Esty 
V.  Currier,  98  Mass.  500.) 

**The  first  question  presented,  that  of  proper  pleadings  and 
specification  of  defense,  would  have  been  more  properly  raised 
had  the  case  taken  the  ordinary  course  of  a  trial  by  jury.  By 
making  a  statement  of  facts,  and  asking  the  judgment  of 
this  court  thereon,  the  parties  are  understood  to  have  waived 
all  questions  as  to  the  formal  pleadings,  unless  those  ques- 
tions are  in  direct  terms  reserved."  {Scudder  v.  Worster, 
11  Cush.   (Mass.)   573.) 

The  question,  then,  to  be  determined  by  this  court  is 
whether  or  not,  upon  the  agreed  statement  of  facts,  plaintiff 
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18  entitled  to  recover,  regardless  of  the  pleadings.  In  the 
original  opinion  we  held  that  plaintiff  could  not  recover  be- 
cause it  did  not  appear  from  the  agreed  statement  of  facts 
that  the  crop  in  question  had  been  removed  from  Carbon 
county,  and  that  therefore  plaintiff  was  entitled  as  mortgagee 
to  the  possession  thereof.  The  mortgage,  which  is  made  a 
part  of  the  agreed  statement  of  facts,  discloses  that  there 
were  other  contingencies  upon  the  happening  of  which  plain- 
tiff would  become  entitled  to  the  immediate  possession  of 
the  crop,  among  which  are  included  such  instances  as  the 
making  of  a  claim  on  the  crop  by  any  other  person  or  per- 
sons, any  disposition  of  the  crop,  or  the  harvesting  of  the 
crop.  The  agreed  statement  of  facts  shows  the  existence  of 
each  of  the  three  grounds  of  right  to  possession  above  men- 
tioned, and  therefore  the  agreed  statement  of  facts  does  show 
upon  its  face  that  plaintiff  was  entitled  to  the  possession  of 
the  crop.  This  supplies  the  defect  in  plaintiff's  case  due  to 
variance  between  pleading  and  proof,  as  pointed  out  in  the 
original  opinion,  and  completes  plaintiff's  right  of  action. 

In  the  original  opinion,  in  discussion  of  proposed  amend- 
ment, we  stated  that  the  record  itself  excludes  the  idea  that 
.the  case  was  submitted  on  the  theory  involved  in  such 
proposed  amendment.  In  that  expression  we  had  reference  to 
the  theory  of  the  case  as  disclosed  by  the  pleadings.  In  look- 
ing at  the  matter  upon  the  basis  of  the  theory  of  the  case  as 
disclosed  by  the  agreed  statement  of  facts,  our  conclusion  is 
necessarily  different  from  what  it  would  be  in  reaching  a  re- 
sult based  upon  the  theory  involved  in  the  pleadings.  We 
are  therefore  of  the  opinion  that,  upon  the  agreed  statement 
of  facts,  plaintiff  is  entitled  to  recover  in  this  action. 

The  order  heretofore  entered  in  this  case  is  overruled,  and 
it  is  ordered  that  the  judgment  be  affirmed. 

Aifirmed, 

Mb.    Chiep    Justice    Bbantly    and    Associate    Justices 
Cooper,  Holloway  and     Galen  concur. 
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Criminal  Law — Arson — Circumsicmtial  Evidence — Sufficiency 
— Motive — Stenographers  —  Evidence — New  Trial  —  Newly 
Discovered  Evidence — Insufficient  Affidavits. 

Anon — ^Evidence — Admissions — Stenographer's    Notes — ^FortiouB    Only    Ad- 
mitted— When  not  Beversible  Error. 

1.  Where,  in  a  prosecution  for  arson,  portions  of  the  testimony  of  a 
stenographer  given  from  notes  taken  in  the  county  attorney's  office 
relating  to  admissions  made  by  defendant,  were  admitted  in  evidence 
over  objection  of  defendant  that  all  of  it  should  be  introduced,  hia 
counsel,  after  cross-examination  of  the  witness  at  length,  refused  to 
have  it  all  made  a  part  of  the  record  at  the  suggestion  of  the  court 
and  the  county  attorney,  he  was  in  no  position  to  eomplain. 

Same — Circumstantial  Evidence — Sufficiency. 

2.  In  a  prosecution  for  arson,  evidence,  circumstantial  in  character, 
which  showed  that  defendant  had  insured  the  property  in  the  build- 
ing used  for  business  and  living  purposes;  had  sent  his  family  to 
the  country  a  few  days  before  the  fire  and  removed  several  boxes  of 
family  belongings;  was  in  the  building  a  very  short  time  before  the 
fire  was  discovered  in  three  different  places  where  piles  of  excelsior 
and  other  inflammatory  material  had  been  prepared,  held  sufficient 
to  justify  conviction,  under  the  rule  that  on  circumstantial  evi- 
dence conviction  cannot  be  had  unless  all  the  circumstances  are 
consistent  with  each  other  and  with  the  hypothesis  of  guilt,  and 
inconsistent  with  any  other  rational  hypothesis. 

Same — Motive — Direct  Proof  not  Necessary. 

3.  Motive  for  the  commission  of  crime  need  not  be  proved  directly 
by  the  prosecution,  but  may  be  inferred  from  attendant  and  sur- 
rounding circumstances,  and  from  previous  occurrences  referring  to 
and  connected  with  the  commission  of  the  offense. 

Same — New    Trial — Newly    Discovered    Evidence — Affidavits — ^Insufficiency. 

4.  Affidavits  in  support  of  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  considered,  where  it  is  not 
shown  that  the  matters  therein  contained  were  not  discovered  and 
known  by  defendant  before  the  conclusion  of  the  trial. 

Appeals  from  District  Court,  Musselshell  County;  Oeorge 
P.  Jones,  Judge. 


1.    Stenographer's  notes  as  evidence,  see  note  in  81  Am.  St.  Bep.  358. 
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Vauohk  Q.  Bennett  was  convicted  of  arson,  and  from  the 
judgment,  and  an  order  denying  a  new  trial,  he  appeals.  Af- 
firmed. 

Messrs.  Jeffries  dk  McNaughJt^  for  Appellant,  submitted  a 
brief;  Mr.  O.  J.  Jeffries  argued  the  cause  orally. 

Prejudicial  error  was  committed  in  admitting  the  testimony 
of  the  witness  Hafner.  The  testimony  of  the  witness  Hafner 
consisted  of  excerpts  read  from  a  written  statement,  and  it 
was  error  to  permit  any  part  of  the  said  statement  to  be 
introduced  in  evidence.  There  is  no  testimony  whatever  to 
show  that  an  accurate  transcript  was  made  of  the  conversa- 
tion. It  was  not  even  contended  by  the  state  that  the  writ- 
ten statement  was  the  complete  conversation  held  at  the  county 
attorney's  oflSce.  The  questions  propounded  to  Bennett  were 
not  included  in  the  written  statement  at  aU.  While  defend- 
ant's counsel  was  permitted  to  interrogate  the  witness  as  to 
that  part  of  the  statement  which  was  not  introduced  by  the 
state,  the  damage  had  been  done.  The  jury  could  not  re- 
ceive an  impartial  impression  from  a  part  of  the  conversation ; 
if  it  were  intended  they  should  do  so,  and  that  their  verdict 
should  be  based  on  all  the  evidence  available,  then  in  type- 
written form  and  in  the  hands  of  the  witness,  why  should 
counsel  suppress  a  part  of  itf  The  admission  of  this  evi- 
dence, introduced  in  the  manner  it  was,  we  submit,  was  highly 
prejudicial  to  the  defendant.  *'The  conversation  containing 
the  admissions  by  accused,  must  be  considered  by  the  jury  in 
its  entirety."  (16  C.  J.  635.)  **The  admission,  in  a  con- 
versation or  document,  by  the  defendant,  of  a  fact  disadvan- 
tageous to  himself,  will  not  be  received  without  receiving  at 
the  same  time  all  such  other  parts  of  such  conversation  or 
document,  whether  emanating  from  himself  or  from  another, 
as  may  tend  to  explain  or  qualify  the  part  first  given.  The 
whole  relevant  context  is  in  such  case  to  be  left  to  the  jury, 
who  are  to  say  whether  the  facts  asserted  by  the  defendant  in 


60  Mont.]  State  v,  Benkett.  357 

[60  Mont.  d55.] 

his  favor  are  true."  (Sec.  688,  Wharton's  Criminal  Evi- 
dence, p.  1416;  see,  also,  1  Greenleaf  on  Evidence,  218.) 

The  evidence  wholly  fails  to  support  the  verdict,  in  that 
the  state  has  failed  to  show  any  motive  for  the  commission 
of  the  crime  and  has  failed  to  introduce  evidence  sufficient  to 
prove  to  the  mind  of  a  reasonable  man,  beyond  a  reasonable 
doubt,  that  the  defendant  and  no  one  else  committed  the 
crime.  {State  v.  MulUns,  55  Mont.  95,  173  Pac.  788;  State 
V.  Chevigny,  48  Mont.  382,  138  Pac.  257;  State  v.  Sieff,  54 
Mont.  165,  168  Pac.  524 ;  Folk  v.  State,  182  Ind.  317,  106  N.  E. 
854;  Dunn  v.  People,  158  lU.  58,  42  N.  E.  47.) 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr,  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent,  submitted  a 
brief;  Mr,  L.  A.  Foot,  Assistant  Attorney  General,  argued 
the  cause  orally. 

Counsel  argue  that  it  was  necessary  for  the  state  to  intro- 
duce direct  evidence  for  the  purpose  of  proving  motive.  It 
was  not  incumbent  upon  the  state  to  introduce  direct  evidence 
for  this  purpose  (16  C.  J.  529).  Where  the  defendant  is 
shown  to  be  the  criminal,  motive  is  immaterial.  {Id,  547.) 
And  motive  may  be  inferred  from  the  facts  in  evidence,  and 
the  facts  supplying  the  motive  may  be  adduced  in  connection 
with  other  evidence  in  the  case.  (2  Wharton  on  Criminal  Evi- 
dence, 1649.)  On  a  charge  of  arson  it  is  relevant  to  show 
that  the  accused  insured  the  property,  or  that  the  securing  of 
the  insurance  money  was  his  motive.  {Id.  1650.)  And  it 
is  always  relevant  for  the  state  to  show  a  pecuniary  motive 
on  the  part  of  the  accused,  and  in  support  of  this  it  may  show 
that  he  held  a  policy  of  insurance  on  the  building,   or  on 

4 

goods  in  the  building  at  the  time  of  the  fire.  {Id,  1677.) 
Here  the  state  introduced  testimony  showing  the  occupancy 
of  the  building  by  the  defendant,  that  he  had  certain  prop- 
erty therein,  that  he  had  insurance  on  such  property,  and 
evidence  showing  that  the  defendant  burned  the  building. 
When  this  evidence  was  introduced  it  was  sufScient  to  show 
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motive,  witliout  any  direct  evidence  being  introduced  for  solely 
such  purpose. 

MB.  COMMISSIONER  JACKSON  prepared  the  opinion 
for  the  court. 

Defendant,  convicted  of  the  crime  of  arson,  appeals  from 
the  judgment  and  the  order  denying  motion  for  a  new  trial. 

On  March  12,  1919,  the  defendant  entered  into  a  written 
lease,  by  the  terms  of  which,  on  or  about  April  1,  1919,  he 
went  into  possession  of  a  two-room  structure  in  the  city  of 
Roundup  and  built  two  additional  rooms  to  the  building,  the 
back  one  of  which  was  apparently  a  shed  covering  an  ice- 
box. He  used  the  place  as  a  butcher-shop  and  dwelling.  He 
insured  the  stock  and  household  and  shop  furniture  for  one 
year  in  the  sum  of  $1,000,  on  April  29,  1919,  $250  of  which 
was  on  meats  and  provisions,  $500  on  office  and  shop  fixtures, 
and  $250  on  his  household  goods  and  personal  effects.  Some 
time  in  the  following  June  he  informed  the  insurance  agent 
that  he  was  going  to  discontinue  selling  merchandise  during 
the  hot  weather,  but  would  open  up  again.  The  agent  did  not 
cancel  the  policy,  but  informed  defendant  it  had  no  force 
as  far  as  the  meats  and  provisions  were  concerned.  About 
the  1st  of  June,  1919,  defendant  went  to  work  in  a  pool-hall; 
his  wife  tending  the  business  of  selling  out  his  remaining 
stock.  lie  and  his  family  continued  to  live  on  the  premises 
until  about  August  3,  when  his  family  went  to  the  country  and 
the  defendant  continued  to  sleep  at  the  house.  On  the  5th 
or  6th  of  August,  he  sent  away  from  his  house  several  boxes 
of  family  belongings  and  on  the  evening  of  August  9  arranged 
with  one  Brown  to  take  him  in  an  automobile  to  the  country 
to  visit  with  his  wife  and  family.  At  midnight  of  that  day 
he  closed  the  pool-hall  where  he  had  been  working,  and  some 
time  thereafter,  together  with  Brown,  drove  to  his  home,  arriv- 
ing there  some  time  around  12:30.  With  respect  to  the  hour 
of  arrival  there  is  some  conflict  between  prior  admissions  made 
by  the  defendant  and  his  testimony  at  the  trial,  but  the  jury 
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evidently  fixed  it  at  12:30,  or  close  thereto.  At  Ms  home 
they  entered  the  back  door,  Brown  taking  out  a  bicycle  and 
defendant  a  grip,  and  as  he  was  following  Brown  through  to 
the  back  room,  ''thinking  of  some  cigars  he  had,"  he  went 
back  to  another  room  to  get  them.  He  then  shut  and  locked 
the  door,  going  to  the  car  with  Brown.  They  rode  for  a 
distance  of  ten  blocks  to  what  is  known  as  the  Morton  shack, 
where  they  were  joined  by  defendant's  father.  At  about  this 
time  the  fire-alarm  sounded,  and  the  defendant  told  Brown 
that  every  time  he  heard  the  fire  whistle  blow  he  felt  as 
though  something  of  his  was  on  fire.  Brown,  the  defendant, 
and  his  father  went  on  to  the  Morton  ranch  in  the  country, 
and  on  the  afternoon  of  August  10  defendant  stated  he  first 
heard  of  the  fire  and  returned  with  **the  first  party  that 
came  to  town." 

At  about  12:45  A.  M.,  approximately  fifteen  minutes  after 
defendant  had  locked  and  left  the  building,  it  was  burning  in 
three  diflferent  places — one  fire  being  in  a  small  closet  in  the 
rear  of  an  unused  range,  another  behind  a  gasoline  stove  in 
the  same  room,  and  the  third  in  the  second  room  from  the 
front,  under  and  behind  a  dresser.  These  fires  were  unques- 
tionably of  incendiary  origin,  piles  of  excelsior,  sticks,  etc., 
being  used,  and  had  been  burning  about  fifteen  minutes  when 
the  fire  chief  arrived. 

There  is  some  sharp  conflict  in  the  record  as  to  the  value 
of  the  property  in  the  building,  but  that  was  for  the  jury. 

Defendant's  actions  on  the  night  in  question  were  put  in 
[1]  evidence  by  voluntary  admissions  made  by  him  on  two 
diflferent  occasions,  when  he  was  not  in  custody  and  no  prose- 
cution had  been  instituted.  This  evidence  was  given  by  sev- 
eral witnesses  without  objection,  until  the  witness  Kathryu 
Hafner,  stenographer  to  the  county  attorney,  was  called.  Over 
objection  by  defendant,  she  was  permitted  to  refresh  her 
memory  as  to  admissions  made  by  the  defendant  from  notes 
written  by  her  at  the  time  the  admissions  were  made  in  the 
oflSce  of  the  county  attorn^. 
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Defendant's  brief  fails  to  set  out  the  specifications  of  error 
relied  on,  except  specification  No.  1,  which  relates  wholly  to 
the  overruling  of  the  objection  to  the  introduction  of  the  evi- 
dence of  the  witness  Hafner.  His  argument  is  based  on  the 
theory  that  but  part  of  the  conversation  was  related,  when  it 
all  should  have  been  submitted.  The  record  shows  that  coun- 
sel for  defendant  cross-examined  the  witness  at  length  from 
her  memoranda;  that  the  court  and  county  attorney  suggested 
it  all  be  made  a  part  of  the  record;  and  if  all  of  the  conver- 
sation was  not  testified  to  by  the  witness,  defendant  cannot 
complain,  by  reason  of  the  refusal  on  the  part  of  his  counsel 
to  place  it  all  in  the  record.  Defendant  later  took  the  stand, 
and  in  all  material  details  corroborated  the  testimony  of  the 
three  witnesses  who  had  already  told  of  his  admissions.  That 
the  testimony  of  the  witness  Hafner  was  admissible  cannot  be 
questioned.  (Sec.  8020,  Rev.  Codes;  Marron  v.  Or  eat  Norfh- 
em  By.  Co.,  46  Mont.  593,  129  Pac.  1055.) 

There  is  nothing  to  show  to  wTiat  specifications  2,  3,  4  and  5 
[2]  refer,  save  the  argument  of  the  defendant,  and  from  that 
it  appears  he  complains  of  the  insufficiency  of  the  evidence, 
want  of  motive  and  newly  discovered  evidence.  It  is  true  the 
evidence  is  circumstantial,  but  it  shows  that  defendant  occu- 
pied the  building;  had  insured  the  property  therein;  moved 
his  family  to  the  country  shortly  before  the  fire;  sent  away 
several  boxes  of  personal  belongings;  was  in  the  building 
within  a  very  short  time  before  the  fire  was  discovered;  when 
he  left,  the  house  was  vacant  and  the  doors  were  all  locked 
except  that  of  the  shed;  and  that  the  fires  were  incendiary. 
He  could  not  have  visited  those  rooms  as  he  did,  and  not 
have  seen  the  prepared  piles  of  excelsior  and  rubbish.  *'A11 
the  circumstances  proved  must  be  consistent  with  each  other 
and  with  the  hypothesis  that  the  aceused  is  guilty,  and  at  the 
same  time  inconsistent  with  any  other  rational  hypothesis.*' 
{State  V.  Suitor,  43  Mont.  31,  Ann.  Cas.  1912C,  230,  114  Pac. 
116.) 
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Every  circumstanee  points  unerringly  to  the  gnilt  of  the 
defendant,  and  in  our  opinion  the  proof  is  inconsistent  with 
any  other  rational  hypothesis.  The  unexplained  evidence  of  the 
state  is  sufScient  to  sustain  the  verdict  and  judgment,  and  as 
to  whether  or  not  the  evidence  of  the  defendant  explained 
that  of  the  state  was  a  matter  for  the  jury,  which  determined  by 
its  verdict  that  the  defendant  was  guilty.  It  is  not  necessary 
[3]  that  the  state  directly  prove  a  motive.  {Staie  v.  Lucey^ 
24  Mont.  295,  61  Pac.  994;  State  v.  Suitor,  supra.)  ''Motive 
is  an  inferential  fact,  and  may  be  inferred,  not  merely  from 
attendant  and  surrounding .  circumstances,  but,  in  conjunction 
with  these,  from  all  previous  occurrences  having  reference  to 
and  connected  with  the  commission  of  the  offense."  (8  E.  C.  L. 
182;  16  C.  J.  529;  2  Wharton  on  Criminal  Evidence,  1649,  1650, 
1677.) 

To  support  the  ground  of  newly  discovered  evidence,  de- 
[4]  fendant  filed  five  aflSdavits.  There  is  nothing  to  show 
that  the  matters  contained  therein  were  not  discovered  and 
not  known  by  defendant  and  his  counsel  before  the  conclusion 
of  the  trial.    Therefore  they  cannot  be  considered. 

The  state  in  its  brief  has  urged  the  dismissal  of  the  appeal 
on  various  technical  grounds,  which  might  have  been  sus- 
tained; but  we  prefer  to  treat  the  case  on  its  merits.  For 
the  reasons  herein  stated,  we  recommend  that  the  judgment 
and  the  order  appealed  from  be  aflSrmed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  judgment  and  order  appealed  from 
be  affirmed. 

Affirmed. 

Rehearing  denied  September  6,  1921. 
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STATE,  Respondent,  v.  BONNINQ,  Appellant. 

(No.  4,648). 
(fiubmitted  June  2,  1921.     Decided  June  20,  1921.) 

[199   Pac.   274.] 

Criminal  Law — Receiving  Stolen  Property — Flight  of  Defend- 
ant— Evidence — Admissibility  —  Erroneous  Instruction  —  As- 
sumption of  OvAlt — Appeal  and  Error — Briefs. 

Criminal  Law — ^Flight   of   Defendant — Erroneous   Instruction — ^Assumption 
of  Guilt. 

1.  In  a  prosecution  for  receiving  stolen  property  the  undisputed 
evidence  in  which  showed  that  the  property  was  received  by  defend- 
ant  and  no  one  else,  an  instruction  that  if  the  jury  believed  from 
the  evidence  beyond  a  reasonable  doubt  that  after  the  commission  of 
a  crime  with  which  he  was  charged  he  fled,  the  fact  of  his  flight 
might  be  taken  into  consideration  in  determining  his  guilt  or  inno- 
cence of  the  charge  against  him,  was  prejudicial  as  assuming  the 
commission  of  the  offense  and  thus  the  guilt  of  defendant. 

Same — Flight    of    Defendant — ^Admissibility    of    Evidence — Exception    to 
Bule. 

2.  Evidence  of  flight  or  concealment  of  one  charged  with  crime  is, 
generally,  evidence  of  guilt  and  admissible;  but  where  the  accused 
flied  while  under  a  charge  entirely  different  from  the  one  for  which 
he  was  on  trial^  evidence  of  his  flight  was  inadmissible. 

Same — Flight  of  Defendant — ^Evidence — ^Admissibility — ^When  Exception  to 
Bule  not  Applicable. 

3.  Where  defendant  fled  while  under  a  charge  of  larceny,  evidence 
of  his  flight  was  admissible  in  a  prosecution  under  an  information 
charging  him  with  receiving  the  same  property  knowing  it  to  have 
been  stolen,  the  facts  involved  having  been  the  same  and  the  only 
difference  in  the  two  charges  one  in  the  statement  of  defendant's 
relation  to  such  facts. 

Briefs — Specifications    of    Error — ^Admission    or   Bejection   of    Evidence^ 
Bules. 

4.  Where  error  is  assigned  to  the  admission  or  rejection  of  evidence, 
the  specification  must  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.     (Supreme  Court  Bules,  Bule  X,  subd.  C.) 

Appeals  from  District  Court,  Beaverhead  County;  Jos,  C. 
Smith,  Judge. 

WILLLA.M  T.  BoNNiNG  WES  convicted  of  receiving  stolen  prop- 
erty, and  from  the  judgment  of  conviction  and  an  order  de- 
nying him  a  new  trial,  he  appeals.     Reversed  and  remanded. 

2.  For  authorities  discussing  the  question  as  to  whether  flight  cre- 
ates a  presumption  of  guilt,  see  notes  in  39  L.  B,  A.  (n.  8.)  58;  18 
Ajm.  Oas.  901. 
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Mr.  John  CoUins,  for  Appellant^  submitted  a  brief  and 
argaed  the  caose  orally. 

Mr.  8.  0.  Ford,  Attorney  Cteneral,  and  Mr.  Otto  A.  Gerth, 
Assistant  Attorney  General,  sabmitted  a  brief;  Mr,  L,  A.  Foot, 
Assistant  Attorney  General,  argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Defendant  was  convicted  of  the  charge  of  receiving  stolen 
property  knowing  the  same  to  have  been  stolen.  Motion  for 
new  trial  was  made  and  overruled.  Defendant  appeals  from 
the  judgment  and  order  overruling  motion  for  new  trial. 

In  July,  1919,  defendant  conducted  a  store  and  butcher-shop 
at  Wisdom,  in  Beaverhead  county.  On  or  about  the  twelfth 
day  of  that  month  he  received  from  one  Williamson  the 
carcass  of  a  heifer.  It  was  contended  by  the  state  that  Will- 
iamson stole  the  animal  from  Spokane  Cattle  Company, 
dressed  it,  and  delivered  it  to  defendant  at  Wisdom  in  pur- 
suance of  a  previous  agreement  between  defendant  and  Will- 
iamson. Williamson  and  one  Wilkinson,  who  assisted  him, 
were  charged  with  grand  larceny,  pleaded  guilty,  and  were 
sentenced  to  the  state  penitentiary.  Shortly  after  the  de- 
livery of  the  carcass  to  defendant  he  also  was  charged  with 
the  larceny.  He  was  admitted  to  bail,  and  while  released  on 
bail  he  fled  from  Montana  to  Milwaukee,  where  he  was  found 
living  under  an  assumed  name  and  was  brought  back  to  Mon- 
tana. In  October,  1919,  the  information  upon  which,  he  was 
tried  and  convicted  was  filed  with  the  understanding  that  the 
charge  of  larceny  should  be  abandoned. 

One  of  the  assignments  is  that  the  court  erred  in  giving  to 
[1]  the  jury  the  following  instruction:  **You  are  instructed 
that  the  flight  of  a  person  after  a  crime  has  been  committed 
or  after  the  commission  of  a  crime  with  which  he  is  charged 
is  a  circumstance  tending  to  establish  his  guilt,  not  sufficient 
of  itself  to  establish  it,  but  a  circumstance  which  you  may  take 
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into  consideration  in  considering  whether  he  is  guilty  as 
charged;  and  if  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant,  after  a  crime  has  been  com- 
mitted or  after  the  commission  of  a  crime  with  which  he  is 
charged,  fled  from  the  state  and  tried  to  avoid  arrest  and 
apprehension,  then  you  may  take  this  fact  into  consideration 
in  determining  the  defendant's  guilt  or  innocence  of  the  crime 
charged  in  the  information."  At  the  time  the  instruction  was 
offered  objection  to  it  was  made  in  behalf  of  defendant  for 
the  following  reasons:  (1)  Because  this  instruction  assumes 
that  the  crime  charged  has  actually  been  committed;  (2)  it 
assumes  that  said  crime  has  been  committed  by  the  defendant; 
(3)  this  instruction  is  not  warranted  by  any  competent  testi- 
mony or  evidence  contained  in  the  record  herein. 

In  the  latter  part  of  the  instruction  the  jury  is  told  that, 
if  it  believes  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  after  the  commission  of  the  crime  with 
which  he  is  charged,  fled  from  the  state,  then  such  fact  may 
be  taken  into  consideration  in  determining  defendant's  guilt 
or  innocence  of  the  crime  charged.  Paraphrased,  this  is 
equivalent  to  instructing  the  jury  that,  if  it  believes  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant,  after 
he  received  the  stolen  property,  knowing  it  to  have  been 
stolen,  fled,  then  such  fact  may  be  taken  into  consideration 
in  determining  the  guilt  or  innocence  of  defendant  of  the 
charge  of  receiving  stolen  property.  The  instruction  assumes 
the  commission  of  the  crime  charged  in  the  information.  If 
the  crime  charged  in  the  information  was  one  which  could  have 
been  committed  by  any  one  of  a  large  number  of  persons, 
and  its  commission  had  been  established  beyond  question,  then 
the  evil  of  such  instruction  would  have  been  insignificant  and 
probably  would  have  resulted  in  no  prejudice,  but,  when  ap- 
plied to  the  facts  of  this  particular  case,  the  result  is  different. 
The  undisputed  evidence  shows  that  the  carcass  was  received 
by  defendant,  and  the  charge  in  the  complaint  is  that  defend- 
ant  received  stolen   property.     The   conclusion  necessarily   is 
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that,  if  the  crime  charged  in  the  information  was  committed, 
it  must  have  been  committed  by  defendant  and  no  one  else, 
and  therefore  the  court,  when  it  assumes  the  commission  of  the 
offense  charged  in  the  information,  is  assuming  the  guilt  of  the 
accused,  in  which  assumption  the  court  can  never  indulge,  in 
instructing  the  jury.  This  is  in  direct  violation  of  the  ele- 
mentary principle  that  the  accused  shall  be  presumed  to  be 
innocent  until  proven  guilty.  The  instruction  is  clearly  er- 
roneous, and,  as  we  view  it,  could  not  fail  to  have  prejudiced 
the  jury  against  defendant. 

It  is  urged  that  the  instruction  is  not  warranted  by  compe- 
[2]  tent  evidence,  reference  being  made  to  evidence  given  as 
to  the  flight  of  defendant  while  out  on  bail  pending  the  charge 
against  him  of  grand  larceny.  It  is  insisted  that  this  evidence 
was  inadmissible  for  the  reason  that  ''flight  in  respect  to  an- 
other and  different  offense  is  not  to  be  considered  as  evidence 
of  the  guilt  of  an  offense  from  which  there  was  no  flight. '^ 
(16  C.  J.  552,  par.  1066;  see,  also,  DamronY,  State,  58  Tex. 
Crim.  255,  125  S.  W.  396.)  As  a  general  proposition,  evidence 
of  flight  and  concealment  is  admissible  as  indicating  the  guilty 
conscience  of  the  accused;  and  its  value  as  such  evidence  lies 
in  the  knowledge  of  the  culprit  that  he  has  committed  an 
offense  and  in  his  fear  of  apprehension.  (State  v.  Lucey,  24 
Mont.  295,  61  Pac.  994;  State  v.  Paisley,  36  Mont.  237,  92 
Pac.  566.)  A  guilty  conscience  alone  will  frequently  drive 
a  person  from  the  scene  of  his  crime,  for,  as  the  Scriptures 
say,  "The  wicked  flee  when  no  man  pursueth.''  .  Such  act  be- 
ing a  natural  result  of  the  guilty  conscience,  evidence  of  such 
act  is  evidence  of  the  guilt  of  the  accused.  From  this  analysis 
of  the  reasons  for  the  admissibility  of  such  evidence,  the  force 
of  the  rule  that  evidence  of  flight  because  of  one  crime  cannot 
be  considered  on  the  trial  of  another  and  entirely  different 
offense  is  apparent,  as  in  such  case  the  flight  does  not  disclose 
any  guilty  conscience  in  regard  to  the  offense  in  question. 
For  illustration:  If  a  man  has  committed  murder  and  has 
fled  from  the  state  on  account  thereof,  such  flight  would  not 
be  admissible  in  evidence  against  him  upon  a  charge  of  lar- 


366  State  v.  Bonking.  [June  T.  '21 

[<(K>  Mont.  862.] 

ceny  entirely  disconnected  and  unrelated  to  the  murder.  But 
[3]  in  this  case  the  maxim,  ''When  the  reason  of  a  rule 
ceases,  so  should  the  rule  itself,"  is  applicable.  The  reason 
of  the  rule  ceases  when  the  difference  in  the  charge  is  merely 
in  the  statement  of  defendant's  relation  to  the  facts;  the  facts 
involved  being  the  same.  To  carry  the  illustration  above 
given  a  little  further:  If  a  man,  having  fled  from  the  charge 
of  murder,  is  afterward  apprehended  and  the  charge  changed 
from  murder  to  manslaughter  involving  the  same  facts,  then 
the  evidence  of  flight  would  be  just  as  material  and  just  as 
indicative  of  guilt  upon  the  latter  charge  as  upon  the  former. 
Thus  in  this  case,  while  technically  the  first  charge  was  for  a 
different  offense  than  that  upon  which  defendant  was  tried 
and  convicted,  yet  the  difference  in  the  charges  is  merely  a 
difference  in  the  statement  of  defendant's  relation  to  the  facts ; 
the  facts  in  each  case  being  the  same.  His  flight  after  the 
charge  of  larceny  would  indicate  the  same  mind  toward  the 
affair  as  it  would  if  he  had  fled  after  the  charge  had  been 
changed  to  one  for  receiving  stolen  property.  For  these  rea- 
sons, we  believe  that  the  evidence  given  as  to  the  flight  of  the 
defendant  was  competent,  and  no  error  was  committed  by  the 
court  in  reception  of  the  same. 

A  number  of  other  errors  are  assigned,  but  we  find  no  merit 
in  defendant's  contentions  in  regard  thereto,  although  it  is 
noticeable  in  the  record  that  E.  N.  Jones,  manager  of  the 
Spokane  Cattle  Company,  was  not  examined  as  a  witness  nor 
his  absence  explained.  We  wish  also  to  call  attention  to  the 
[4]  fact  that  the  assignments  of  error  as  to  admission  of 
evidence  do  not  comply  with  rule  X,  subdivision  3b  (53  Mont. 
XXX vi,  167  Pac.  x).  We  must  insist  that  attorneys,  in  present- 
ing questions  of  this  kind,  observe  the  rule. 

The  judgment  and  order  overruling  motion  for  a  new  trial 
are  reversed  and  the  cause  is  remanded  for  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Assogiatb  Justiobs 
Cooper,  Hollowat  and  GAiiEN  concur. 
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STATE,   Bbspondknt,   v.   EYANS,   Appellant. 

(No.  4,448.) 
(Sabmltted  May  31,  1921.      Deeided  June  20,  1921.) 

[199   Pae.  440.] 

Criminal  Law — Grand  Larceny — Possession  of  Stolen  Property 
— Inferer^ces — Instructions — Appeal  and  Error, 

Grand  Larceny — ^Possession  of  Becentlj  Stolen  Property. 

1.  While  mere  possession  of  recently  stolen  property  is  not  sufficient 
to  justify  conviction  for  larceny,  such  fact,  supplemented  by  others 
inconsistent  with  the  idea  that  the  possession  is  honest,  makes  a  case 
sufficient  to  submit  to  the  jury. 

Same — ^Possession  of  Recently  Stolen  Property — Sufficiency  of  Case  to  Go 
to  Jury. 

2.  In  the  absence  of  direct  and  positiye  evidence  that  defendant 
stole  a  steer  with  the  larceny  of  which  he  was  charged,  his  possession 
of  the  meat  of  the  animal  and  his  exercise  of  ownership  over  it, 
under  circumstances  indicating  knowledge  of  where  the  animal  came 
from,  furnished  a  basifl  for  the  inference  that  he  killed  it,  sufficient 
to  justify  submission  of  the  case  to  the  jury. 

Appeal  and  Error — Instructions — When  not  Beviewable. 

3.  Under  section  9271,  Bevised  Codes,  only  those  instructions  to 
which  objection  was  made  at  the  time  of  settlement  can  be  con- 
sidered on  appeal. 

Trial — ^Instructions  must  Belate  to  Facts. 

4.  Instructions  to  the  jury  must  relate  to  the  facts  given  in  evi- 
dence in  the  particular  case. 

Grand   Larceny — ^Recently   Stolen   Property — ^Burden   of   Proof. 

a.  In  a  prosecution  for  grand  larceny,  an  instruction  on  the  effect 
of  possession  of  stolen  property,  which  did  not  charge  that,  if  de- 
fendant's explanation  raised  a  reasonable  doubt,  the  burden  was  on 
the  state  to  prove  the  falsity  thereof,  was  not  erroneous,  in  view  of 
other  instructions  meeting  such  objection,  which  were  not  objected  to. 

Same — ^Beasonable   Doubt — Improper   Instruction. 

6.  An  instruction  that  where  the  evidence  shows  that  the  property 
charged  to  have  been  stolen  was  stolen  by  someone,  and  that  the 
defendant  was  recently  in  possession  of  it,  it  is  wholly  immaterial 
how  strong  the  state's  case  may  be,  he  cannot  be  convicted  if  the 
evidence  offered  by  him  is  sufficient  to  raise  a  reasonable  doubt 
of  his  guilt,  though  the  explanation  may  not  be  reasonable,  probable, 
satisfactory  or  true,  was  properly  refused,  the  substance  thereof 
having  been  covered  by  other  instructions,  and  the  form  of  it  objec- 
iionable. 

Same — Instructions — ^Proper    Befusal    When    Subject    Covered    by    Other 
Instructions. 

7.  The  refusal  of  an  instruction  in  a  larceny  case  that  there  must 
be,  in  additien  to  proof  of  possession  of  the  stolen  property,  proof 


1.    On  possession  of  recently  stolen  property  as  evidence  of  larceny, 
see  note  in  12  L.  S.  A*  (n.  i.)  199. 
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of  eoTToborating  eireamstaiices  tending  of  tlienifldves  to  establisli 
goilt,  was  Dot  error,  the  eoort  haviiig  charged  the  jory  that  mere 
poisession  of  sueh  property  was  not  sulBcieiit  to  jnsti^  eonTietioo, 
aod  that,  in  addition  to  personal  and  ezelnsive  possession  inrolving  a 
distinet  and  eonscioos  assertion  of  property  rights  by  defendant,  t^re 
most  be  other  eridenee. 

Appeal  from  DUtrici  Court,  Sheridan  County;  John  Hurly, 
Judge. 

Charles  Evaks  was  conyicted  of  grand  larceny,  and  he 
appeala.    Affirmed. 

Messrs.  Bdbcoch  A  EUery,  for  Appellant,  submitted  a  brief; 
Mr.  Paid  Bdbcock  argaed  the  cause  orally. 

In  State  v.  Trosper,  41  Mont.  442,  109  Pac.  858,  this  court 
held  that  where  the  state  is  endeavoring  to  convict  largely 
by  showing  possession  of  recently  stolen  property  it  must 
establish  (1)  that  the  property  was  stolen  by  someone,  and 
(2)  that  the  defendant  was  recently  in  possession  of  it.  In 
Territory  v.  Doyle,  7  Mont.  245,  14  Pac.  671,  State  v.  Sullu 
van,  9  Mont.  174,  22  Pac.  1088,  and  State  v.  WiUette,  46 
Mont.  326,  127  Pac.  1013,  the  court  held  that  the  possession 
of  property  by  the  defendant  soon  after  it  had  been  stolen 
is  not  sufficient  of  itself  to  justify  his  conviction,  but  that 
there  must  be  other  circumstances  outside  of,  and  independent 
of,  the  possession  of  the  property  tending  to  show  that  the 
possession  is  felonious.  (See,  also.  People  v.  Horton,  7  Cal. 
A  pp.  34,  93  Pac.  382.)  Under  the  Montana  cases,  where  the 
state  seeks  a  conviction  primarily  by  showing  possession  of 
recently  stolen  property,  the  state  must  establish  (1)  that  the 
property  is  stolen  property  and  (2)  that  the  defendant  was 
recently  in  possession  of  it;  and  (3)  proof  of  corroborating 
circumstances  tending  of  themselves  to  establish  guilt.  In 
giving  instniction  No.  7,  the  court  removed  at  least  two  of  the 
three  elements  of  fact  from  the  jury,  for  in  it  the  court  as- 
sumed as  a  fact  that  the  property  described  in  the  informa- 
tion was  recently  stolen  and  that  the  same  came  into  the 
possession  of  the  defendant.     The  court  in  assuming  in  this 
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instruction  that  the  property  described  in  the  information 
was  recently  stolen  property  and  that  the  same  had  come 
into  the  possession  of  the  defendant  invaded  the  province  of 
the  jury,  and  erred  to  the  prejudice  of  the  defendant.  (State 
V.  Allen,  34  Mont.  403,  87  Pac.  177 ;  Lujan  v.  State,  16  Ariz. 
123,  141  Pac.  706 ;  State  v.  L^uns,  56  Kan.  374,  43  Pac.  265 ; 
People  V.  Lang,  104  Cal.  363,  37  Pac.  1031;  Heivner  v.  Peo- 
ple, 7  Colo.  App.  458,  43  Pac.  1047;  State  v.  Mackey,  12  Or. 
154,  6  Pac.  648.)  The  defendant's  specification  of  error  No. 
5  relates  to  the  court's  refusing  to  give  defendant's  requested 
instruction  No.  3  and  in  giving  in  lieu  thereof  the  court's 
instruction  No.  5.  The  defendant's  requested  instruction  No. 
3  and  the  court's  instruction  No.  5  are  identical,  save  that 
the  court  refused  to  give  the  last  clause  of  defendant's  re- 
quested instruction  No.  3.  This  clause  is:  ''There  must  be 
in  addition  to  proof  of  possession  of  stolen  property  proof  of 
corroborating  circumstances  tending  of  themselves  to  establish 
guilt."  In  Territory  v.  Doyle,  State  v.  Sullivan,  supra,  and 
in  State  v.  Willette,  supra,  this  court  held  that  the  possession 
of  property  by  the  defendant  soon  after  it  had  been  stolen 
is  not  sufficient  of  itself  to  justify  a  conviction,  but  there  must 
be  other  circumstances  outside  of,  and  independent  of,  the 
possession  of  the  property  tending  to  show  that  the  posses- 
sion is  felonious.  The  supreme  court  of  California  has  adopted 
a  similar  rule.  The  defendant's  requested  instruction  No.  2 
was  approved  in  the  case  of  People  v.  Horton,  supra.  Under 
the  former  decisions  of  this  court,  the  court  should  have  given 
the  instruction  requested  by  the  defendant. 

The  verdict  is  contrary  to  the  evidence.  The  state  at  the 
trial  put  great  reliance  upon  the  case  of  State  v.  Kneeland, 
39  Mont.  506,  104  Pac.  513.  In  that  case  the  state's  evidence 
established  on  the  part  of  the  defendants  personal  and  ex- 
clusive possession  of  recently  stolen  property,  and  possession 
which  necessarily  involved  a  distinct  and  conscious  assertion 
of  property  rights  therein.  The  evidence  also  established  clear, 
specific  and  unqualified  admissions  on  the  part  of  the  defend- 
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ant  that  he  had  killed  the  animals.  In  the  case  at  bar,  the 
record  does  not  establish  the  personal  and  exclusive  possession 
by  the  defendant  of  the  steer  described  in  the  information  or 
of  the  butchered  carcass  of  the  steer  described  in  the  informa- 
tion, and  there  is  nowhere  in  the  record  one  scintilla  of  evi- 
dence tending  in  any  way  to  show  an  admission  on  the  part  of 
the  defendant  that  he  killed  the  steer.  Even  a  superficial  ex- 
amination of  the  Kneeland  case  will  establish  this  distinction. 
This  court  has  repeatedly  held  that  when  a  conviction  is 
sought  upon  circumstantial  evidence,  the  proof  must  be  such 
as  not  only  to  authorize  a  belief  in  the  guilt  of  the  accused, 
but  also  to  exclude  every  other  reasonable  hypothesis.  Grant- 
ing for  the  purpose  of  argument,  as  this  court  stated  in  the 
case  of  State  v.  MuUins,  55  Mont.  95,  173  Pac.  788,  that  the 
conjectures,  the  suspicions  and  probabilities  are  all  that  the 
defendant  did  feloniously  kill  the  steer  described  in  the  in- 
formation, still  the  defendant  may  not  be  convicted  on  con- 
jectures, .however  shrewd,  or  suspicions,  however  justified,  or 
probabilities,  however  strong,  but  only  upon  evidence  that  es- 
tablishes guilt  beyond  a  reasonable  doubt;  that  is,  upon  proof 
such  as  to  legally  sustain  the  conviction  that  the  charge  is 
true.  (State  v.  Postal  Telegraph  cfe  Cable  Co.,  53  Mont.  104, 
161  Pac.  953 ;  State  v.  Seiff,  54  Mont.  165,  168  Pac.  524 ;  State 
V.  Taylor,  51  Mont.  387,  153  Pac.  275;  State  v.  Suitor,  43 
Mont.  31,  Ann.  Cas.  1912C,  230,  114  Pac.  112;  State  v.  Sey- 
mow,  7  Idaho,  548,  61  Pac.  1033.) 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Otto  A.  Gerth, 
for  Respondent,  submitted  a  brief;  Mr.  L.  A.  Foot,  Assistant 
Attorney  General,  argued  the  cause  orally. 

MR.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

This  is  an  appeal  from  the  judgment  entered  upon  a  ver- 
dict finding  the  defendant  guilty  of  the  crime  of  grand  lar- 
ceny and  from  the  order  of  the  court  overruling  the  defend- 


60  Mont.]  State  v.  Evans.  871 

[60  Mont.  ad7.] 
ant's  motion  for  a  new  trial.  The  information  charges  that 
the  defendant,  on  or  about  the  thirtieth  day  of  September, 
1917,  committed  the  crime  of  grand  larceny  by  the  stealing  of 
a  certain  black  steer,  then  the  property  of  one  Sam  Falkin- 
burg. 

The  errors  assigned  relate  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  and  to  the  action  of  the  court  in  re- 
fusing instructions  offered  by  the  defendant,  and  also  in 
giving  certain  instructions  to  the  jury.  The  question  relating 
to  the  sufficiency  of  the  evidence  has  necessitated  the  critical 
examination  of  the  entire  record. 

The  state's  evidence  tends  to  show  that  the  animal  described 
in  the  information  was  owned  by  Falkinburg,  and  was  in  his 
field  on  the  twenty-ninth  day  of  September,  1917;  that  he 
missed  the  animal  on  the  following  day,  and  in  his  search 
therefor  met  the  defendant,  and  asked  him  if  he  had  seen 
the  animal,  and  the  defendant  answered,  *'No,"  and  asked 
Falkinburg  if  he  had  looked  around  the  Y,  meaning  the  Y 
track  used  by  the  railroad.  Two  days  later  defendant  said  to 
Lou  Gridley  in  Bainville,  where  he  was  then  working:  *'I  got 
some  beef  out  there.  I  killed  a  beef.  There  is  some  beef  out 
there.  It  is  getting  warm  and  going  to  spoil,  and  you  and  Roy 
can  have  a  quarter  apiece.*'  Witness  qualified  his  testimony 
by  saying  he  was  not  positive  that  defendant  used  the  words: 
*'I  killed  a  beef,"  but  he  did  say  something  to  the  effect 
that  he  had  some  beef  out  there.  That  evening  Gridley  and 
defendant  went  to  the  Evans  ranch,  where  they  found  the 
beef  covered  with  weeds,  in  the  bottom  of  a  ravine  several 
hundred  feet  from  defendant's  house.  They  loaded  three 
quarters  on  the  car,  but  after  going  some  distance  one  quarter 
was  thrown  off,  because  of  the  load  being  too  heavy.  One  of 
the  quarters  taken  was  retained  by  Gridley,  and  the  other 
was  delivered  to  Roy  Evans.  Similar  statements  were  made 
by  defendant  to  Roy  Evans,  and  also  to  Thomas  Quinn,  who 
went  with  defendant  and  got  one  quarter  of  the  beef,  which 
was  in  the  same  condition  as  that  delivered  to  Gridley. 
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On  October  3,  defendant  met  Falkinburg  at  Bainville,  and 
asked  him  if  he  had  found  his  steer.  Falkinburg  replied  that 
he  had  not,  and  then  told  defendant  that  he,  Evans  had  been 
seen  driving  the  steer  away  at  2  o'clock  in  the  morning,  and 
if  defendant  would  tell  him  which  way  he  drove  the  animal, 
he,  Falkinburg,  would  go  and  get  it.  Defendant  then  said, 
**You  can't  get  that  steer  •  •  •  because  he  is  dead,"  and 
accused  **two  hoboes  in  town"  with  killing  him.  Defendant 
was  informed  by  Charles  Council,  deputy  sheriff,  that,  to  con- 
vict the  men  whom  defendant  had  accused,  it  would  be  neces- 
sary to  have  more  of  the  meat  or  the  hide,  and  offered  to  go 
with  defendant  to  get  them,  but  defendant  said:  **No,  I 
don't  want  you  or  Sam  Falkinburg  to  go  along,  as  the  people 
out  there  will  get  suspicious,  and  I  can't  get  the  meat." 

Herbert  Ditmer,  an  auto  driver,  was  then  engaged  to  go 
with  defendant.  On  their  return  defendant  stated  that  some- 
one had  stolen  the  hide,  but  he  brought  back  the  head,  which 
he  recognized  as  the  head  of  the  Falkinburg  steer.  Ditmer 
testified:  **When  we  got  to  the  creek  bottom,  Evans  got  out. 
We  walked  to  the  north  about  two  rods.  We  went  into  this 
creek  bottom,  and  he  showed  me  a  little  hole,  and  told  me 
to  uncover  it,  and  I  did.  It  seemed  to  be  an  old  badger  hole, 
about  a  foot  wide  and  two  feet  long.  It  was  covered  with  dry 
grass.  When  I  uncovered  it,  I  found  the  head  of  a  black 
steer."  On  the  next  day,  defendant  and  Ditmer  went  back 
to  the  Evans  ranch,  and  by  direction  of  defendant  Ditmer 
found  one  quarter  of  the  beef  covered  with  hay  or  weeds,  and 
about  one-half  mile  from  where  they  found  the  head  the  day 
before.  The  deputy  sheriff  and  Falkinburg  then  went  to  the 
Evans  ranch,  and  found  where  the  animal  had  been  killed, 
found  the  entrails,  and  there  found  the  hide  stretched  on 
the  ground,  hair  side  up,  and  not  covered  or  otherwise  con- 
cealed. 

,  Mrs.  Falkinburg  testified  that  on  October  4,  in  a  conversa- 
tion relative  to  the  steer,  defendant  said:  ** Don't  feel  bad.  I 
will  give  you  a  cow  in  place  of  it."    The  defendant  did  not 
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tell  Falkinbnrg  of  the  finding  of  tUs  meat  nntil  after  he 
had  disposed  of  it  to  other  parties,  although  he  knew  prior  to 
that  time  that  Falkinburg  was  looking  in  that  locality  for  his 
lost  animal.  Defendant  knew  where  this  meat  was  concealed, 
knew  where  the  head  was  concealed,  in  a  badger  hole,  and  when 
he  saw  the  head  he  knew  it  belonged  to  the  Falkinburg  steer, 
and  on  October  3,  defendant  said  to  Falkinburg  that  the  steer 
was  dead ;  hence  the  inference  is  plain  that  the  defendant  knew 
this  me^t  was  the  meat  of  the  Falkinburg  steer,  still  knowing 
this,  he  disposed  of  it,  leading  the  parties  to  believe  it  was  his 
own. 

The  facts  put  in  evidence  by  the  state,  in  the  absence  on 
the  part  ol  defendant  of  evidence  raising  a  reasonable  doubt 
[1]  as  to  defendant's  guilt,  were  sufficient  to  sustain  a  verdict 
of  conviction.  The  defendant,  in  his  evidence,  denied  some  of 
these  facts,  and  gave  an  explanation  of  his  connection  with 
this  animal  and  the  beef  thereof,  which  was  generally  to  the 
effect  that  he  had  found  the  beef  there  on  October  1,  but  had 
had  no  hand  in  killing  it;  that  he  had  seen  a  stranger  there 
in  that  vicinity  at  that  time;  that  he  had  not  taken  or  used 
any  of  the  meat  himself.  Most  of  defendant's  evidence  was 
explanatory,  but  an  issue  of  fact  was  raised  which  it  was  the 
function  of  the  jury  to  determine.  It  is  beyond  question, 
from  the  facts  appearing  in  this  record,  that  the  defend- 
ant was  in  possession  of  the  meat  of  the  animal  described  in 
the  information,  claiming  to  be  the  owner  thereof.  It  has 
been  many  times  held  by  this  court  that  mere  possession  of 
property  recently  stolen  is  not  sufficient  of  itself  to  justify 
conviction.  When,  however,  this  fact  is  supplemented  by  other 
facts  inconsistent  with  the  idea  that  the  possession  is  honest, 
a  case  is  made  sufficient  to  submit  to  the  jury.  {State  v. 
Sparks,  40  Mont.  82,  135  Am.  St.  Rep.  608,  19  Ann.  Caa.  1279, 
105  Pac.  87;  State  v.  WiUette,  46  Mont.  326,  127  Pac.  1013.) 

The  United  States  supreme  court  has  gone  even  further, 
wherein  it  is  held:  ** Possession  of  the  fruits  of  crime,  re- 
cently after  its  commission  justifies  inference  that  the  posses- 
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81011  is  gwlty  possession,  and,  though  only  prima  facie  evidence 
of  guilt,  may  be  of  controlling  weight,  unless  explained  by  the 
circumstances  or  accounted  for  in  some  way  consistent  with 
innocence."  (Wilson  v.  United  States,  162  U.  S.  613,  619,  40 
L.  Ed.  1090,  16  Sup.  Ct.  Eep.  895,  898.)  Although  there  was 
[2]  not  any  direct  and  positive  evidence  that  the  defendant 
stole  the  animal  described  in  the  information,  the  possession 
by  the  defendant  of  the  meat  of  the  animal  and  his  exercise  of 
ownership  over  it  under  the  circumstances  here  indicated, 
furnish  a  basis  for  the  inference  that  he  killed  the  animal, 
and  the  evidence  was  suf9cient  to  justify  the  court  in  sub- 
mitting it  to  the  jury.  In  dbnnection  with  the  authorities 
above  referred  to,  we  may  here  call  attention  to  the  provisions 
of  section  7853,  Revised  Codes. 

Appellant  claims  that  the  court  committed  error  in  giving 
[3]  instructions  Nos.  5,  7,  8  and  8%,  but  the  record  discloses 
that  instruction  No.  7  is  the  only  one  to  which  any  objection 
was  made  at  the  time  of  the  settlement  of  the  instructions,  and 
for  that  reason  instruction  No.  7  is  the  only  one  that  can 
now  be  considered.  (Sec.  9271,  Rev.  Codes;  State  v.  Thomas, 
46  Mont.  468,  128  Pac.  588 ;  State  v.  Crean,  43  Mont.  47,  Ann. 
Cas.  1912C,  424,  114  Pac.  603;  State  v.  Cook,  42  Mont.  329, 
112  Pac.  537;  State  v.  Fowler,  .59  Mont.  346,  196  Pac.  992.) 

The  objection  made  to  instruction  No.  7  is  as  follows:  ''The 
defendant  objects  to  the  giving  of  court's  instruction 
[4,6]  No.  7  on  the  ground  and  for  the  reason  that  it  is 
an  incompetent  statement  of  law  and  not  the  law,  for  the  rea- 
son that  in  the  instruction  the  court  does  not  instruct  the 
jury  that  when  the  eisplanation  by  the  defendant  raises  a  rea- 
sonable doubt  in  their  minds  the  burden  of  proof  is  thrown 
upon  the  state  to  prove  the  falsity  of  the  explanation  given." 
It  is  fundamental  that  instructions  must  have  relation  to  the 
facts  given  in  evidence  in  the  particular  case.  In  this  particu- 
lar case,  three  facts  appear  in  the  evidence  on  the  part  of  the 
state  which  were  either  directly  or  impliedly  admitted  by  the 
defendant — at  least  they  are  not  disputed — ^to-wit:    (a)    The 
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animal  described  in  the  information  was  the  property  of  Sam 
Falkinburg;  (b)  that  it  was  stolen  about  September  30,  1917; 
and  (c)  that  the  defendant  had  knowledge  of  the  whereabouts 
of  the  beef  of  this  animal,  and  disposed  of  the  same  within 
four  days  after  the  animal  had  been  stolen.  This  was  the 
theory  of  the  ease  at  the  time  the  jury  was  instructed,  as 
shown,  not  only  by  the  testimony  in  the  case,  but  also  by 
the  instructions  given  by  the  court  and  the  instructions 
offered  by  the  defendant.  Instruction  No.  7  is  only  one 
of  a  series  of  instructions  given  by  the  court  bear- 
ing upon  the  effect  of  the  possession  of  stolen  property.  In- 
structions Nos.  5,  6,  8,  10  and  11  we  believe  fully  meet  the 
objection  which  defendant  urged  to  instruction  No.  7,  and 
these  instructions  were  not  objected  to,  and  are  binding  upon 
the  defendant.  Instruction  No.  7  as  given  is  more  favorable 
to  defendant  than  it  would  have  been  had  it  been  made  to 
meet  defendant's  suggestion  as  appears  from  the  objection 
made. 

The  appellant  refers  to  State  v.  Trosper,  41  Mont.  442,  109 
Pac.  858,  but  we  believe  that  case,  and  the  authorities  cited 
therein  with  approval,  together  with  the  decision  in  the  WU- 
Jette  Case,  supra,  sustain  the  position  here  taken. 

The  defendant  also  complains  of  th?  act  of  the  court  in 
[6]  refusing  to  give  his  proposed  instruction  No.  2.  This 
proposed  instruction  is  to  the  effect  that  where  the  evidence 
shows  that  the  property  was  stolen  by  someone,  and  the  de- 
fendant was  recently  in  possession  of  it,  it  is  wholly  immate- 
rial how  strong  the  case  may  be,  he  cannot  be  convicted  if  the 
evidence  offered  by  the  defendant  in  explanation  of  his  posses- 
sion is  sufficient  to  raise  a  reasonable  doubt  of  his  guilt,  though 
the  explanation  may  not  be  rea'sonable,  probable,  satisfactory, 
or  true.  As  an  abstract  proposition  of  law,  it  is  undoubtedly 
true  that  it  is  immaterial  how  strong  a  case  the  state  may 
make  against  a  defendant;  if  the  jury  has  a  reasonable  doubt 
from  any  cause  as  to  his  guilt,  it  is  its  duty  to  acquit  him,  and 
this  is  exactly  what  the  court  in  this  case  told  the  jury  to 
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do  by  the  instructions  given — ^Nos.  5,  6,  7,  8,  8%,  9,  10  and  11 
— and  then  by  instruction  No.  12  the  court  told  the  jury  that 
it  was  the  sole  judge  of  the  effect  and  weight  of  the  evidence. 
We  do  not  approve  of  the  form  of  this  instruction  offered  by 
the  defendant,  and  we  think  the  matter  stated  therein  is  fully 
covered  by  the  other  instructions  given  by  the  court. 

Appellant  further  complains  of  the  action  of  the  court  in 
[7]  refusing  to  give  his  proposed  instruction  No.  3.  This 
proposed  instruction  No.  3  reads:  **You  are  instructed  that  the 
mere  possession  of  stolen  property,  unexplained  by  the  de- 
fendant, however  soon  after  the  taking,  is  not  suiBBcient  to 
justify  a  conviction.  It  is  a  circumstance  which,  taken  in 
connection  with  other  testimony,  is  to  determine  the  question 
of  guilt.  Yet,  if  you  believe  from  the  evidence  that  the  de- 
fendant was  found  in  the  possession  of  the  property  described 
in  the  information,  or  claimed  to  be  the  owner  thereof  after 
the  alleged  taking,  this  is  a  circumstance  tending  in  some 
degree  to  show  guilt,  but  not  suflScient,  standing  alone,  unsup- 
ported by  other  evidence,  to  warrant  you  in  finding  him  guilty. 
There  must  be,  in  addition  to  proof  of  possession  of  stolen 
property,  proof  of  corroborating  circumstances,  tending  of 
themselves  to  establish  guilt." 

The  only  manner  in  which  this  instruction  differs  from  in- 
struction No.  5  given  by  the  court  is  that  the  proposed  in- 
struction contains  the  additional  sentence:  ''There  must  be, 
in  addition  to  proof  of  possession  of  stolen  property,  proof  of 
corroborating  circumstances,  tending  of  themselves  to  estab- 
lish guilt."  In  the  beginning  of  the  instruction,  the  court 
distinctly  told  the  jury  that  the  mere  possession  of  stolen 
property,  although  unexplained  by  the  defendant,  was  not 
of  itself  sufiBcient  to  justify  conviction;  hence  it  necessarily 
follows  that  before  a  jury,  yielding  obedience  to  this  instruc- 
tion, could  return  a  verdict  of  guilty,  there  must  be  before 
it  some  evidence  in  addition  to  the  evidence  of  possession, 
which  tends  to  connect  the  defendant  with  the  crime. 
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By  instruction  No.  6  the  court  told  the  jury  that  the  posses- 
sion of  recently  stolen  property  must  be  personal  and  exclu- 
sive, and  must  involve  a  distinct  and  conscious  assertion  of 
property  rights  by  the  defendant,  and  then  the  instructions 
are  to  the  effect  that,  in  addition  to  this,  there  must  be  other 
evidence.  We  do  not  believe  there  was  any  error  in  refusing 
to  give  instruction  No.  3,  offered  by  defendant. 

Defendant's  requested  instruction  No.  1  was  merely  the 
general  instruction  to  the  jury  to  acquit.  All  objections  made 
by  the  appellant  to  the  instruction  given,  and  to  those  pro- 
posed and  refused,  have  relation  almost  exclusively  to  the 
matter  of  the  evidence,  and  we  here  again  call  attention  to 
the  Willeite,  SparkSy  and  WUsan  Cases,  sv/pra. 

We  recommend  that  the  judgment  and  order  appealed  from 
be  affirmed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  judgment  and  order  appealed  from 
Ije  affirmed. 

Rehearing  denied  July  6,  1921. 


STATE,  Respondent,  v.  BERNDT,  Appellant. 

(No.   4,539.) 
(Submitted  June  2,  1921.     Decided  June  20,   1921.); 

[199    Pae.   444.] 

Criminal   Law — Prostitution — White    Slavery — Evidence  —  In* 
sufficiency. 

1.  Where,  under  an  information  charging  defendant  with  a  violation 
of  the  White  Slavery  Act  (Chap.  1,  Laws  1911),  in  aiding  an 
unmarried  woman  to  obtain  transportation  from  one  county  to  a  point 
in  another  county,  the  evidence  of  the  state  disclosed  no  more  than 
that  the  accused  on  a  certain  day  conveyed  the  woman  from  one 
point  to  another  in  the  same  county  after  which  they  were  not  again 
seen  together  until  some  five  months  thereafter,  when  they  were 
found  in  another  state  living  together  in  a  state  of  adultery,  it  was 
insufficient  to  warrant  conviction  under  the  information. 
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Appeals  from  Digirict  Court,  BOUwater  County;  Albert  P. 
Stark,  Judge. 

AuoTTST  H.  Berndt  was  convicted  of  white  sLavery  and  he 
appeals  from  the  judgment  and  order  denying  a  new  trial. 
Beversed  and  remanded. 

Messrs.  Nichols  ds  WUson  and  Mr,  Oeorge  A.  Westover,  for 
Appellant,  submitted  a  brief;  Mr.  Harry  L.  WUson  argued 
the  canse  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  sabmitted  a  brief;  Mr.  L,  A. 
Foot,  Assistant  Attorney  General,  and  Mr.  M.  £.  ParceUs, 
County  Attorney  of  Stillwater  County,  argued  the  cause 
orally. 

MR.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

Defendant  was  tried  and  convicted  in  Stillwater  county 
upon  an  information  charging  a  violation  of  section  1  of 
Chapter  1,  Laws  of  the  Twelfth  Session,  1911,  commonly  called 
the  Donlan  White  Slave  Law,  and  sentenced  to  an  indetermi- 
nate term  in  the  state  prison.  Motion  for  a  new  trial  was 
denied,  and  appeal  is  from  the  order  denying  a  new  trial  and 
from  the  judgment. 

The  information  in  substance  charges  the  defendant  with 
[1]  unlawfully  and  feloniously  aiding  and  assisting  an  un- 
married woman  of  the  age  of  eighteen  years  to  obtain  trans- 
portation from  a  point  in  Stillwater  county  to  Butte,  in  Silver 
Bow  county,  Montana,  for  the  purpose  of  prostitution  or  con- 
cubinage. The  testimony  discloses  that  on  the  early  morning  of 
March  4,  1919,  the  defendant  conveyed  Mildred  Lillian  Hoff- 
man, unmarried  and  eighteen  years  of  age,  to  Columbus,  Still- 
water county,  Montana,  from  a  point  more  than  twenty  miles 
distant  in  the  same  county;  that  they  were  not  seen  together 
from  that  date  until  the  following  August,  in  Seattle,  Wash- 
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ington,  at  whicli  place  they  were  living  together  unlawfully 
as  husband  and  wife.  The  evidence  further  shows  that  shortly 
after  his  arrest  and  at  other  times  before  trial  the  defendant 
made  certain  statements  with  regard  to  his  relations  with  the 
prosecuting  witness,  but  such  statements  in  no  way  assist  the 
state  in  establishing  the  charge  laid  in  the  information,  and 
the  record  is  wholly  devoid  of  any  evidence  to  prove  the  crime 
as  alleged.  The  fact,  and  it  is  uncontroverted,  that  defendant 
and  prosecuting  witness  were  living  in  a  state  of  adultery 
in  a  foreign  state  and  at  a  time  more  than  five  months  re- 
moved from  the  date  charged  in  the  information,  and  without 
any  other  facts  or  circumstances  before  the  court,  except  the 
conveyance  to  Columbus  on  March  4,  1919,  raises  but  the 
merest  suspicion  of  the  guilt  of  the  accused  and  is  wholly  in- 
sufficient to  convict. 

Upon  the  trial  the  defendant  offered  no  defense  and  moved 
the  court  for  a  directed  verdict  upon  the  ground  of  the  insuffi- 
ciency of  the  evidence.  The  motion  should  have  been  granted. 
Under  no  possible  theory  is  the  evidence  sufficient  to  sustain 
the  verdict,  and  we  therefore  recommend  that  the  judgment 
and  order  refusing  a  new  trial  be  reversed,  and  the  cause  be 
remanded  to  the  district  court  of  Stillwater  county,  with 
directions  to  grant  a  new  trial. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  to  the  district  court  of  Stillwater  county,  with 
directions  to  grant  a  new  trial. 

Beversed  cmd  remanded. 
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J.  L  CASE  THRESHING  MACHINE  CO.,  Respondent,  v. 
STEWART,  Secebtabt  op  State,  Appellant. 

(No.   4,764.) 
(Submitted  June  7,  1921.    Deeided  June  27,  1921.) 

[^99   Pac.   909.] 

Licerise  Fees — Foreign  Corporations — Capital  Stock — Certifi^ 
cotes  of  Increase — Filing  Fees — Statutes — UnconstittUionality 
— Federal  Constitution — Commerce  and  Due  Process  of  Law 
Clauses. 

Foreign  Corporations — Capital  Stock — Certificate  of  Increase — ^Filing  Fee 
— Statute — Unconstitutionality. 

1.  Held,  that  section  165,  Revised  Codes,  requiring  the  secretary 
of  state  to  collect  a  graduated  fee  for  the  filing  of  certificates  of 
incorporation  and  increase  of  capital  stock,  based  upon  the  entire 
capital  stock,  is  invalid  as  to  a  foreign  corporation  engaged  both 
in  interstate  and  intrastate  business  and  only  a  portion  of  whose 
capital  stock  is  represented  by  property  owned  and  business  done  by 
it  in  this  state,  as  in  contravention  of  the  commerce  and  due  process 
of  law  clauses  of  the  federal  Constitution. 

Courts — Federal  Questions — ^Decision  of  United  States  Supreme   Court 
Conclusive. 

2.  In  a  case  involving  a  federal  question,  the  decisions  of  the  su- 
preme court  of  the  United  States  are  conclusive  and  binding  upon 
state  courts. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Wtw. 
H,  Poorman,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Machine  Company 
against  Charles  T.  Stewart,  as  Secretary  of  State  of  the  State 
of  Montana.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Mr,  Wellington  D,  Rankin,  Attorney  General,  and  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  for  Appellant,  submitted 
a  brief;  Mr.  Foot  argued  the  cause  orally. 


1.  Imposition  of  license  tax  on  foreign  corporations,  see  notes  in 
96  Am.  Dec.  338;  3  Ann.  Cas.  632;  Ann.  Oaa.  1913C,  812;  Aim.  Om. 
1916C,  1248;  Ann.  Oas.  1918C,  620. 
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Messrs.  Ounn,  Rasch  &  HaU,  for  Respondent,  submitted  a 
brief;  Mr*  M.  8.  Otmn  argued  the  cause  orally. 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  J.  I.  Case  Threshing  Machine  Company  is  a  Wisconsin 
corporation  engaged  in  the  manufacture  and  sale  of  farm  ma- 
chinery, with  its  principal  place  of  business  at  Racine.  It  main- 
tains a  branch  office  and  supply  depot  at  Billings,  Montana, 
and  sub-branch  houses  at  Lewistown,  Great  Falls  and  Glasgow. 
It  engages  in  interstate  and  intranstate  business,  but  its  inter- 
state business  is  by  far  the  greater.  It  had  complied  with  the 
laws  of  Montana  and  had  actively  engaged  in  the  transaction 
of  its  business  in  this  state,  when  it  increased  its  capital  stock 
from  $5,000,000  to  $40,000,000.  It  thereupon  tendered  to  the 
secretary  of  state  of  this  state,  for  filing,  a  duly  authenticated 
copy  of  the  certificate  of  increase,  together  with  a  filing  fee 
of  $3.  The  secretary  of  state  refused  to  file  the  certificate 
except  upon  the  payment  of  $3,685 — the  correct  fee  computed 
according  to  the  provisions  of  section  165,  Revised  Codes, 
Payment  was  thereupon  made  under  protest,  and  this  action 
instituted  to  recover  the  difference  between  the  amount  ten- 
dered and  the  amount  demanded.  The  trial  court  rendered 
judgment  for  the  plaintiff,  and  defendant  appealed. 

The  integrity  of  the  judgment  depends  upon  the  answer  to 
[1]  the  inquiry:  Is  section  165,  Revised  Codes,  a  valid  legis- 
lative enactment  enforceable  against  the  plaintiff  in  this 
action t    That  section  reads  as  follows: 

*'The  secretary  of  state,  for  services  performed  in  his  office, 
must  charge  and  collect  the  following  fees:  *  •  *  iv.  For 
recording  and  filing  each  certificate  of  incorporation  and  each 
certificate  of  increase  of  capital  stock,  the  following  amounts 
shall  be  charged:  Amounts  up  to  $100,000,  fifty  cents  per  thou- 
sand dollars.  Additional  from  $10p,000  to  $250,000,  forty  cents 
per  thousand  dollars.  Additional  from  $250,000  to  $500,000 
thirty  cents  per  thousand  dollars.    Additional  from  $500,000  to 
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$1,000,000,  twenty  cents  per  thousand  dollars.  Additional  over 
$1,006,000,  ten  cents  per  thousand  dollars.  Providing  that  no 
fee  for  filing  any  articles  of  incorporation  or  increase  of  capital 
stock  shall  be  less  than  $20,  except  religious  societies,  churches, 
and  organizations  for  religious  purposes,  not  having  a  capital 
stock,  and  not  being  organized  for  the  purpose  of  profit." 

Many  other  states  have  passed  similar  statutes,  and  the  con- 
troversfy  over  the  constitutionality  of  such  legislation  has  been 
waged  in  the  courts  almost  continuously  during  the  last  ten 
years.  In  1910  the  supreme  court  of  the  United  States  held 
a  similar  Act  of  the  Kansas  legislature  invalid  as  imposing 
restrictions  upon  interstate  commerce  and  taking  property 
without  due  process  of  law.  {Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  1,  54  L.  Ed.  355,  30  Sup.  Ct.  Rep.  190.) 
That  case  was  thereafter  followed  by  Pullman  Co,  v.  Kansas, 
216  U.  S.  56,  54  L.  Ed.  378,  30  Sup.  Ct.  Rep.  232 ;  Ludwig  v. 
Western  Union  Tel.  Co.,  216  U.  S.  146,  54  L.  Ed.  423,  30  Sup. 
Ct.  Rep.  280;  International  Text-Book  Co.  v.  Pigg,  217  U.  S. 
91,  18  Ann.  Cas.  1103,  27  L.  R.  A.  (n.  s.)  493,  54  L.  Ed.  678, 
30  Sup.  Ct.  Rep.  48;  and  Atchison,  T.  <t  8.  F.  B.  Co.  v. 
O'Connor,  223  U.  S.  280,  Ann.  Cas.  1913C,  1050,  56  L.  Ed. 
436,  32  Sup.  Ct.  Rep.  216.  In  1913  the  question  was  pre- 
sented to  this  court,  and,  deeming  ourselves  bound  by  the 
decisions  of  the  Western  Union  Telegraph  Company  Case  and 
kindred  cases  above,  we  held  that  section  165  cannot  be  en- 
forced as  against  a  foreign  corporation  engaged  in  interstate 
commerce.  (Chicago  etc.  Ry.  Co.  v.  Smndlehurst,  47  Mont. 
119,  130  Pac.  966.)  In  1913  the  question  again  came  before 
the  supreme  court  of  the  United  States,  in  Baltic  Mining  Co. 
V.  Massachusetts,  231  U.  S.  68,  58  L.  Ed.  127,  34  Sup.  Ct. 
Rep.  15.  The  statutes  of  Massachusetts  involved  (Laws  1909, 
Chap.  490)  provided  for  an  excise  tax  of  one-fiftieth  of  one 
per  cent  upon  the  par  value  of  the  authorized  capital  stock 
of  every  foreign  corporation  doing  business  in  the  state,  but 
fixed  a  limit  of  $2,000  as  the  maximum  fee  to  be  charged 
in  any  case.    This  statute  was  upheld  as  a  valid  exercise  of 
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legifilative  authority  by  the  state,  and  the  opinion  was  quite 
general  among  members  of  the  legal  profession  that  the  court 
had,  in  effect,  overruled  its  former  decisions  in  the  Western 
Union  Telegraph  Company  Case  and  other  cases  of  that  group. 
In  harmony  with  the  decision  in  the  Baltic  Mining  Co.  Case 
are  St.  Louis,  8.  W.  B.  Co.  v.  Arkansas,  235  U.  S.  350,  59 
L.  Ed.  265,  35  Sup.  Ct.  Rep.  99;  Kansas  City,  Pt.  8.  dk  M. 
B.  Co.  V.  Botkin,  240  U.  S.  227,  60  L.  Ed.  617,  36  Sup.  Ct. 
Rep.  261;  Kansas  City,  M.  &  B.  B.  Co.  v.  StUes,  242  U.  S. 
Ill,  61  L.  Ed.  176,  37  Sup.  Ct.  Rep.  58;  and  General  Bail- 
way  Signal  Co.  v.  Virginia,  246  U.  S.  500,  62  L.  Ed.  854,  38 
Sup.  Ct.  Rep.  360. 

When  the  question  again  presented  itself  to  this  court  in 
1914,  we  held  that  section  165  might  be  enforced  against  a 
foreign  corporation  engaged  in  interstate  business  in  this 
state,  although  but  a  small  percentage  of  its  capital  stock  was 
represented  by  the  business  transacted  here,  basing  our  con- 
clusion upon  the  decision  in  Baltic  Mining  Co.  y.  Massachii- 
setts,  above.  (State  ex  rel.  General  Electric  Co.  v.  Alderson, 
49  Mont.  29,  140  Pac.  82.)  In  1915  our  legislature  supplanted 
section  165  so  far  as  it  prescribes  the  fees  for  filing  a  certified 
copy  of  the  charter  or  articles  of  incorporation  of  a  foreign 
corporation  entering  this  state  to  conduct  business,  but  it  did 
not  make  any  change  in  the  schedule  of  fees  to  be  charged 
for  filing  a  certificate  of  increase  of  capital  stock.  (Chap. 
37,  Laws  1915.)  This  new  legislation  met  the  objections 
lodged  against  the  Kansas  statute  in  the  Western  Union  Tele- 
graph Company  Case  by  imposing  the  fee  only  upon  the  pro- 
portion of  the  foreign  corporation's  capital  stock  represented 
by  its  property  and  business  in  this  state,  as  opposed  to  the 
plan  adopted  in  section  165,  which  imposes  the  fee  upon  the 
entire  capital  stock  wherever  held  or  employed  and  without 
reference  to  the  amount  of  capital  used  or  business  transacted 
in  this  state.  But  Chapter  37  has  no  application  to  the  case 
now  before  us. 


384  J.  L  Casb  T.  M.  Co.  r.  Stbwabt.      [June  T.  '21 

[00  HoBt.  380.] 

The  lecretary  of  state  proceeded  under  the  proyisions  of 
section  165  above,  and  we  are  confronted  again  with  the  ques- 
tion: Is  this  statute  a  valid  legislative  enactment  as  applied 
to  any  foreign  corporation  a  portion  only  of  whose  capital 
stock  is  represented  by  property  owned  and  business  transacted 
in  this  state  f  The  prevailing  impression  that  the  Baltic  Min- 
ing Company  Case  had  modified  or  overruled  the  decision  in 
the  Western  Union  Telegraph  Co.  Case  was  finally  dissipated 
completely  by  more  recent  decisions  of  the  supreme  court 
of  the  United  States.  In  Looney  v.  Crane  Co.,  245  U.  S.  178, 
62  L.  Ed.  230,  38  Sup.  Ct.  Rep.  85,  decided  in  1917,  there 
came  before  the  court  the  question  of  the  validity  of  a  statute 
of  Texas  in  principle  the  same  as  our  section  165,  and  upon  a 
statement  of  facts  which  cannot  be  distinguished  from  the 
facts  of  the  present  case.  The  court  held  the  statute  invalid, 
reaffirmed  the  Western  Union  Ca^se,  and  referred  specifically  to 
the  contention  advanced  that  the  Baltic  Mining  Co,  Case  had 
overruled  it.  The  court  not  only  disclaimed  any  intention  to 
do  so,  but  insisted  that  no  such  effect  could  be  given  to  the 
decision  in  the  latter  case.  On  the  contrary,  the  court  pointed 
out  that  the  Baltic  Case,  and  other  cases  of  that  group,  pro- 
ceeded upon  conditions  peculiar  to  the  particular  cases;  that 
the  statute  involved  in  each  of  those  controversies  contained 
particular  provisions  which  so  qualified  and  restricted  its 
operation  and  necessarily  its  effect  as  to  lead  to  the  result 
reached.  Those  conditions,  the  court  said,  related  to  the  sub- 
ject matter  upon  which  the  tax  was  levied  or  to  the  amount  of 
the  taxes  in  other  respects  paid  by  the  corporation,  or  limita- 
tions on  the  amount  of  the  tax  authorized  when  a  much  larger 
amount  would  have  been  due  upon  the  basis  upon  which  the 
tax  was  apparently  levied.  In  1914  the  Massachusetts  statute 
of  1909  was  amended  by  removing  the  limitation  of  $2,000 
as  the  maximum  tax  to  be  collected.  In  International  Paper 
Co.  V.  Massachusetts,  246  U.  S.  135,  Ann.  Cas.  1918C,  617, 
62  L.  Ed.  624,  38  Sup.  Ct.  Rep.  292,  the  validity  of  this 
amended   statute   was   the   question   for   determination.      The 
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court  again  reaffirmed  its  decision  in  the  Western  Union  Tele- 
graph Co,  Case,  held  that  the  new  legislation  in  Massachusetts 
rendered  the  statute  invalid,  and  again  reviewed  the  contro- 
versy which  had  arisen  over  the  seeming  conflict  between  the 
group  of  cases  represented  by  the  Baltic  Mining  Co.  Case  on 
the  one  hand,  and  the  group  represented  by  the  Western 
Union  Telegraph  Co.  Case  on  the  other,  expounded  the  views 
of  the  court,  and  declared  that  the  Western  Union  Telegraph 
Co,  Case  and  kindred  cases,  including  Looney  v.  Crane  Co,, 
were  decisive  of  the  case  then  under  consideration.  The  court 
declared  the  following  principles  to  be  settled: 

"1.  The  power  of  a  state  to  regulate  the  transaction  of 
local  business  within  its  borders  by  a  foreign  corporation — 
meaning  a  corporation  of  a  sister  state — ^is  not  unrestricted 
and  absolute,  but  must  be  exerted  in  subordination  to  the 
limitations  which  the  Constitution  places  on  state  action. 

"2.  Under  the  commerce  clause  exclusive  power  to  regulate 
interstate  commerce  rests  in  Congress,  and  a  state  statute 
which  either  directly  or  by  its  necessary  operation  burdens 
such  commerce  is  invalid,  regardless  of  the  purpose  with  which 
it  was  enacted. 

^'3.  Consistently  with  the  due  process  clause,  a  state  cannot 
tax  property  belonging  to  a  foreign  corporation  and  neither 
located  nor  used  within  the  confines  of  the  state. 

"4.  That  a  foreign  corporation  is  partly,  or  even  chiefly, 
engaged  in  interstate  commerce,  does  not  prevent  a  state  in 
which  it  has  property  and  is  doing  a  local  business  from  tax- 
ing that  property  and  imposing  a  license  fee  or  excise  in  re- 
spect of  that  business,  but  the  state  cannot  require  the  cor- 
poration, as  a  condition  of  the  right  to  do  a  local  business 
therein,  to  submit  to  a  tax  on  its  interstate  business  of  on  its 
property  outside  the  state. 

**5.  A' license  fee  or  excise  of  a  given  per  cent  of  the  entire 
authorized  capital  of  a  foreign  corporation  doing  both  a  local 
and  interstate  business  in  several  states,  although  declared  by 
the  state  imposing  it  to  be  merely  a  charge  for  the  privilege 
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of  conducting  a  local  business  therein,  is  essentially  and  for 
every  practical  purpose  a  tax  on  the  entire  business  of  the 
corporation,  including  that  which  is  interstate,  and  on  its 
entire  property,  including  that  in  other  states;  and  this  be- 
cause the  capital  stock  of  the  corporation  represents  all  its 
business  of  every  class  and  all  its  property,  wherever  located. 

* '  6.  When  tested,  as  it  must  be,  by  its  substance,  its  essential 
and  practical  operation,  rather  than  its  form  or  local  charac- 
terization, such  a  license  fee  or  excise  is  unconstitutional  and 
void  as  illegally  burdening  interstate  commerce  and  also  as 
wanting  in  due  process  because  laying  a  tax  on  property 
beyond  the  jurisdiction  of  the  state.*' 

Furthermore,  it  was  observed  that  the  Massachusetts  statute 
of  1909  contained  the  limitation  above  mentioned,  and  that 
that  feature  of  the  law  was  a  material  factor  in  the  decision 
of  the  Baltic  Mirrnig  Co,  Case.  At  the  same  time  a  like  con- 
clusion was  announced  in  Locomobile  Co,  v.  Massachmetts,  246 
U.  S.  146,  62  L.  Ed.  631,  38  Sup.  Ct.  Rep.  298.  Whatever 
difference  of  opinion  may  have  existed  heretofore  respecting 
the  power  of  a  state  to  exact  an  excise  tax  as  a  condition 
precedent  to  the  right  of  a  foreign  corporation  to  do  business 
therein,  further  discussion  of  the  subject  must  now  be  deemed 
foreclosed.  A  statute  which  imposes  the  tax  upon  the  total 
capital  stock  when  only  a  portion  thereof  is  represented  by 
the  property  and  business  of  the  corporation  in  the  state 
imposing  taxes  is  invalid.  If  the  corporation  is  engaged  in 
interstate  commerce  in  whole  or  in  part,  suQh  a  statute  contra- 
venes the  commerce  clause  of  the  federal  Constitution;  and 
such  a  statute  is  violative  of  the  due  process  clause  of  the 
Fourteenth  Amendment,  whether  the  corporation  is  engaged 
in  interstate  or  intrastate  commerce.  A  statute  may  escape 
condemnation  if  it  imposes  the  tax  only  upon  the  proportion 
of  the  total  capital  stock  represented  by  the  property  and 
business  in  the  state  imposing  the  tax,  or  if  it  provides  a  rea- 
sonable maximum  charge  to  be  imposed  without  reference  to 
the  total  capital  stock. 
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It  would  be  idle  now  to  attempt  to  justify  the  decision  in 
[2]  the  Alderson  Case,  above,  or  to  volunteer  our  views  upon 
the  subject  now  under  discussion.  In  a  case  involving  a  fed- 
eral question  such  as  is  here  presented,  the  decisions  of  the 
supreme  court  of  the  United  States  are  conclusive  and  binding 
upon  us  to  the  same  extent  and  with  the  like  effect  as  are  the 
Constitution  and  laws  of  the  United  States,  anything  in  our 
own  Constitution,  statutes  and  decisions  to  the  contrary  not- 
withstanding. Under  the  doctrine  of  the  Western  Union  Tele- 
graph Company  Case  and  kindred  cases,  including  the  three 
recent  ones  mentioned,  the  invalidity  of  section  165,  as  applied 
to  this  plaintiff  and  other  foreign  corporations  similarly  sit- 
uated, is  established  beyond  controvercQr. 

The  judgment  is  afiSrmed. 

'Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Associatb  Justices  Bett- 
NOLDSy  Coofeb  and  Qalen  concur. 


GENERAL   ELECTRIC    CO.,    Respondent,   v.    STEWART, 

Sbobetabt  of  State,  Appellant. 

(No.   4,765.) 
(Submitted  June  7,  1921.     Decided  June  27,  1921.) 

[199   Pac.   911.] 

Foreign  Corporations — Capital  Stock — Certificate  of  Increase 
— Filing  Fee — Statutes — Unconstitutionality — Federal  Con- 
stitution— Due  Process  of  Law  Clause. 

1.  Section  165,  Bevised  Codes,  imposing  upon  the  secretary  of  state 
the  duty  to  collect  a  fee  for  filing  a  certificate  of  increase  of  the 
capital  stock  of  a  foreign  corporation  doing  an  intrastate  business, 
only  a  small  portion  of  which  stock  is  represented  by  property 
owned  and  business  transacted  within  the  state,  which  fee  is  computed 
upon  its  entire  capital  stock  as  increased,  held  invalid  as  violatiTO 
of  the  due  process  of  law  clause  of  the  federal  Constitution. 
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Appeal  from  District  Court,  LeuHt  amd  datk  Coumty; 
W.  H.  Poormany  Jvdge. 

Action  by  the  General  Electric  Company  against  Charles 
T.  Stewart,  as  Secretary  of  State  of  the  State  of  Montana. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Mr,  Wellington  D,  Rankin,  Attorney  General,  and  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  for  Appellant,  submitted  a 
brief;  Mr.  Foot  argued  the  cause  orally. 

Messrs.  Chinn,  Bosch  &  Hall,  for  Respondent,  submitted  a 
brief;  Mr.  M.  8.  Grunn  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  General  Electric  Company  is  a  New  York  corporation 
which  complied  with  the  laws  prescribing  the  terms  upon 
which  a  foreign  corporation  may  engage  in  business  in  this 
state.  In  1918  it  increased  its  capital  stock  from  $105,000,000 
to  $125,000,000,  and  later  again  increased  it  to  $175,000,000. 
It  tendered  to  the  secretary  of  state  of  this  state  a  duly  au- 
thenticated copy  of  each  of  the  certificates  of  increase,  together 
with  a  filing  fee  of  $8.  The  secretary  of  state  declined  to  file 
the  certificates  unless  a  fee  of  $7,376,  computed  according  to 
the  provisions  of  section  165,  Revised  Codes,  was  paid.  The 
fee  was  paid  under  protest,  and  this  action  was  brought  to  re- 
cover the  difference  between  the  amount  tendered  and  the 
amount  demanded.  The  trial  court  rendered  judgment  for 
plaintiff,  and  defendant  appealed. 

The  argument  of  the  attorney  general  is  devoted  to  an 
[1]  attempt  to  demonstrate  that  the  entire  business  of  the 
plaintiff  corporation  in  this  state  is  intrastate  in  character, 
and  therefore  that  it  is  subject  to  the  exactions  made  by  sec- 
tion 165,  above.  For  all  purposes  of  this  appeal  it  may  be 
conceded  that  plaintiff's  business  in  this  state  is  entirely  local 
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in  character,  but  this  concession  relieves  us  only  from  consid- 
ering the  statute  above  as  an  attempt  on  the  part  of  the  legis^ 
lature  to  authorize  the  regulation  of  interstate  commerce.  The 
fee  required  by  the  statute  is  computed  upon  the  entire  cap- 
ital stock  of  the  foreign  corporation  which  seeks  to  do  busi- 
ness in  this  state,  whereas  it  is  admitted  by  defendant  that  less 
than  one  per  cent  of  plaintiff's  paid-up  capital  stock  is  repre- 
sented by  property  owned  and  business  transacted  by  it  in 
this  state.  The  supreme  court  of  the  United  States  has  held 
repeatedly:  (1)  That  a  state  statute  which  imposes  upon  a 
foreign  corporation  seeking  to  do  business  in  the  state  an 
excise  tax  or  license  fee  computed  upon  the  entire  capital 
stock,  when  only  a  part  is  represented  by  property  owned  and 
business  conducted  in  the  state,  is  essentially,  and  for  every 
practical  purpose,  a  tax  on  the  entire  property  of  the  corpora- 
tion, because  its  capital  stock  represents  all  of  its  property 
wherever  located;  (2)  that  a  state  cannot  tax  property  outside 
of  its  territorial  limits;  and  (3)  that  a  statute  which  attempts 
to  authorize  the  imposition  of  such  a  tax  or  fee,  computed 
upon  the  entire  capital  stock,  where  only  a  portion  of  it  is 
represented  by  property  owned  and  business  transacted  in  the 
state  levying  the  tax,  is  violative  of  the  due  process  clause 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  and  therefore  void.  (International  Paper  Co, 
▼.  Massachusetts,  246  U.  S.  135,  Ann.  Cas.  19180,  617,  62 
L.  Ed.  624,  38  Sup.  Ct.  Rep.  292,  and  cases  cited.) 

If  we  eliminate  from  our  consideration  the  contention  that 
section  165  attempts  to  authorize  the  regulation  of  interstate 
commerce,  this  controversy  then  is  not  distinguishable  from 
the  one  involved  in  J.  7.  Case  Threshing  Machine  Co.  v. 
Stewwrt,  amie,  p.  380,  199  Pac.  909.  Upon  the  authority  of 
that  case  the  judgment  herein  is  affirmed. 

'Aifirmed. 

Mr.  Chief  JusncB  Brantly  and  Associatb  Justices  Rby- 
NOLDS,  Cooper  and  Galen  concur. 
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STATE,  Respondent,  u  STEVENS,  Appellant. 

(No.   4,773.) 
(Submitted  June  4,  1921.     Decided  June  27,  1921.) 

[199   Pac   256.] 

Critnindl  Law  —  Orand  Larceny  —  Admissions — Confessions — 
Motive  —  Evidence  —  Jurisdiction  —  County  Attorney  —  Ar- 
gument to  Jury — New  Trial — Newly  Discovered  Evidence — 
Harmless  Error. 

Criminal  Law — Quilt  of  Defendant  Establielied — Wlien  New  Trial  not  to 
be  Granted. 

1.  Where  the  record  conclusively  establishes  the  guilt  of  the  de- 
fendant charged  with  crime,  a  new  trial  will  not  be  granted  even 
though  there  was  error  on  the  trial,  unless  it  dearly  appears  that 
such  error  actually  prejudiced  him  in  his  right  to  a  fair  trial. 

Orand  Larceny — ^Mental    Attitude    of    Defendant — Evidence — Admissi- 
bility. 

2.  In  a  prosecution  for  grand  larceny,  a  statement  of  accused, 
made  shortly  before  the  commission  of  the  crime,  that  it  was  unfair 
for  some  to  have  millions  and  others  no  money,  that  it  should 
be  distributed  equally,  and  that  most  of  the  rich,  including  the 
president  of  the  bank  for  which  he  worked  and  from  which  he  stole, 
got  their  money  by  robbing  the  poor,  etc,,  held  admissible  to  show  the 
mental  attitude  of  defendant  toward  private  rights  in  property  as 
well  as  his  prejudice  against  persons  who  have  acquired  property. 

8ame — "Confession" — "Admission" — Definition. 

3.  A  "confession"  is  an  acknowledgment  in  express  terms,  by  a 
party  in  a  criminal  case,  of  his  guUt  of  the  crime  charged,  while 
an  "admission"  is  a  statement  by  the  accused,  direct  or  implied, 
of  facts  pertinent  to  the  issue,  and  tending,  in  connection  with  proof 
of  other  facts,  to  prove  his  guilt,  but  of  itself  insufficient  to 
authorize  a  conviction. 

Same — Admissions  Against  Interest — Admissibility. 

4.  While  confessions  may  not  be  received  in  evidence  unless  shown 
to  have  been  made  voluntarily,  admissions  against  interest  are  ad- 
missible without  such  a  foundation  having  been  laid,  the  party  charged 
to  have  made  them  being  permitted  to  show  the  circumstances  under 
which  they  were  made,  for  consideration  of  the  jury  in  determining 
their  weight. 

Same. 

6.  Statements  of  one  accused  of  grand  larceny  that  two  othery 
were  to  meet  him  and  divide  the  money,  that  his  superior  officer 
in  the  bank  to  which  the  money  belonged  told  him  to  bring  it  to 
him  from  the  postoffice,  he  to  receive  part  of  it,  and  that,  on  hit 
way  to  the  bank  with  the  money,  he  stepped  into  an  empty  build- 
ing, where  two  men  received  the  money,  knocked  him  down,  went 
with  him  to  the  back  of  a  house,  where  they  gagged  him,  and  that 
he  was  to  meet  them  afterward  and  receive  his  share,  were  admissions, 
not    confessions,    being   mere   statements   of   fact   from   which   guilt 
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might  be  inferred,  but  not  acknowledgments  thereof,  and  therefore 
admissible  without  first  showing  they  were  made  voluntarily. 

Same — Contradictory  and  False  Statements — ^Admissions. 

6.  Statements  made  by  defendant,  claimed  by  him  to  have  been 
confessions,  which  were  contradictory  of  each  other  and  false  and 
used  by  the  state,  not  as  confessions,  but  as  showing  his  attitude 
toward  the  crime,  though  on  a  different  state  of  facts,  held  ad- 
missible as  admissions  against  interest. 

Same — ^Motive — Efforts  to  Borrow  Money — ^Admissible  in  Evidence. 

7.  Evidence  of  efforts  on  the  part  of  defendant  charged  with  lar- 
ceny to  obtain  a  loan  shortly  prior  to  its  commission  was  admissible 
to  show  an  inducement  or  motive  for  the  crime. 

Same — ^Failure  of  Defendant  to  Testify — ^Instruction — Harmless  Error. 

8.  Where  defendant  did  not  testify  in  his  own  behalf,  an  instrue* 
tlon  in  the  words  of  section  94S4,  Bevised  Codes,  that  if  defendant 
does  testify,  the  jury,  in  judging  of  the  credibility  and  weight 
of  his  testimony,  may  take  into  consideration  the  fact  that  he  is 
the  defendant  and 'the  nature  and  enormity  of  the  crime,  though 
unnecessary,  was  harmless. 

Same — ^Money  Surreptitiously  Taken  from  Postoffice — Jurisdiction. 

0.  The  fact  that  defendant  bank  employee  surreptitiously  secured 
the  money  with  the  larceny  of  which  he  was  charged  from  the 
United  States  postoffice,  and  thus  also  committed  an  offense  against 
the '  federal  law,  did  not  deprive  the  state  court  of  jurisdiction  to 
try  the  cause  as  for  a  crime  conunitted  under  its  statute,  the  juris- 
dictions not  being  conflicting. 

Same — Admissions    Against    Interest — ^Whole    of    Statement    to    be    Con- 
sidered by  Jury. 

10.  In  considering  statements  against  interest  made  by  defendant 
after  the  charge  for  which  he  is  on  trial  was  made,  the  jury  should 
take  into  consideration  the  whole  statement  or  conversation,  in  view  of 
the  likelihood  of  the  witness  to  forget  or  misunderstand  what  was 
said  or  intended. 

Same — Admissions — Self-serving   Declarations — ^Inadmissibility. 

11.  Evidence  of  statements  in  behalf  of  the  party  making  them 
is  not  competent;  hence  an  instruction  that  defendant  was  entitled 
to  the  benefit  of  what  he  said  in  his  own  behalf  in  certain  admis- 
sions was  properly  refused. 

Same — Trial — Objectionable    Eemarks    by    County    Attorney — ^When    not 
Beviewable. 

12.  Where  the  county  attorney's  argument  to  the  jury  is  not  shown 
in  the  record,  and  the  portions  of  it  deemed  objectionable  are  not 
settled  in  any  way  by  the  court,  error  in  this  regard  cannot  be 
considered  on  appeal 

Same — Trial — Eemarks  by  County  Attorney — Context  must  be  Shown. 

13.  A  single  statement  or  remark  of  the  county  attorney  in  his 
address  to  the  jury,  apart  and  separate  from  the  connection  in 
which  it  was  used,  is  incapable  of  accurate  interpretation,  and 
hence  determination  of  whether  it  was  prejudicial  to  defendant,  im- 
possible. 

7.    Admissibility  of  evidence  of  financial  condition  of  defendant  in 
prosecution  for  larceny,  see  note  in  19  Ann.  Oaai  117. 
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Same — Admissioxis— Improper   Persuasion   and   Inducements — ^Not   Ground 
for  New  Trial. 

14.  Alleged  improper  methods  consisting  of  persuasion  and  induce- 
ments to  secure  from  defendant  a  statement  as  to  the  truth  of  de- 
fendant's connection  with  the  larcenj  charged  against  him  went  to 
the  weight  of  the  statement  as  evidence  for  the  jury's  determina- 
tion, and  did  not  constitute  a  ground  for  a  new  trial,  the  interests 
of  defendant  having  been  fullj  protected  on  the  trial  in  this  re- 
spect. 

Same — Newly  Discovered  Evidence — New  Trial — When  not  to  be  Granted. 

15.  A  new  trial  asked  for  on  the  ground  of  newly  discovered  evi- 
dence, based  on  a  stipulation  of  counsel  that  after  trial  and  sentence 
events  occurred  which  showed  that  defendant  did  not  profit  from  his 
crime,  but  that  others  obtained  the  money  from  the  place  where  it 
was  hidden  by  defendant,  cannot  be  granted  by  the  supreme  court 
for  the  purpose  of  enabling  him  to  obtain  a  lighter  sentence  than 
the  court  imposed  in  the  absence  of  such  knowledge. 

Appeals  from  District  Court,  Lewis  and  Clark  Cotunty; 
B.  Lee  Word,  Judge. 

Charles  Stevens  was  convicted  of  grand  larceny,  and  ap- 
peals from  the  judgment  and  an  order  refusing  a  new  trial. 
AflSrmed. 

Mr.  A,  H.  McCowneU  and  Mr.  F.  W.  Mettler,  for  Appellant, 
submitted  a  brief  and  one  in  reply  to  that  of  Respondent; 
Mr.  Mettler  argued  the  cause  orally. 

The  testimony  of  the  witness  Patrick  Keys  was  improperly 
admitted.  It  could  not  have  and  did  not  have  the  remotest 
relation  to  or  bearing  upon  the  question  of  whether  the  de- 
fendant was  guilty  as  charged  in  the  information.  On  the 
other  hand,  it  was  calculated  to,  and  undoubtedly  did,  preju- 
dice the  defendant  in  the  minds  of  those  members  of  the  jury, 
if  any,  who  were  not  socialists,  or  who  might  have  lots  of 
money,  or  have  friends  who  had  lots  of  money,  and  who  did 
not  obtain  it  by  robbing  the  poor.  As  stated  in  the  objection 
to  the  testimony,  these  statements  only  tend  **to  show  the 
philosophy  of  the  defendant,"  and  while  this  philosophy  may 
be  unsound,  it  is  not  in  any  way  criminal  or  unlawful.  If 
the  defendant  had  expressed  the  opinion  or  belief  that  in  order 
to  bring  about  the  equal  distribution  of  money  it  would  be 
proper  to  steal  from  the  rich;  or  if  he  had  said  that  because 
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the  rich  people  had  stolen  their  money  it  would  be  proper 
to  steal  from  them  in  turn,  a  different  question  would  now  be 
presented. 

The  testimony  of  the  witness  Benedict  was  even  more  glar- 
ingly incompetent,  improper  and  prejudicial.  It  was  to  the 
effect  that  a  short  time  before  the  time  of  the  alleged  robbery 
the  defendant  came  to  him  with  Mrs.  McNamara  for  the  purpose 
of  borrowing  $4,000,  which  was  not  the  offense  charged.  If 
it  is  criminal  or  immoral  to  attempt  to  borrow  money,  then  all 
men  are  immoral, — and  some  women.  If  an  attempt  to  rob 
Gilbert  Benedict  of  $4,000  had  been  made,  it  is  very  doubtful 
if  the  evidence  would  be  even  then  competent,  because  there 
was  no  real  or  apparent  connection  with  the  offense  charged. 

To  render  evidence  of  collateral  facts  competent,  there  must 
be  some  natural,  necessary  or  logical  connection  between  them 
and  the  inference  or  result  which  they  are  designed  to  es- 
tablish. (8  R.  C.  L.  180,  sec.  172.)  A  wider  range  of  evi- 
dence  is  permitted  in  showing  intent  or  motive  than  is  allowed 
in  support  of  other  issues.  But  it  cannot  be  extended  to  facts 
or  circumstances  which  do  not  naturally  or  necessarily  bear 
on  the  issue  to  be  established,  precisely  as  evidence  of  all 
collateral  facts  and  circumstances  must  be  confined  to  the 
proof  of  those  which  have  a  legitimate  and  direct  connection 
with  the  principal  transaction.  {Id,,  sec.  174.)  Where  a 
prisoner  is  charged  with  an  offense,  it  is  of  the  utmost  im- 
portance to  him  that  the  facts  laid  before  the  jury  should 
consist  exclusively  of  the  transaction  which  forms  the  subject 
of  the  indictment  and  matters  relating  thereto,  which,  alone, 
he  can  be  expected  to  come  prepared  to  answer.  (Id.,  sec, 
194.) 

The  court  erred  in  admitting  in  evidence  the  alleged  con- 
fessions, or,  as  they  are  called  by  counsel  for  the  state  and  the 
lower  court,  *' admissions,"  of  the  defendant,  as  set  forth  in 
specifications  of  error  No.  8,  9,  10  and  11.  There  were  two  of 
these  confessions,  the  first  implicating  Ford  and  Blodgett,  and 
the  second  implicating  £aufman  and  his  nephew,  Earl  Fallon. 
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We  will  first  take  up  the  q.ucstion  of  whether  these  statemeBts 
are  in  fact  confessions,  or  merely  admissions. 

Mr.  Wharton  in  volume  2  of  his  work  on  Criminal  Evidence, 
page  1266,  distinguishes  confessions  from  admissions  as  fol- 
lows: ''An  admission  is  distinguished  from  a  confession  by 
the  fact  that  the  term  'admission'  in  criminal  matters  relates 
to  matters  of  fact  that  do  not  involve  criminal  intent,  and  a 
confession  is  an  acknowledgment  of  guilt.  The  distinction  be- 
tween confessions  and  admissions  must  always  be  maintained, 
from  the  fact  that  admissions  are  always  admissible  in  evi- 
dence under  an  exception  to  the  rule  excluding  hearsay  evi- 
dence, provided  such  admissions  are  made  against  interest, 
while  a  confession  must  be  affirmatively  shown  to  have  been 
made  under  conditions  which  would  not  induce  a  false  state- 
ment." A  reading  of  the  details  of  the  written  confession 
implicating  Ford  and  Blodgett,  in  the  light  of  the  foregoing 
clearly  defined  distinction  between  an  admission  and  a  confes- 
sion, will  leave  no  doubt  that  it  is  a  confession,  pure  and 
simple. 

Each  of  these  confessions,  while  absolutely  inconsistent  with 
the  other,  is  perfectly  consistent  with  the  guilt  of  the  defend- 
ant, and  utterly  inconsistent  vnth  his  innocence.  In  neither 
case  is  there  a  single  element  or  fact  necessary  to  constitute 
the  offense  charged  in  the  information.  In  neither  confession 
is  there  anything  to  indicate  that  the  defendant  participated 
in  the  crime  unwillingly,  either  through  fear  or  compulsion,^ 
and  in  each  case  the  apparent  motive  was  that  he  was  to  re- 
ceive a  part  of  the  stolen  money. 

Of  course,  both  confessions  were  apparently  false,  at  least 
in  part,  but  this  does  not  change  their  character  as  confes- 
sions. The  very  purpose  of  the  rule  of  law  requiring  that 
confessions  shall  be  voluntary  is  to  prevent  false  confessions 
from  being  given.  {State  v.  Ouie,  56  Mont.  485,  186  Pac. 
329.)  In  the  case  last  above  cited  this  court  has  laid  down 
the  rule  and  definition  that  a  confession,  as  applied  in  criminal 
law,  is  a  statement  by  a  person  made  at  any  time  afterward, 
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that  he  had  committed,  or  participated  in  the  commission  of, 
a  crime.  The  two  confessions  under  consideration  come 
sqnarely  within  that  definition,  and  their  admission  in  evi- 
dence was  prejudicial  error. 

It  is  elementary  law  that  a  confession  of  a  person  accused 
of  crime  is  inadmissible  in  evidence  if  not  freely  and  volun- 
tarily made.  (1  R.  C.  L.,  sec.  100,  p.  552.)  One  of  the  prime 
requisites  of  a  confession  competent  to  be  proved  against  the 
party  making  it  is  that  it  be  made  voluntarily  and  without 
restraint,  coercion  or  influence  of  any  kind,  but  if  so  made 
it  is  competent  evidence.  (3  Ency.  of  Ev.,  p.  301.)  The 
foregoing  rule  has  been  laid  down  in  this  state  in  a  very  early 
decision.  (Territory  v.  McClin,  1  Mont.  394.)  Also  in  a 
later  case  it  was  held  that  it  is  elementary  that  before  a  con- 
fession can  be  received  in  evidence  in  a  criminal  case  it  must 
appear  that  it  was  voluntary,  (TerrUory  v.  Underwood,  8 
Mont.  131,  19  Pac.  398.) 

Among  other  states  which  have  adopted  the  rule  above  set 
forth  as  to  the  burden  of  proof  in  the  case  of  the  offer  of  a 
confession  is  California.  (People  v.  Soto,  49  Cal.  67 ;  People  v. 
Castro,  125  Cal.  521,  58  Pac.  133.)  While  not  directly  passing 
upon  the  point,  this  court  has  by  implication,  at  least,  ap- 
proved the  rule  in  a  comparatively  recent  case.  (State  v. 
Gwie,  56  Mont.  485,  186  Pac.  329.) 

Newly  discovered  evidence:  Testing  the  newly  discovered  evi- 
dence presented  by  the  defendant  in  this  case  upon  the  motion 
for  a  new  trial,  we  contend  that  it  answers  every  one  of  these 
requirements  laid  down  as  necessary  in  the  case  of  State  v. 
Van  Laningham,  55  Mont.  17,  173  Pac.  795. 

It  may  be  argued  that  even  if  the  newly  discovered  evidence 
were  offered  upon  a  new  trial,  the  defendant  would  neverthe- 
less be  found  guilty.  But  it  cannot  be  argued  that  upon  a 
verdict  of  guilty  the  result  would  be  the  same  so  far  as  the 
penalty  is  concerned.  The  record  in  this  case  shows  that  the 
defendant  was  given  the  extreme  penalty  under  the  law,  prob- 
ably for  the  reason  that  the  trial  judge  was  of  the  opinion 
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that  the  defendant  had  made  away  with  th«  money,  at  that  he 
had  knowledge  of  the  person  or  persons  who  had  done  so. 
The  newly  diseovered  eyidence  shows  that  the  defendant  did 
not  know  where  the  money  was,  and  had  nothing  to  do  with 
its  being  taken  from  the  old  Kleinschmidt  building.  Had  the 
facts  as  set  forth  in  the  stipulation  of  the  parties  hereto,  and 
presented  upon  the  motion  for  a  new  trial,  been  before  the 
court  at  the  time  sentence  was  pronounced  on  the  defendant, 
it  seems  certain  that  the  extreme  penalty  would  not  have  been 
imposed;  and  the  imposition  of  a  less  penalty  would  be  a 
changing  of  the  result. 

While  the  exact  point  we  are  here  attempting  to  present  has 
apparently  not  been  passed  upon  by  the  courts,  the  principle 
upon  which  it  is  based  has  been  laid  down  in  an  Iowa  case  as 
follows:  Newly  discovered  evidence  of  the  value  of  the  em- 
bezzled property  which  will  reduce  the  offense  from  a  felony 
to  a  misdemeanor  is  ground  for  a  new  triaL  {State  v.  Foster, 
37  Iowa,  404.) 

Mr.  Wellington  D.  Rankin^  Attorney  General,  being  dis- 
qualified, Mr.  Jos.  JB.  Wine^  County  Attorney  of  Lewis  and 
Clark  County,  submitted  a  brief  in  behalf  of  Respondent,  and 
argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  deUvered  the  opinion  of  the 
court. 

Defendant  was  charged  with  grand  larceny,  tried  and  con- 
victed, and  judgment  followed.  Motion  for  new  trial  was 
made  and  overruled.  Defendant  has  appealed  from  the  judg- 
ment and  order  overruling  the  motion.  Motion  was  made  in 
this  court  to  dismiss  the  appeals  because  of  delay  of  appellant 
in  serving  and  filing  transcript  and  brief. 

Defendant  was  employed  by  the  Union  Bank  &  Trust  Com- 
pany of  Helena,  and  was  under  the  immediate  supervision  of 
R.  0.  Kaufman,  one  of  its  officers.  The  bank  arranged  for  a 
shipment  of  $40,000  in  currency  from  Butte,  which  reached 
Helena  on  the  fifth  of  November,  1919.     Defendant,  although 
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not  anthorized  to  do  so,  called  at  the  postoffice  for  the  package 
and  received  it.  His  conduct  while  returning  to  the  bank 
attracted  the  attention  of  one  Mrs.  Agnes  Watkins,  who  saw 
him,  with  a  package  in  his  hand,  enter  a  building  on  Park 
Avenue  known  as  the  Old  Elleinschmidt  building.  Later  he 
was  seen  by  her  to  emerge  from  the  building  without  the 
package,  and  proceed  rapidly  in  the  direction  of  the  bank. 
Later  defendant  was  found  lying  face  downward  in  a  small 
shed  or  alleyway,  bound  and  gagged,  and  with  the  appearance 
of  having  been  seriously  injured.  He  was  taken  to  the  hos- 
pital, where  he  first  told  a  story  of  having  been  robbed.  How- 
ever, there  were  features  in  connection  with  the  story  which 
caused  it  to  be  disbelieved,  and  thei^eafter  defendant  made  sev- 
eral different  statements  as  to  the  affair  which  evidently  were 
false.  The  questions  involved  on  these  appeals  relate  to  the 
admissibility  of  evidence,  alleged  errors  in  giving  and  refus- 
ing instructions,  newly  discovered  evidence,  and  misconduct 
of  counsel  for  the  state. 

The  contention  is  not  made  that  defendant  ^ws  innocent  of 
the  crime  charged,  but  that  technically  he  did  not  receive  a 
fair  trial  in  the  respects  mentioned.  While  an  accused  per- 
son, even  though  guilty,  is  entitled  to  a  fair  trial,  yet  this 
[1]  court  will  not  grant  a  new  trial  where  the  record  con- 
dusively  establishes  the  guilt  of  the  defendant,  even  though 
there  was  error,  unless  it  clearly  appears  that  the  error  of 
which  complaint  is  made  actually  prejudiced  the  defendant 
in  his  right  to  a  fair  trial. 

It  is  alleged  that  the  court  erred  in  admitting  in  evidence 
[2]  the  testimony  of  witness  Patrick  Keyes,  wherein  he 
stated  that  at  a  short  time  prior  to  the  larceny  defendant 
stated  that  he  '' thought  it  was  unfair  for  some  people  to  have 
hundreds  of  thousands  or  a  million  dollars,  and  a  poor  person 
not  have  any;  he  thought  the  money  should  be  distributed 
equally  with  everybody,  and  the  most  of  the  people  that  had 
lots  of  mon^,  they  got  it  by  robbing  the  poor  people, ' '  in  that 
connection  referring  particularly  to  Mr.  McKinnon,  president 
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of  the  Union  Bank  ft  Trust  Company.  Objection  was  made 
to  this  testimony  on  the  ground  that  it  only  tends  to  show 
the  philosophy  of  the  defendant,  which  has  no  probative  value, 
and  that  it  was  not  connected,  either  directly  or  indirectly, 
with  the  issues  involved.  It  may  be  conceded  that  this  evi- 
dence is  somewhat  remote,  but  we  cannot  hold  that  it  was 
entirely  immaterial.  Such  evidence  tends  to  show  the  mental 
attitude  of  the  defendant  toward  private  rights  in  property, 
and,  while  not  direct  evidence  that  he  did  or  would  commit 
such  a  crime,  yet  it  has  a  bearing  in  showing  a  prejudice 
against  people  who  have  acquired  property,  particularly  the 
president  of  the  bank  from  which  bank  the  money  was  taken, 
which,  in  tufn,  would  tend  to  make  it  easier  to  excuse  one's 
self  in  an  attempt  to  take  such  property  from  another  who, 
he  believes,  has  illegitimately  secured  it. 

The  state  oflPered  in  evidence  testimony  of  Lester  Lightbody, 
[3^  4]  deputy  sheriff,  as  to  certain  statements  against  interest 
made  by  defendant,  to  which  defendant  objected  and  saved  his 
exception.  The  first  statement  was  included  within  the  follow- 
ing testimony:  "At  this  time,  when  the  name  of  ^farias  or  some 
similar  name  was  given,  the  defendant  was  eusked — ^I  think  Mr. 
Barnes  said,  'Charley,  them  ain't  the  names  of  them  fellows; 
you  know  the  names  of  them,'  and  he  said,  'La  it  Ford  and 
Blodgettf  And  Stevens  says,  *Yes.'  He  said  they  was  to 
meet  him  at  the  Palmer  House  that  night  and  divide  the 
money.  Ford  and  Blodgett  was  arrested  that  morning  about 
five  minutes  after  Stevens  told  us  this.  Stevens  was  then  taken 
to  the  county  jail,  and  Ford  and  Blodgett  were  arrested  at 
the  Palmer  House.  I  was  present  in  the  jail  later  when  Ford 
and  Blodgett  and  Stevens  were  there." 

The  second  statement  was  included  in  the  following  testi- 
mony: **He  told  me  he  was  sorry  that  he  got  Ford  and 
Blodgett  in  any  trouble;  that  they  were  innocent  of  any 
wrongdoing.  He  said  they  had  nothing  to  do  with  it.  At  this 
time  he  said  Ralph  Kaufman  had  something  to  do  with  it, 
and  that  he  turned  the  money  over  to  Kaufman.     The  story 
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he  told  me  as  to  how  the  whole  thing  happened  was  that  he 
was  to  go  and  get  the  money  and  was  to  go  back  to  the  bank 
with  it,  and  that  if  nobody  there  had  seen  him  come  in  he  was 
to  go  down  to  the  basement  with  the  money.  As  to  where  they 
made  this  arrangement,  he  said  that  Mr.  Kaufman  came  up  to 
his  desk  and  made  the  arrangement  at  his  desk;  that  he  said 
he  had  been  very  good  in  helping  him  along,  and  intended  to 
keep  on  helping  him,  and  then  he  told  him  he  wanted  Stevens  to 
go  and  get  this  money  and  fetch  it  to  him.  He  did  not  say  that 
Earl  Fallon  had  any  connection  with  this  story.  He  did  not 
tell  me  anything  about  Fallon  at  this  time  at  all,  not  on  that 
day  at  all ;  it  wqs  the  next  day  he  told  me  about  Fallon.  As 
to  what  he  said  when  he  came  back  to  the  bank  and  just  how 
they  arranged  that,  he  said  he  went  down  to  the  bajgement  and 
turned  the  money  over  to  Mr.  Kaufman.  He  told  me  how 
much  he  was  to  receive  for  his  pj^rt  in  it;  he  was  to  receive 
$500.  He  did  not  say  who  was  to  get  the  rest.  With  reference 
to  the  explanation  he  made  to  me  relative  to  any  footmarks 
or  finger-prints  on  State's  Exhibit  15,  the  paper,  I  told  him 
it  looked  peculiar  to  me  when  a  paper  would  be  found  in  that 
building  when  it  could  be  burned  up  in  the  basement,  and  what 
was  his  idea  in  going  back  with  the  paper;  he  said  that  it 
wasn't  his  idea;  that  Kaufman  wanted  him  to  take  the  paper 
back  there.  As  to  the  way  he  said  any  print  got  on  the  paper, 
he  told  me  Mr.  Kaufman  had  him  step  on  the  paper  in  the 
basement,  and  had  him  put  his  hand  in  the  dust  and  put  the 
finger-prints  on  the  paper,  and  that  Mr.  Kaufman  had  him 
take  the  paper  back  to  the  Kleinschmidt  building.  He  did  not 
explain  to  me  at  that  time  how  he  came  to  be  tied  up.  I  had 
a  further  conversation  with  him  about  Fallon;  I  had  several 
conversations  with  him  about  Fallon,  but  he  never  said  ajiy- 
thing  connecting  Fallon  with  it  at  all,  with  the  exception  of 
once  when  he  said  he  didn't  see  why  'they  didn't  get  Fallon 
and  put  him  in  jail,  as  well  as  putting  me  in  jail.'  He  was 
asked  at  that  time  as  to  why  Fallon  should  be  put  in  jail,  and 
he  refused  to  answer.    This  defendant  told  me  the  money  was 
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in  the  bank;  he  Baid  he  turned  it  over  to  Mr.  Kanfman.  He 
told  me  the  reason  he  told  the  storj  about  the  robbery  and  of 
the  automobile  being  in  the  alley  was  because  that  was  the 
first  story  that  he  and  Kaufman  had  made  up.  He  told  me  that 
when  he  seen  the  officers  did  not  believe  the  story  Mr.  Kaufman 
said,  'Charley,  we  will  have  to  change  that  story;  they  don't 
believe  it.'  According  to  what  Stevens  said,  it  was  Kaufman 
that  told  him  to  tell  the  Ford  and  Blodgett  story,  and  he 
said  they  made  the  arrangement  to  tell  the  Ford  and  Blodgett 
story  in  the  county  jaiL" 

Objection*  was  also  made  to  the  introduction  in  evid^ice  of 
State's  Exhibit  28  on  the  same  ground,  which  exhibit  consists 
of  a  written  statement  in  defendant's  handwriting,  and  is  as 
follows:  ''The  man  by  the  name  of  Ford  whom  I  saw  in  the 
county  jail  Friday  morning,  November  7,  stopped  me  on  Main 
Street  some  time  I  believe  during  the  month  of  September, 
and  wanted  to  carry  a  sack  of  silver  containing  $1,000  to  the 
express  office.  Two  different  times,  either  before  or  afterward, 
he  stopped  me  on  Main  Street  and  remarked  about  large  pack- 
ages of  currency  from  the  postoffice.  Yesterday  morning  while 
I  was  on  my  way  to  the  postoffice  I  met  this  man  Ford,  accom- 
panied by  a  gray-haired  man,  whom  I  also  saw  in  the  county 
jail  at  the  same  time  Ford  was  there.  I  have  been  since  told 
that  the  gray-haired  man's  name  is  Blodgett  or  similar  name. 
I  know  him  positively  when  I  see  him.  These  men  mentioned 
to  me  about  a  package  of  money  at  the  postoffice.  They  told 
me  to  let  them  have  the  money  when  I  secured  it,  and  I  would 
make  some  haul.  They  said  to  come  down  Park  Avenue,  and 
they  would  take  it  and  do  away  with  the  whole  thing,  and 
at  the  same  time  make  a  hell  of  a  fight  to  keep  it.  Most 
of  the  talking  was  done  by  Ford.  I  went  to  the  registry  win- 
dow at  the  postoffice,  and  Mr.  Faith  refused  to  let  me  have  the 
registered  mail,  and  said  my  order  had  been  canceled,  so  I  said 
that  I  would  get  Mr.  Chivers  or  someone  with  authority  to 
come  and  get  it;  I  went  bi^jk  to  the  bank  by  way  of  Park 
Avenue,  but  seen  neither  of  the  men.     After  lunch  I  again 
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went  back  to  tlie  postoffice  after  doing  some  errand,  and  got 
the  common  mail,  and  then  went  over  to  the  registry  window, 
and  Mr,  Williams  said,  *What  bank?*  and  I  said,  *  Union,'  and 
he  gave  me  the  registered  mail,  three  in  all,  including  the  cur- 
rency which  was  stolen.  I  went  down  Park  Avenue,  and  one 
man  stepped  out  of  the  empty  building  and  walked  down  the 
street,  and  then  I  came  to  an  open  door,  and  inside  stood 
the  two  men,  and  received  the  currency,  and  also  grabbing  my 
leather  pouch,  containing  some  $600.  There  are  the  two  men 
above  described.  I  also  went  into  the  building  and  was 
knocked  down  by  one  in  trying  to  secure  my  leather  pouch. 
Then  they  said  they  would  hide  it,  and  then  the  both  of  them 
and  myself  went  over  to  the  back  of  the  Smoke  House,  and  I 
was  gagged  by  both  and  tied  and  that  was  all  I  can  remember, 
only  that  I  was  to  meet  them  in  the  Palmer  House  last  night; 
they  told  me  in  the  old  empty  rock  building  i^bove  mentioned  I 
would  receive  my  share." 

The  objections  to  these  statements  and  exhibit  were  based  on 
the  claim  that  each  of  them  constituted  a  confession  by 
defendant,  and  therefore  they  were  not  admissible  in  evi- 
dence under  the  rule  that  a  confession  may  not  be  received 
in  evidence  unless  a  proper  foundation  is  laid  therefor,  show- 
ing that  it  was  made  voluntarily,  without  threats  or  induce- 
ments whereby  there  might  appear  to  be  an  object  in  the  ac- 
cused making  a  false  confession.  This  rule  was  not  established 
to  protect  the  guilty  against  his  truthful  confession,  but  is 
designed  to  guard  the  innocent  against  a  false  confession  made 
under  duress,  promise  of  reward  of  some  nature,  or  other 
inducement.  If  the  foregoing  statements  constituted  in  law 
confessions,  then  this  question  of  their  admissibility  would 
arise.  The  state,  however,  contends  that  these  statements  were 
not  confessions,  but  merely  admissions.  If  they  were  admis- 
sions, then  the  rule  applicable  to  ccmfessions  does  not  apply, 
for  admissions  against  interest  are  always  competent  without 
such  a  foundation  being  laid,  with  the  privilege,  however,  to 
the  opposite  party  on  cross-examination  to  show  the  circum- 
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Thk  eoort  has  dkeiised  this  qneation  con«riadj  but  elemriy 
in  the  tmt  of  5^a^e  t.  Gvie,  56  Xont.  4d5,  1S6  Pae.  329,  where 
Wharton's  Criminal  Eridence  on  this  snbj^et  is  quoted  with 
approral  faj  Mr.  Ja<$tice  HoUowaj.  who  delirered  the  opinion 
of  the  eoort:  ''The  distinction  between  a  eonfesnon  and  an 
admimon,  as  applied  in  eriminal  law,  is  not  a  teehnieal  refine- 
menty  but  based  opon  the  snbstantiTe  differoieea  of  the  ehar- 
aeter  of  the  evidenee  dedoced  frmn  eaeh.  A  confeasicm  is  a 
direct  acknowledgment  of  gnilt  on  the  part  of  the  aecnsed, 
andy  by  the  yery  force  of  the  definition,  excludes  an  admission, 
which,  of  itself,  as  applied  in  criminal  law,  is  a  statement  by 
the  accused,  direct  or  implied,  of  facts  pertinent  to  the  issae, 
and  tending,  in  connection  with  proof  of  other  facts,  to  proTe 
his  gnilt,  bat  of  itself  is  iasnffieient  to  authorize  a  conyiction." 

A  confesfdon  is  an  acknowledgment  in  express  terms,  by  a 
party  in  a  criminal  case,  of  his  gnilt  of  the  crime  charged,  and 
it  is  only  with  respect  to  confessions  thus  defined  that  the  rule 
prevaik  that  preliminary  proof  that  they  were  voluntary  must 
be  made  before  they  can  be  admitted  in  evidence.  {People  v. 
Fowler,  178  Cal.  657,  174  Pac.  892.)  "Unless  the  statement 
of  the  defendant  is  broad  enough  to  comprehend  every  essen- 
tial element  necessary  to  make  out  the  case  against  him,  it 
cannot  be  said  to  be  an  admission  of  guilt."  {Owens  v.  State, 
120  Oa.  296,  48  S.  E.  21.)  ''A  'confession'  in  a  legal  sense 
is  reHtricted  to  an  acknowledgment  of  guilt,  made  by  a  person 
after  an  oflFense  has  been  committed,  and  does  not  apply  to  a 
mere  statement  or  declaration  of  an  independent  fact  from 
which  such  guilt  may  be  inferred."  {State  v.  Beinhart,  26 
Or.  466,  88  Pac.  822.) 

If  any  one  of  the  statements  made  by  defendant  constituted 
[6]    a  direct  acknowledgment  on  hia  part  that  he  stole  the 
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money,  then  such  jstatement  constitutes  a  confession,  but  if  it 
was  merely  a  statement  of  relevant  facts  from  which  guilt 
might  be  inferred,  of  itself  insufficient  to  authorize  a  con- 
viction, then  it  was  merely  an  admission.  In  the  first  statement 
defendant  merely  charged  Ford  and  Blodgett  with  the  larceny, 
and  said  that  they  were  to  meet  him  that  night  to  divide 
the  money.  The  statement  was  a  statement  of  facts  from  which 
guilt  might  be  inferred,  but  was  not  an  acknowledgment  that 
he  had  appropriated  the  money,  or  any  part  thereof,  to  his 
own  use,  with  intent  to  deprive  the  true  owner  thereof,  which 
elements  were  necessary  to  establish  his  guilt.  The  second  state- 
ment consisted,  in  substance,  of  a  charge  that  Mr.  Kaufman 
directed  him  to  get  the  money  and  to  deliver  it  to  him  in  the 
basement  of  the  bank,  that  he  did  so,  and  that  he  was  to 
receive  $500  for  the  service.  From  this  statement  alone  the 
essential  elements  of  the  crime  are  not  shown,  and  no  conviction 
could  possibly  have  been  based  upon  it.  It  does  not  even 
appear  from  that  statement  that  he  ever  received  the  $500 
promised,  or  any  other  portion  of  the  money  that  was  taken; 
and,  so  far  as  getting  the  money  and  delivering  it  to  Kaufman 
was  concerned,  that  could  not  constitute  a  larceny  on  the  part 
of  defendant,  because  Kaufman  was  his  superior  officer  in  the 
bank,  and  one  who  had  the  right  to  direct  defendant  to  get 
the  money  and  turn  it  over  to  him.  The  only  allegation  in 
Exhibit  28  which  would  be  incriminating  at  all  would  be  the 
statement  by  defendant  that  he  went  down  Park  Avenue, 
stepped  inside  the  open  door  of  an  empty  building,  when  two 
men  received  the  currency  and  grabbed  the  leather  pouch  con- 
taining $600,  knocked  him  down,  and  said  that  they  would 
hide  it,  and  that  they  went  with  defendant  to  the  back  of  the 
Smoke  House,  gagged  him,  and  that  defendant  was  to  meet  them 
at  the  Palmer  House  that  night,  where  he  would  receive  his 
share.  The  foregoing  is  a  statement  of  facfjs  from  which  an 
inference  may  readily  be  drawn  that  defendant  was  in  a  con- 
spiracy with  these  men  to  commit  the  crime,  but  it  is  not  an 
acknowledgment  that  he  stole  the  money.     He  does  not  say 
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that  he  voluntarily  delivered  the  money  to  the  men,  or  that  he 
voluntarily  submitted  to  being  gagged  and  tied  by  them,  or 
that  he  afterward  went  to  the  Palmer  House  to  meet  them,  or 
received  any  share  of  the  fund. 

It  is  also  to  be  noted  that  these  statements  of  defendant 
[6]  were  not  used  as  confessions  to  prove  the  facts  set  forth 
in  the  several  statements.  They  were  contradictory  of  each 
other,  and  the  state  tried  its  case  upon  the  theory  that  each  of 
them  was  absolutely  false ;  hence  the  state  did  not  contend  that 
as  confessions  they  categorically  established  the  guilt  of  de- 
fendant, but  merely  that  they  showed  his  attitude  toward  the 
crime.  Naturally  an  innocent  man  will  tell  the  truth  r^arding 
the  affair  in  question,  and  not  make  misrepresentations  incon- 
sistent with  each  other.  For  these  reasons  the  statements  in 
this  case  were  inconsistent  with  any  theory  of  innocence  on 
the  part  of  defendant,  thus  tending  to  prove  his  guilt,  even 
though  on  a  different  state  of  facts;  and  for  this  reason  they 
were  competent  evidence  as  admissions  of  facts  made  against 
interest.  It  is  therefore  our  opinion  that  the  ruling  of  the 
court  in  holding  that  these  various  statements  were  admissions 
and  not  confessions  was  correct,  and  hence  no  error  was  com- 
mitted in  the  court's  rulings  upon  the  objections. 

It  is  urged  that  the  court  erred  in  admitting  evidence  of 
[7]  Gilbert  Benedict  to  the  effect  that  a  short  time  before 
the  date  of  the  larceny  defendant,  together  with  one  Mrs.  Mc- 
Namara,  came  to  him  for  the  purpose  of  borrowing  $4,000,  and 
that  he  did  not  have  the  money  to  give  to  them.  Efforts  on 
the  part  of  defendant  charged  with  larceny,  made  to  secure 
money  shortly  prior  to  the  alleged  crime,  are  admissible  in  evi- 
dence for  the  purpose  of  showing  an  inducement  or  motive  for 
committing  the  crime.  It  must  be  presumed  that  a  person  will 
not  seek  to  make  a  loan  of  money  unless  he  wants  the  money, 
and  if  he  wants  the  money  then  that  fact  is  in  itself  a  motive 
for  stealing  it. 

Complaint  is  made  that  the  court  erred  in  giving  to  the 
[8]    jury   instruction  No.   24,   which   reads  as  follows:    **A 
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defendant  in  a  eriminal  action  or  proceeding  cannot  be  com- 
pelled to  be  a  witness  against  himself;  but  he  may  be  sworn 
and  may  testify  in  his  own  behalf,  and  the  jury  in  judging 
of  his  credibility  and  the  weight  to  be  given  to  his  testimony 
may  take  into  consideration  the  fact  that  he  is  the  defendant, 
and  the  nature  and  enormity  of  the  crime  of  which  he  is 
accused.  If  the  defendant  does  not  claim  the  right  to  be 
sworn,  or  does  not  testify,  it  must  not  be  used  to  his  prejudice, 
and  the  attorney  prosecuting  must  not  comment  to  the  court 
or  jury  on  the  same.'*  Objection  was  made  for  the  reason  that 
in  this  case  the  defendant  did  not  take  the  stand,  and  there- 
fore any  charge  to  the  jury  advising  it  how  to  judge  of  his 
credibility  and  the  weight  to  be  given  to  his  testimony  was 
improper.  The  instruction  in  question  is  a  literal  copy  of  the 
statute,  and  unquestionably  is  a  correct  statement  of  the  law. 
(Rev.  Codes,  sec.  9484.)  Inasmuch  as  the  defendant  did  not 
take  the  stand  in  his  own  behalf,  it  was  unnecessary  for  the 
court  to  instruct  the  jury  in  regard  to  the  weight  it  should 
give  to  his  testimony,  for  he  gave  no  testimony  to  consider; 
but  we  are  unable  to  see  wherein  the  giving  of  the  instruction 
could  have  been  harmful.  Since  defendant  did  not  testify,  the 
jury  could  not  act  upon  that  portion  of  the  instruction. 

Defendant  offered  three  different  instructions,  to  the  effect 
[9]  that  if  defendant  took  the  money  from  the  United  States 
posto£Bce  with  the  intention  to  steal  the  same  and  thereafter 
appropriate  the  same  to  his  own  use  and  benefit  with  the  in- 
tention of  depriving  the  true  owner  thereof,  then  the  offense 
would  be  one  over  which  the  federal  court  has  exclusive  juris- 
diction. It  may  be  conceded  that,  under  a  situation  such  as 
is  set  forth  in  the  instruction,  such  offense  would  be  a  viola- 
tion of  the  laws  of  the  United  States,  and  that  it  would  be 
such  an  offense  as  would  be  within  the  jurisdiction  of  the 
federal  courts,  although  we  do  not  pass  upon  that  question. 
The  mere  fact,  however,  that  it  was  an  offense  against  the  fed- 
eral law  does  not  deprive  the  state  court  of  jurisdiction  in  the 
prosecution  of  an  offense  that  defendant  may  have  committed 
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under  the  state  law.  The  jurisdictionB  are  not  conflicting,  but 
each  has  full  and  complete  jurisdiction  in  its  respective  courts. 
A  similar  situation  exists  as  to  many  crimes,  among  which 
are  the  familiar  one  of  sedition  and  counterfeiting.  We  find 
no  error  in  the  refusal  of  these  offered  instructions. 

An  instruction  was  offered  by  defendant  as  to  the  weight  to 
be  given  to  the  alleged  confessions  which  were  admitted  in 
evidence,  going  into  detail  as  to  the  facts  and  circumstances 
which  should  be  considered  by  the  jury  in  determining  the 
weight  to  be  given  to  them.  The  court  gave  an  instruction 
practically  verhatim  of  that  offered  by  defendant,  except  that 
the  word  '^ admissions"  was  inserted  in  place  of  the  word  "con- 
fessions." In  view  of  our  holding  that  these  statements  were 
admissions,  the  court  properly  modified  the  instruction  as 
above  mentioned,  and  as  properly  refused  the  one  offered  by 
defendant. 

Several  other  instructions  were  offered  by  defendant  re- 
garding the  weight  to  be  given  to  the  alleged  confessions,  and 
the  necessity  that  such  confessions  be  freely  and  voluntarily 
made  before  they  may  be  received  as  evidence.  These  in- 
structions were  properly  refused  on  the  theory  that  the  state- 
ments were  admissions  and  not  confessions. 

Exception  was  taken  to  the  refusal  of  the  court  to  give  the 
[10,11]  following  offered  instruction:  "You  are  instructed 
that  you  have  a  right  to  consider  any  statements  shown  to 
have  been  made  by  the  defendant  after  the  charge  was  made 
against  him,  but  in  considering  such  statements  you  must  con^ 
sider  the  whole  statements  or  conversation  together.  The  de- 
fendant is  entitled  to  the  benefit  of  what  he  said  in  his  own 
behalf,  if  you  believe  it  is  true;  but  if  you  do  not  believe  it 
is  true,  you  are  not  bound  to  believe  and  consider  it  because 
proven  by  the  state.  You  should  consider  such  statement, 
however,  with  caution,  on  account  of  the  liability  of  the  wit- 
ness to  forget  or  misunderstand  what  was  really  said  or  in- 
tended." This  instruction  contains  some  features  of  merit,  but 
other  features  are  clearly  not  meritorious,  and  therefore  were 
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sufficient  to  justify  the  court  in  refusing  it.  It  is  true  that 
in  considering  statements  made  by  defendant  the  jury  should 
consider  the  whole  statement  or  conversation  given,  and  that 
any  admissions  made  by  defendant  should  be  received  with 
caution,  on  account  of  the  liability  of  the  witness  to  forget  or 
misunderstand  what  was  really  said  or  intended.  The  balance 
of  the  instruction,  however,  is  somewhat  confusing,  and  this 
court  is  not  sure  of  the  interpretation  that  the  jury  would 
have  given  to  it  if  it  had  been  given  as  requested.  At  least 
it  contains  the  element  of  instructing  the  jury  that  it  may 
give  the  defendant  the  benefit  of  any  statements  that  he  may 
have  made  in  his  own  behalf.  The  rule  is  elementary  that 
evidence  of  statements  in  behalf  of  the  party  making  them  is 
not  competent,  but  only  such  statements  as  are  made  against 
interest.  If  this  offered  instruction  is  to  be  interpreted  to 
mean  that  any  statement  that  defendant  may  have  made  in 
his  own  behalf  shall  be  considered  as  evidence  in  his  favor, 
then  the  instruction  would  be  clearly  erroneous.  However, 
in  view  of  the  confusion  that  might  have  resulted  and  the 
possible  misinterpretation  of  the  instruction  by  the  jury  if  it 
had  been  given,  the  court  was  warranted  in  refusing  it. 

Objection  was  made  by  defendant  to  alleged  remarks  of 
[12]  the  county  attorney  in  his  closing  argument.  In  this 
connection  it  may  be  well  to  remark  that  the  address  of 
the  county  attorney  is  not  shown  in  the  transcript,  nor  are 
any  of  the  portions  of  it  to  which  objection  was  made  settled 
in  any  way  by  the  court.  The  record  merely  shows  the  objec- 
tions of  defendant  without  any  record  to  which  the  objections 
can  apply.  If  appellant  desires  to  have  such  questions  reviewed 
in  this  court,  the  record  should  show  what  actually  took  place, 
so  that  there  may  be  no  uncertainty  as  to  what  the  facts  in 
question  were.  Furthermore,  inasmuch  as  the  text  of  the 
county  attorney's  address  is  not  before  us,  we  are  unable  to 
determine  the  connection  in  which  the  remarks  in  question 
were  used.  It  is  universally  recognized  that  a  single  statement 
or  remark,  standing  alone,  apart  and  separate  from  the  con> 
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nection  in  which  it  was  used,  cannot  be  accurately  interpreted. 
Oftentimes  remarks,  when  separated  from  the  context,  are  con- 
strued to  convey  ideas  just  the  opposite  of  those  expressed.  If 
the  statements  were  made  as  set  forth  in  these  several  objec- 
tions, we  cannot  give  them  a  proper  construction  without  the  con 
text,  and  therefore  are  unable  to  say  that  such  remarks  were 
in  any  way  prejudicial  to  the  interests  of  the  defendant. 

It  is  also  contended  by  defendant  that  in  connection  with 
[13,14]  the  alleged  improper  remarks  of  counsel  above  dis- 
cussed, and  from  evidence  contained  in  the  record  of  unfair 
methods  employed  by  him  in  obtaining  admissions  and  con- 
fessions from  defendant  without  permitting  him  to  have  the 
benefit  of  advice  of  counsel  or  otherwise  advising  him  as  to 
his  rights,  and  in  permitting  others  to  use  improper  methods 
in  obtaining  such  admissions  and  confessions,  misconduct  on 
the  part  of  counsel  is  shown  prejudicial  to  the  rights  of  de- 
fendant, and  that  thereby  defendant  was  deprived  of  that  fair 
and  impartial  trial  guaranteed  him  by  the  Constitution  and 
laws  of  the  state  of  Montana.  The  alleged  improper  methods 
referred  to  were  the  persuasion  and  inducements  which  were 
brought  to  bear  upon  defendant  to  secure  from  him  a  state- 
ment of  the  truth  in  connection  with  the  matter.  There  is  no 
question  but  that  the  so-called  ** third  degree"  methods  can  be 
carried  to  the  extreme,  and  when  so  employed  are  repre- 
hensible. In  this  case  we  do  not  say  that  extreme  "third  de- 
gree" methods  were  used,  but,  as  testified  to  by  Mr.  Kaufman, 
he  held  out  to  the  defendant  certain  inducements  and  strong 
persuasive  arguments  in  order  to  secure  a  statement,  particu- 
larly as  to  the  location  of  the  money.  The  statements  made 
having  been  admissions  as  hereinbefore  pointed  out,  all  the 
facts  and  circumstances  connected  with  the  making  of  the 
statements  were  admissible  in  evidence  as  bearing  upon  the 
weight  to  be  given  to  the  statements^  and  the  record  discloses 
that  these  facts  and  circumstances  were  thoroughly  brought 
out.  The  impropriety  of  the  inducements  merely  went  to  the 
weight  of  the  evidence,  and  were  for  the  jury  to  consider  in 
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determining  that  question,  but  such  impropriety  would  not 
constitute  a  ground  for  a  new  trial.  The  acts  that  were  done 
cannot  be  undone,  and  the  facts  in  regard  to  such  alleged 
impropriety  would  be  the  same  upon  another  trial  as  upon 
the  trial  that  has  already  been  had.  The  interests  of  defend- 
ant in  this  respect  were  as  fully  protected  on  the  trial  as  he 
could  rightfully  demand,  and  as  well  as  they  could  be  protected 
on  another  trial,  if  granted.  There  is  nothing  in  this  matter 
whereby  it  can  be  said  that  defendant  was  deprived  of  the  fair 
and  impartial  trial  guaranteed  him  by  the  Constitution  and 
laws  of  this  state. 

Defendant  insists  that  a  new  trial  should  be  granted  on  the 
[15]  ground  of  newly  discovered  evidence,  which  newly  dis- 
covered evidence  is  set  forth  in  the  record  by  stipulation.  As 
this  matter  is  covered  by  stipulation,  it  is  safe  to  assume  that 
the  allegations  therein  made  are  correct.  It  appears  from 
this  stipulation  that  after  the  trial  and  sentence  of  defendant 
it  was  discovered  that  Mrs.  Agnes  Watkins  had  disclosed  to  her 
husband  the  circumstances  of  seeing  defendant  go  into  the 
Kleinschmidt  building  and  his  strange  actions,  including  the 
fact  that  he  went  into  the  building  with  the  package,  and  came 
out  without  the  package,  and  as  a  result  of  this  disclosure  her 
husband  and  one  Frank  Smith  went  to  the  building  and  found 
the  money.  The  money  was  divided,  and  a  considerable  por- 
tion of  it  spent  by  the  Watkinses.  Smith,  with  his  share  of 
the  money,  disappeared,  and  has  never  been  found.  The  Wat- 
kinses were  charged  with  larceny,  and  pleaded  guilty  to  the 
charge.  From  this  stipulation  it  appears  that  defendant 
reaped  no  profit  from  the  larceny  with  which  he  was  charged. 
Inasmuch  as  the  court  gave  him  the  maximum  sentence  in 
the  penitentiary  of  from  seven  to  fourteen  years,  without 
knowledge  of  the  facts  revealed  by  this  stipulation,  it  is  con- 
tended that,  while  this  newly  discovered  evidence  would  not 
have  any  effect  upon  the  result  of  the  trial  as  to  whether  or 
not  the  defendant  should  be  found  guilty,  yet  it  would  prob- 
ably have  the  result  of  reducing  the  sentence.     However  that 
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may  be,  which  is  merely  a  presumption,  yet  this  court  cannot 
invade  the  province  of  the  district  court  in  imposing  sentence 
upon  him  who  has  been  convicted  of  a  crime.  That  is  a  mat- 
ter exclusively  within  the  absolute  discretion  of  the  trial  court. 
So  far  as  we  know,  no  case  has  ever  been  reversed  because  the 
sentence  was  excessive.  If,  in  view  of  the  newly  discovered 
evidence  defendant  or  his  counsel  deems  the  sentence  exces- 
sive, then  his  remedy  is  to  appeal  to  executive  clemency,  and 
not  to  this  court.  In  our  view  of  the  case,  the  newly  discovered 
evidence  fits  in  perfectly  with  the  statement  of  defendant  that 
he  left  the  money  in  the  Kleinschmidt  building,  supplemented 
by  the  testimony  of  Agnes  Watkins  that  she  observed  his 
actions  at  the  time,  and  conclusively  establishes  the  guilt  of 
defendant.  As  suggested  in  the  forepart  of  this  opinion,  error 
prejudicial  to  defendant  must  be  shown  before  a  new  trial 
can  be  ordered,  and  the  record  fails  to  show  any  such  error. 

The  motion  to  dismiss  the  appeals  is  denied,  and  the  judg- 
ment and  order  are  affirmed. 

^Affirmed. 

Mb.  Chief  Justice  Brantlt  and  Associate  Justices  Cooper 
and  Oalen  concur. 

Mr.  Justice  Holloway  :    I  concur  in  the  result  reached,  but 
do  not  subscribe  to  all  that  is  said  in  the  foregoing  opinion. 

Rehearing  denied  July  18,  1921. 
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Husicmd    and    Wife — Divorce — Alimon^—'Minors— Custody — 
Discretion — Presv/mptions. 

JDlToree — Alimony — ^DiBcretion. 

1.  Plaintiff,  in  an  action  for  divorce  on  the  ^ound  of  extreme 
erueltj,  had  no  property  in  her  own  right  or  means  of  support  and  was 
in  ill  health;  the  estate  of  defendant  amounted  to  approximately 
$20,000  over  and  above  his  just  debts  and  liabilities ;  the  court  awarded 
plaintiff  $50  per  month  permanent  alimony.  Held,  in  view  of  the 
provision  of  section  3677,  Eevised  Codes,  vesting  in  the  district  court 
absolute  discretion  as  to  the  alimony  to  be  paid  by  the  husband,  and 
the  fact  that  the  trial  court  had  jurisdiction  to  modify  its  order 
relating  to  alimony  at  any  time  when  considered  necessary  or  de- 
sirable, that  the  decree  in  this  respect  was  not  open  to  reversal  in  the 
absence  of  a  showing  of  abuse  of  discretion. 

Same — ^Minors — Custody — Discretion — Presumptions. 

2.  Where  the  district  court  found  that  defendant  was  a  man  much 
attached  to  his  minor  children,  had  at  all  times  provided  for  them  in 
a  suitable  manner  and  taken  much  interest  in  their  education  and 
general  welfare,  was  a  fit  and  proper  person  to  have  their  care  and 
custody,  that  the  children  had  expressed  a  desire  to  live  with  him, 
and  that  it  was  for  their  beet  interest  that  they  should  be  kept  and 
raised  together,  and  therefore  awarded  their  custody  to  him,  subject 
to  the  right  of  the  mother  to  visit  them  at  reasonable  times,  the  pre- 
sumption obtains,  nothing  appearing  in  the  record  on  appeal  to  the 
contrary,  that  the  court  exercised  the  discretion  lodged  in  it,  and  its 
action  will  be  affirmed. 

Appeals  from  Disirict  Court,  Hill  County^  in  the  Eighteenth 
Judicial  District;  T.  A.  Thompson,  Judge  of  the  Eleventh  Dis- 
trict, presiding, 

AcmoN  for  divorce,  by  Eleanor  Marie  Boles  against  Charles 
Boles.  From  a  judgment  for  plaintiflf  and  an  order  denying 
her  motion  for  new  trial  she  appeals.    Affirmed. 


1.  On  amount  of  permanent  alimony  on  absolute  divorce,  see  note  in  44 

I*,  B.  A.  (n.  8.)  998. 

On  power  to  amend  decree  of  divorce  by  adding  provision  for  alimony 
or  support  of  children,  see  note  in  L.  E.  A.  1917A,  325. 

2.  On  denial  of  custody  of  child  to  parent  for  its  well-being,  see  note 
In  41  L.  B.  A.  (IL  ■.)  5G4. 
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Mr.  Frank  E.  Carleion,  for  Appellant,  submitted  a  brief; 
Mr.  J.  N.  Thden,  of  Counsel,  argued  the  cause  orally. 

It  is  manifest  that  when  making  the  award  of  $50  per  month 
as  permanent  alimony,  the  court  failed  to  heed  the  admonition 
of  section  3679,  BeTised  Codes,  and  entirely  failed  to  take 
into  consideration  the  ''circumstances  of  the  parties  respec- 
tively." The  court  found  that  the  plaintiff  has  no  separate 
property  or  means  of  support,  and  that  the  defendant  is  the 
owner  of  property  and  worth  approximately  the  sum  of 
$20,000  over  and  above  all  just  debts  and  liabilities.  That  the 
award  made,  in  the  face  of  such  a  finding,  is  grossly  inade- 
quate, seems  to  us  too  evident  to  merit  discussion. 

In  the  case  of  Mvir  v.  Mwir  (Ky.),  4  L.  B.  A.  (n.  s.)  909, 
92  S.  W.  314,  the  court  said:  ''Alimony  given  upon  a  decree 
of  divorce  becomes  the  wife's  portion  in  lieu  of  dower,  (Mc- 
Kean  v.  Brown,  83  Ky.  208 ;  Hawkins  v.  Bagsdale,  80  Ky.  353, 
44  Am.  Bep.  483.)  Where  she  is  entitled  to  alimony,  it  would 
seem  to  be  improper  to  give  her  less,  in  any  event,  than  what 
her  dower  interest  in  her  husband's  estate  would  have  been." 
Where  a  divorce  is  granted  to  the  wife,  the  award  of  alimony 
should  be  in  such  a  sum  as  to  leave  the  wife  in  at  least  as  good 
a  position  pecuniarily  after  the  divorce  as  she  would  have 
been  in  as  a  surviving  widow.  (De  Rvdter  v.  De  BwUer,  28 
Ind.  App.  9,  91  Am.  St.  Bep.  107,  62  N.  E.  100.) 

In  the  case  of  Wuest  v.  Wuest,  17  Nev.  217,  30  Pac.  886, 
the  wife  was  awarded  a  divorce  on  the  ground  of  cruelty  and 
the  trial  court  gave  to  the  wife  all  of  the  husband's  property 
and  in  addition  required  him  to  pay  the  sum  of  twenty  dollars 
per  month  for  the  support  of  an  infant  child.  On  appeal 
this  award  was  affirmed,  the  court  saying:  *'The  statute  con- 
templates that  the  division  of  property  shall  be  graduated, 
among  other  matters,  by  the  quality  of  the  offense  of  the  de- 
linquent. ' ' 
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Mr.  Chas.  A.  Rose  and  Messrs.  Narris,  Hurd  (6  Hauge,  for 
Bespondent,  submitted  a  brief;  Mr.  Edivin  L.  Norris  argued 
the  cause  orally. 

MB.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

Judgment  of  divorce  was  entered  in  favor  of  the  plaintiff 
upon  the  ground  of  extreme  cruelty  by  the  district  court  of 
Hill  county.  Thereby  the  plaintiff  was  allowed  $50  per  month 
as  permanent  alimony,  and  the  defendant  was  awarded  the 
care,  custody  and  control  of  the  children,  bom  as  the  issue 
of  the  marriage,  namely:  Vesta  Marie,  aged  thirteen  years; 
Jack  McCloskey,  aged  ten  years;  and  Eleanor  Usilla,  aged 
eight  years;  and  also  Charles  Arthur,  a  legally  adopted  child, 
one  and  one-half  years  old.  The  appeal  is  from  the  judgment 
and  the  order  denying  plaintiff's  motion  for  a  new  trial. 

Plaintiff  assigns  four  errors,  raising  but  two  questions  for 
decision,  viz.:  Did  the  trial  court  err  (1)  in  making  award  of 
permanent  alimony?  And  (2)  in  decreeing  the  care,  custody 
and  control  of  the  minor  children  to  the  defendant!  Both  of 
these  questions  will  be  considered  together,  as  both  involve 
inquiry  as  to  whether  the  district  court  abused  the  discretion 
vested  in  it  by  statute,  in  each  instance. 

Section  3677,  Revised  Codes,  vtets  the  district  court  with 
absolute  discretion  as  to  the  amount  of  alimony  the  husband 
shall  be  required  to  pay,  and  section  3679  reads  as  follows: 
'*  Where  a  divorce  is  granted  for  an  offense  of  the  husband,  the 
court  may  compel  him  to  provide  for  the  maintenance  of  the 
children  of  the  marriage,  and  to  make  such  suitable  allowance 
to  the  wife  for  her  support,  during  her  life,  or  for  a  shorter 
period,  as  the  court  may  deem  just,  having  regard  to  the  cir- 
cumstances of  the  parties  respectively;  and  the  court  may, 
from  time  to  time,  modify  its  orders  in  these  respects." 

With  respect  to  the  care,  custody  and  control  of  the  children 
of  the  marriage,  the  court  may,  before  or  after  judgment,  give 
such  direction  as  may  seem  necessary  or  proper,  *'and  may, 
at  any  time  vacate  or  modify'*  its  order.     {Id.,  sec.  3678.)     In 
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awarding  the  custody  of  minor  children,  the  court  is  guided 
by  that  which  appears  to  their  best  interests,  and  the  court 
in  making  its  determination  must  consider  the  temporal,  men- 
tal and  moral  welfare  of  the  children,  and,  if  they  are  of 
sufficient  age  to  form  an  intelligent  preference,  their  wishes 
will  be  considered  by  the  court.  Neither  parent,  irrespective 
of  the  ages  of  the  children,  is  entitled  to  their  custody  as  a 
matter  of  right.    {Id.,  sec.  3783.) 

The  trial  court  found  that  the  plaintiff  has  no  separate 
[1]  property  or  means  of  support;  that  the  defendant  is  the 
owner  of  property,  and  is  worth  approximately  the  sum  of 
$20,000  over  and  above  just  debts  and  liabilities;  and  awarded 
permanent  alimony  in  the  sum  of  $50  per  month,  to  be  paid 
by  the  defendant  the  first  of  each  month,  beginning  November 
1,  1918,  and  to  be  continued  through  plaintiff's  life  or  until 
the  further  order  of  the  court.  With  respect  to  the  custody  of 
the  minor  children,  the  court  found  as  follows:  **The  court 
further  finds  that  the  defendant  is  a  man  who  is  very  much 
attached  to  his  children,  has  at  all  times  provided  for  them  in 
a  suitable  manner,  and  has  at  all  times  and  does  now  take  a 
great  interest  in  their  education,  and  their  welfare  generally; 
and  is  a  fit  and  proper  person  to  have  their  care,  custody  and 
control;  that  all  of  the*  children,  with  the  exception  of  the 
younger  one,  to-wit,  Charles  Arthur  Boles,  expressed  a  desire 
to  live  with  their  father  and  to  remain  in  his  care,  custody  and 
control;  and  that  it  is  for  the  best  interests  of  said  children 
that  they  be  kept  and  raised  together,  and  that  they  remain 
in  the  care,  custody  and  control  of  the  father,  the  defendant 
herein,  subject  to  the  right  of  the  mother,  the  plaintiff  herein, 
to  visit  them  at  all  reasonable  times,  and  to  have  said  children 
visit  her  for  a  period  of  one  month  during  any  vacation  time." 

Judgment  was  entered  that  the  minor  children  of  the  mar- 
riage and  the  adopted  child  be  awarded  to  the  defendant,  and 
placed  in  his  care,  custody  and  control,  subject  to  the  right  of 
the  plaintiff  to  visit  said  children  at  all  reasonable  times,  and 
subject  to  plaintiff's  right  to  have  the  children  visit  her  at 
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her  boine  for  a  period  of  one  month  durmg  each  year  in 
school  vacation,  and  requiring  the  children  to  be  kept  within 
the  state  of  Montana  and  the  jurisdiction  of  the  court. 

The  findings  and  judgment  are  amply  sustained  by  the  rec- 
ord, although  it  does  not  appear  that  the  trial  court  was  overly 
generous  in  its  award  of  alimony,  in  view  of  the  ill  health 
of  the  plaintiff  and  the  financial  ability  of  the  defendant. 
However,  this  is  a  matter  which  may  be  remedied  at  any  time 
when  considered  necessary  or  desirable,  upon  a  proper  applica- 
tion and  showing  to  the  district  court,  under  the  provisions  of 
section  3677.  The  same  mi^y  be  said  respecting  the  custody 
of  the  minor  children.  If  the  welfare  of  the  children  appears 
to  require  it,  the  decree  in  this  regard  may  also  be  opened  up 
by  the  district  court  and  set  aside  or  modified  as  may  appear 
best.  It  is  now  binding  between  the  parties,  and  will  only  be 
changed  by  the  court  upon  a  consideration  of  the  best  inter- 
ests of  the  minor  children. 

Under  our  law  the  district  court  is  vested  with  legal  discre- 
[2]  tion  in  both  the  award  of  alimony  and  the  custody  of  the 
minor  children  of  the  marriage,  which  will  not  be  interfered 
with  on  appeal,  unless  there  has  been  a  manifest  abuse  thereof. 
(Nelson  on  Divorce  and  Separation,  sees.  809,  975;  Cummins 
V.  Cmnmins,  59  Mont.  225,  195  Pac.  1031;  Blair  v.  Blair,  40 
Utah,  306,  Ann.  Cas.  1914D,  989,  121  Pac.  19,  38  L.  R.  A. 
(n.  s.)  269;  19  C.  J.  249,  264,  341;  14  Cyo.  805;  Black  v. 
Black,  149  Cal.  224,  86  Pac.  505;  Welch  v.  Welch,  33  Wis. 
534;  PiiUiian  v.  Pittman,  3  Or.  553;  Lyle  v.  Lyle,  86  Tenn. 
372,  6  'd.  W.  878;  9  R.  C.  L.  285.)  • 

The  court  granting  the  divorce  is  unquestionably  the  proper 
tribunal  to  determine  these  questions,  and  our  lawmakers  have 
exhibited  wisdom  in  leaving  these  subjects  to  the  discretionary 
action  of  the  district  court.  In  consideration  of  such  cases, 
the  court  is  required  to  weigh  evidence  as  to  the  conduct  of 
both  parties,  the  property  owned  by  each,  their  respective 
financial  burdens,  physical  strength,  earning  capacity,  moral 
character  and  the  ages  and  expressed  wishes  of  the  children 
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over  the  age  of  discretion,  vid  that  which  appears  to  the  best 
interest  of  the  children,  irrespective  of  the  wishes  of  the  par- 
ties. The  court  is  further  called  upon  to  conisider  the  present 
and  future  ability  of  each  of  the  parents  to  properly  care  for, 
educate  and  provide  for  the  children,  the  character  and  dis- 
position of  each  of  the  parents,  and  many  other  like  consid- 
erations, disclosed  ^t  the  hearing,  enter  into  the  final  deter- 
mination. 

In  the  case  before  us  the  presumption  is  that  the  district 
court  examined  into  and  weighed  all  such  considerations;  and, 
as  nothing  appears  in  the  record  to  in  any  manner  overcome 
the  force  of  this  presumption,  the  order  and  judgment  ap- 
pealed from  are  affirmed. 

'Afflmted. 

Mb.  Chusf  Justice  Bbantlt  and  Assooutb  Justices  iter- 
NOLDS,  CooPBB  and  Hollowat  concur. 


STATB,  Respondent,  v.  McGLYNN,  Appellant. 

(No.  4,472.) 
(Submitted  June  1,  1921.     Decided  June  27,  1921.) 

[199  Pac.  708.] 

CrinUndl    Law — Sedition — Information — Conclusions  —  Insuffi- 
ciency. 

Sedition  —  Information  —  Conclusions  —  Inferences  —  Innuendoes  —  In- 
sufficiency. 

1.  Since  ultimate  facts  constituting  the  crime  charged,  and  not  con- 
clusions drawn  by  the  pleader  from  the  facts,  must  be  stated  in  an 
information,  clauses  following  each  of  several  alleged  seditious  utter- 
ances explaining  and  interpreting  what  defendant  meant  by  the  lan- 
guage used,  held  improper  in  an  information  charging  sedition  under 
Chapter  11,  Extra.  Session  1918. 

Same — Information — Insufficiency. 

2.  An  information  charging  defendant  with  saying  that  the  injuries 
to  Belgian  children  exhibited  in  the  United  States  were  sustained  in 
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factories,  and  were  not  the  result  of  German  atrocities;  that  the 
marder  of  the  Armenians  was  nothing;  that  the  Armenians  were 
heathens;  that  it  was  a  mean  trick  for  Germans  to  mutilate  and 
mangle  American  prisoners  of  war,  held  not  to  charge  sedition  as  de- 
fined in  Chapter  11,  Laws  Extra.  Session  1918. 

Same— Information — Certainty. 

3.  In  view  of  the  provision  of  section  9149,  Bevised  Codes,  requiring 
that  the  information  must  be  direct  and  certain,  inter  a2ta»  as  to  the 
particular  circumstances  of  the  offense  charged  when  they  are  neces- 
sary to  constitute  a  complete  offense,  an  information  charging  one 
with  seditious  utterances  should  set  forth  the  fact  whether  the  words 
were  uttered  in  private  conversation  with  a  single  person  or  from  a 
public  platform,  or  were  disseminated  through  the  medium  of  printed 
articles. 

Appeal  from  District  Court,  Carter  County;  Oeorge  P. 
Jones,  Judge. 

J,  A.  McGlynn  was  convicted  of  sedition,  and  appeals.  Re- 
Tcrsed  and  remanded^ 

Mr,  Harlow  Pea^e,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondent. 

MR.  COMMISSIONER  JACKSON  prepared  the  opinion  for 
the  court. 

J.  A.  McGlynn,  convicted  of  sedition,  appeals  from  the  judg- 
ment. No  brief  or  argument  was  tendered  by  the  attorney 
general. 

Since  a  reversal  must  be  had  on  the  insuflSciency  of  the 
information,  it  is  not  necessary  to  consider  any  other  phase 
of  the  case. 

Omitting  its  formal  parts,  the  information  charged  the  de- 
[1^2]    fendant  as  follows: 

"That  at  the  county  of  Carter,  in  the  state  of  Montana,  on 
or  about  the  twenty-ninth  day  of  March,  A.  D.,  1918,  and 
before  the  filing  of  this  information,  the  said  defendant,  J.  A. 
McGlynn,  then  and  there  being,  did  then  and  there  willfully, 
wrongfully,  unlawfully,  seditiously,  and  feloniously,  and  while 
the  United  States  of  America  was  engaged  in  a  war  with  the 
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German  Empire,  utter  and  publish  false,  disloyal,  contemptu- 
ous, slurring,  and  abusive  language  calculated  to  bring  the 
form  of  government  of  the  United  States  of  America  and  the 
soldiers  and  sailors  of  the  United  States  of  America  and 
the  Constitution  of  the  United  States  of  America  and  the  flag 
of  the  United  States  of  America  into  contempt,  contumely, 
5com,  and  disrepute,  and  with  the  intent  to  interfere  with 
the  operation  and  success  of  the  military  and  naval  forces 
of  the  United  States  of  America,  and  to  promote  the  success 
of  its  enemy ;  that  the  language  uttered  and  published  as  afore- 
said by  the  said  defendant,  J.  A.  McOlynn,  was  in  substance 
as  follows: 

''  ^I  suppose  you  heard  about  those  Belgian  kids  that  were 
sent  to  this  country.  The  Germans  never  done  that  [meaning 
that  the  injuries  and  mutilations  received  by  the  Belgian  chil- 
dren were  not  caused  by  the  German  soldiers] ;  that  it  was 
done  [meaning  the  injuries,  mutilations,  and  maiming  caused 
to  the  Belgian  children]  in  the  factories  [meaning  the  indus- 
trial plants],  and  sent  throughout  the  country  [meaning  the 
Belgian  children  had  been  sent  around  different  places  and 
exhibited]  to  create  feeling  against  the  German  nation  [mean- 
ing that  the  Belgian  children  had  been  shown  to  the  people 
of  the  United  States,  and  that  the  story  of  the  manner  in 
which  their  injuries  and  mutilations  were  received  was  false, 
and  that  the  people  were  being  deceived  with  false  statements 
for  the  purpose  of  inciting  among  the  people  of  the  United 
States  a  false  impression,  with  the  intent  to  injure  the  German 
nation] ;  that  it  was  done  in  Chicago  [meaning  that  the  in- 
juries received  by  the  Belgian  children  were  received  and 
caused  to  said  Belgian  children  in  factories  in  the  city  of 
Chicago  by  American  citizens,  for  the  purpose  of  creating 
false  and  untrue  sentiment  and  feeling  among  the  people  of 
the  United  States  of  America] . 

"  'That  was  nothing  [meaning  the  massacre  of  Armenians 
by  the  Germans  and  Austrians] ;  they  were  but  heathens 
[meaning  the  Armenians,  and  that  the  massacre  of  Armenians 
was  proper  and  justifiable]. 
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'^  'That  it  was  a  mean  trick  [meaning  that  if  the  Oermans 
did  mangle,  cut  off  limhfl,  and  gouge  out  the  eyes  of  captured 
American  soldiers,  that  such  treatment  was  good  enough  for 
the  American  soldiers  who  were  fighting  Qermany].' 

''With  the  felonious  and  seditions  intent  in  him  the  said 
defendant,  J.  A.  McGlynn,  then  and  there  to  interfere  with 
the  operation  and  success  of  the  military  and  naval  forces  of 
the  United  States,  and  to  promote  the  success  of  Germany, 
an  enemy  of  the  United  States  of  America,  and  to  bring  the 
form  of  government  of  the  United  States  of  America,  the  Con- 
stitution of  the  United  States  of  America,  the  flag  of  the 
United  States  of  America,  and  the  soldiers  and  sailors  of 
the  United  States  of  America  to  contempt,  contumely,  scorn, 
and  disrepute." 

The  portions  of  the  charge  inclosed  with  brackets  have  no 
proper  place  in  the  information.  They  are  inferences  or  con- 
clusions drawn  by  the  pleader,  or,  in  the  words  of  the  defend- 
ant, ''innuendoes."  It  is  elementary,  and  needs  no  citation 
of  authorities,  that  the  ultimate  facts  constituting  the  crime, 
and  not  conclusions,  must  be  stated  in  an  information.  The 
words  themselves,  without  resort  to  interpretation  or  innuendo, 
must  come  within  the  statute  as  being  not  only  false,  disloyal, 
contemptuous,  slurring  and  abusive,  but  must  likewise  be  cal- 
culated to  bring  the  form  of  the  government  of  the  United 
States  of  America,  the  soldiers  and  sailors  of  the  United  States 
of  America,  the  Constitution  of  the  United  States  of  America, 
or  the  flag  of  the  United  States  of  America,  into  contempt, 
contumely,  scorn  and  disrepute,  or  be  uttered  or  published 
with  the  intent  to  interfere  with  the  operation  and  success  of 
the  military  and  naval  forces  of  the  United  States  of  America, 
or  to  promote  the  success  of  .its  enemy  or  enemies. 

The  charge  relating  to  defendant's  talk  concerning  the  Ar- 
menians cannot,  by  the  widest  stretch  of  imagination,  have  any 
bearing  whatsoever  on  the  United  States  of  America,  with  ref- 
erence to  the  war,  nor  can  it  reflect  on  the  loyalty  of  the  de- 
fendant.    The  alleged  statement  "that  it  was  a  mean  trick" 
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iSy  by  the  bracketed  portion  following  it,  turned  from  its  very 
evident  meaning  to  express  sentiment  utterly  inconsistent  with 
it.  None  of  the  language  alleged  to  have  been  uttered  is  in 
disparagement  of  the  government  or  soldiers  or  sailors  of  the 
United  States.  It  cannot  by  any  possible  construction  be  con- 
sidered as  calculated  to  bring  the  form  of  government,  sailors, 
soldiers,  flag  or  uniform  of  the  United  States  into  contempt, 
scorn,  contumely  or  disrepute,  nor  can  an  intent  to  interfere 
with  the  success  of  the  military  or  naval  forces  of  the  United 
States,  or  to  promote  the  success  of  its  enemy  by  willfully 
conveying  false  reports  or  statements,  be  predicated  from  the 
charge.  A  full  analysis  of  the  sedition  law  will  be  found  in 
State  V.  Smith,  57  Mont.  563,  190  Pac.  107,  which  is  oondusive 
in  the  determination  of  this  case. 

Section  9149,  Revised  Codes,  declares  that  the  information 
must  be  direct  [S]  and  certain  as  to  the  party  charged,  the 
offense  charged,  and  the  particular  circumstances  of  the  offense 
charged  when  they  are  necessary  to  constitute  a  complete 
offense.  In  the  instant  case,  if  the  utterances  could  by  any 
possible  reasoning  be  construed  as  a  violation  of  the  Sedition 
Act  (Laws  Ex.  Sess.  1918,  Chap.  11),  which  in  our  opinion  can- 
not be  done,  the  particular  circumstances  attendant  upon  the 
crime  itself  should  have  been  set  forth,  as  it  is  obvious,  if 
uttered  in  private  conversation  to  a  single  person,  it  would 
have  a  radically  different  complexion  than  if  spoken  from  a 
public  platform,  or  disseminated  through  the  medium  of  writ- 
ten articles.  {Fontana  v.  United  States' {C.  C.  A.),  262  Fed. 
283;  State  v.  GHfflth,  56  Mont.  241,  184  Pac.  219.) 

For  the  reasons  herein  stated,  we  recommend  that  the  judg- 
ment be  reversed  and  the  cause  remanded  to  the  district  court, 
with  directions  to  dismiss  the  information. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  be  reversed  and  the  cause  re- 
manded to  the  district  court,  with  directions  to  dismiss  the 

information. 

Reversed  and  remanded. 
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,  STATE,  Rbspondknt,  v.  TRIPP,  Appbmjlnt. 

''  (No.  4,811.) 

(Submitted  June  4,  1921.     Decided  June  27,  10dl.) 

[199  Pae.   716.] 

Criminal  Law — Obtaining  Money  Under  False  Pretenses — At- 
tempts— Enndence — Insufficiency. 

1.  Evidence,  in  a  prosecution  for  attempt  to  obtain  money  under 
false  pretenses,  showing  no  more  than  guilty  intent  in  defendant 
and  preparation  to  commit  the  offense  charged,  held  insufficient  to 
sustain  a  conviction. 

Appeals  from  District  Court,  Silver  Bow  County;  Jeremiah 
/.  Lynch,  Judge. 

Charles  Tbipp  was  conyicted  of  an  attempt  to  obtain  money 
by  false  pretenses,  and  appeals  from  the  judgment  of  convic- 
tion and  from  an  order  overruling  his  motion  for  a  new  trial. 
Reversed  and  remanded. 

Mr.  Kerr  Beadle  and  Messrs.  Canning  &  Oeagan,  for  Appel- 
lant, submitted  a  brief;  Mr.  Beadle  argued  the  cause  orally. 

Citing:  State  v.  Bains,  53  Mont.  424;  People  v.  Youngs,  122 
Mich.  292,  47  L.  R.  A.  108,  81  N.  W.  114;  Cornwall  v.  Fra^ 
temal  Accident  Assn.,  6  N.  D.  201,  66  Am.  St.  Rep.  601,  40 
L.  R.  A.  437,  69  N.  W.  191 ;  United  States  v.  Stephens,  8  Sawy. 
116,  12  Fed.  52 ;  State  v.  Hurley,  79  Vt.  28,  118  Am.  St.  Rep. 
934,  6  L.  R.  A.  (n.  s.)  804,  64  Atl.  78. 

Mr.  Wellington  D.  Bankin,  Attorney  General,  and  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  for  Respondent,  submitted 
a  brief;  Mr.  Foot  argued  the  cause  orally. 

In  a  case  of  this  kind,  it  is  extremely  difficult  to  say  just 
where  preparation  ends  and  overt  acts  begin.  That  question 
must  be  decided  upon  the  facts  of  each  individual  case.  16 
Corpus  Juris,  section  93,  page  114,  states  as  a  general  rule  of 
law  the  following:    ''No  definite  rule  applicable  to  all  cases 
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can  be  laid  down  as  to  what  oonstitntes  an  overt  act  or  acts 
tending  to  accomplish  a  particular  crime.  Each  case  must  d^ 
pend  largely  upon  its  particular  facts  and  the  inferences  which 
the  jury  may  reasonably  draw  therefrom."  *'An  overt  act, 
essential  to  establish  an  attempt  to  commit  a  crime,  is  an  act 
done  to  carry  out  the  intention  and  it  must  be  such  as  would 
naturally  effect  that  result,  unless  prevented  by  some  extrane- 
ous cause."  (People  v.  MUU,  178  N.  T.  274,  67  L.  R.  A.  131, 
70  N.  E.  786.) 

Appellant  had  completed  every  detail  of  the  crime,  except 
to  take  the  complaining  witness  to  the  location  of  the  kegs  and 
get  his  money,  and  this  he  was  prevented  from  doing  by  reason 
of  his  arrest,  which  was  an  interruption  of  his  plans  *'by  cir- 
cumstances independent  of  the  will  of  the  attempter." 

The  actual  transaction  had  been  commenced,  which  would 
have  ended  in  the  crime,  had  it  not  been  interrupted  by  the 
extraneous  circumstance  of  the  arrest  of  the  appellant.  (Peo- 
pie  V.  Gmbb,  24  Cal.  App.  604,  141  Pac.  1051;  People  v. 
Paluma,  18  Cal.  App.  131,  122  Pac.  431;  Ex  parte  Floyd,  7 
CaL  App.  588,  95  Pac.  175.)  "The  attempt  to  do  an  act  does 
not,  either  in  law  or  in  common  parlance,  imply  completion 
of  the  act  or  any  delSnite  progress  toward  it.  Any  effort 
or  endeavor  to  effect  it  will  satisfy  the  term  of  the  law." 
(United  States  v.  Quincy,  6  Pet.  445,  8  L.  Ed.  458  [see,  also, 
Rose's  U.  S.  Notes] ;  and  see,  also.  State  v.  Ihumas,  118  Minn. 
776,  41  L.  R.  A.  (n.  s.)  439,  136  N.  W.  311.) 

MR.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

Appeals  from  a  judgment  entered  on  a  verdict  of  guilty  and 
from  an  order  overruling  the  defendant's  motion  for  a  new 

trial. 

The  information  filed  in  the  cause  charged  the  defendant 
with  the  crime  of  **an  attempt  to  obtain  money  by  false 
pretenses,"  and  it  is  alleged  that  on  the  eighteenth  day  of 
October,  1920,  the  defendant,  with  intent  to  cheat  and  defraud 
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one  Maurice  Egan,  represented  to  Egan  that  he  (the  defend* 
ant)  was  the  owner  of  and  had  twenty-five  gallons  of  ninety- 
nine  proof  whisky,  when  in  truth  and  in  fact  the  defendant 
did  not  have  or  own  twenty-five  gallons,  or  any  number  of  gal- 
lons of  any  kind  of  whisky  whatsoever;  that  defendant  knew 
that  said  pretenses  were  false,  and  that  by  color  and  means 
of  said  false  representations,  or  pretenses,  defendant  then  and 
there  knowingly,  etc.,  attempted  to  unlawfully  obtain  from 
said  Maurice  Egan  the  sum  of  $1,100. 

It  appears  from  the  evidence  that  on  the  evening  of  October 
[1]  17,  1920,  Maurice  Egan  met  the  defendant  in  the  city  of 
Butte,  being  then  introduced  to  defendant  by  a  third  party 
and  by  agreement  then  made  between  the  defendant  and  Egan, 
defendant  was  to  sell  and  deliver  to  Egan  twenty-five  gallons 
of  whisky,  in  two  little  kegs,  for  the  sum  of  $1,100,  the  whisky 
to  be  tested,  money  paid,  and  delivery  made  on  the  following 
evening — ^that  is,  October  18,  between  Second  and  Front 
Streets,  at  about  7  o'clock.  It  was  then  agreed  that  the  de- 
fendant and  Egan  would  meet  on  the  evening  of  October  18, 
and  that  the  defendant  would  go  with  Egan  to  make  the 
test  of  the  liquor.  On  the  evening  of  October  18,  the  defend- 
ant and  the  witness  Egan  met  at  the  appointed  time  and  place, 
and  some  further  conversation  was  had  between  them  con- 
cerning the  whisky.  Mr.  Egan,  in  his  testimony,  says:  "Mn 
Tripp  was  going  down  with  me.  The  two  of  us  were  going  to 
walk  down  to  where  the  whisky  was  in  the  wagon.  The  wagon 
was  to  be  down  there  with  the  whisky.  •  •  •  Below  the 
Milwaukee  depot  we  were  to  meet  and  walk  right  close  to  the 
Milwaukee.  I  had  no  conversation  with  him  as  to  what  was  to 
happen  there,  only  we  were  to  sample  the  whisky  right  there, 
and  I  was  to  receive  it  and  give  him  his  money.''  At  this 
meeting  it  appears  that  Egan,  who  was  ''driving  a  buggy," 
proposed  that  they  drive  down  to  the  whisky,  but  defendant 
said:  *'No;  we  will  walk."  Egan  then  went  to  unhitch  his 
horse,  and  did  not  meet  the  defendant  afterward;  fmd  we 
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gather  from  the  evidence  that  the  defendant  was  arrested  at 
that  time. 

State's  witness  Brown  testified  that  dn  the  afternoon  of 
October  18,  1920,  he  was  employed  by  the  defendant  to  go  with 
the  defendant  to  Nissler  and  get  two  of  four  kegs  which  de- 
fendant and  the  witness  had  theretofore  placed  there,  which 
were  dry,  and  leaking  badly;  that  they  filled  two  of  the  kegs 
with  water,  put  a  burlap  sack  around  each  keg,  and  "When  I 
got  near  the  Centennial  Brewery  the  kegs  were  unloaded  and 
left  alongside  of  the  road  a  short  distance  from  the  Centennial 
Brewery.'* 

The  defendant  at  that  time  had  in  his  possession  a  brace  and 
bit.  Later,  on  the  evening  of  the  same  date,  the  witness  Brown 
went  with  the  officers,  took  possession  of  the  two  kegs,  which 
were  found  about  a  quarter  of  a  mile  west  of  Montana  Street, 
and  about  twenty-five  yards  off  the  road.  One  of  the  kegs  was 
of  ten-gallon  capacity,  and  one  of  fifteen-gallon  capacity,  both 
wrapped  in  burlap,  and  filled  with  colored  water.  This  evi- 
dence does  not  show  that  defendant  delivered  the  kegs  at 
the  place  where  the  test  was  to  be  made,  or  that  he  went  or 
started  to  go  with  Egan  to  the  place  of  the  test,  or  that  he 
received  any  part  of  the  consideration,  or  that  he  told  Egan 
where  he  had  left  the  kegs;  and  it  is  only  by  inference  that  it 
can  be  gathered  that  it  was  these  particular  kegs  he  intended 
to  deliver  to  Egan.  There  is  evidence  that  in  July,  1920,  at 
Livingston,  Montana,  the  defendant  had  committed  a  similar 
offense  in  a  similar  manner,  but  this  only  goes  to  the  question 
of  intent.  It  appears  from  this  evidence  that,  after  making 
arrangements  with  the  witness  Egan  to  meet  him  on  the  fol- 
lowing evening,  the  defendant  and  Egan  did  meet  at  the  ap- 
pointed time  and  place;  but  it  appears  that  at  the  second 
meeting  a  new  arrangement  was  made  concerning  where  they 
were  to  go  to  make  the  test,  and  that  they  were  to  go  to  that 
place  when  Egan  had  put  his  horse  and  buggy  away.  Defend- 
ant did  not  accompany  Egan  any  distance  whatsoever,  but  re- 
mained there,  apparently  waiting  for  Egan  to  return.     The 
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def endi^t  made  no  move  whatsoever  after  the  final  agreement 
relative  to  the  place  where  the  test  weus  to  be  made. 

The  supreme  court  of  this  state,  in  State  v.  Rains,  53  Mont. 
424,  164  Pac.  540,  has  so  fully  discussed  this  proposition  that 
no  good  would  be  accomplished  hj  any  further  discussion.  In 
addition  to  the  cases  referred  to  in  State  v.  Rains,  we  will  cite 
the  following:  People  v.  Youngs,  122  Mich.  293,  47  L.  R.  A. 
109,  81  N.  W.  114;  PeopU  v.  Petros,  25  Cal.  App.  236,  143 
Pac.  246. 

The  meeting  of  Egan  and  the  defendant  on  the  evening  of 
the  18th  cannot  be  considered  as  having  any  greater  signifi- 
cance than  to  show  the  completion  of  the  preparations,  rather 
than  the  commencement  of  the  consummation.  QuUty  intent 
and  preparation  are  shown  in  this  record,  and  nothing  beyond 
that  point.  The  places  referred  to  in  the  evidence — that  is, 
Second  and  Front  Streets  Milwaukee  depot,  Centennial  Brew- 
ery— ^may  be  places  well  known  to  the  people  residing  there, 
but  there  is  nothing  in  the  record  giving  us  any  information  as 
to  the  relative  location  of  these  places  or  the  distance  between 
them,  except  the  statement  that  the  kegs  were  found  a  quarter 
of  a  mile  west  of  Montana  Street. 

In  State  v.  PJUlUps,  36  Mont.  112,  92  Pac.  299,  the  question, 
aside  from  cautionary  instructions  considered  by  the  court,  was 
the  suflSciency  of  the  information.  The  information  charged 
that  the  defendant  falsely  pretended  to  be  the  brother  of 
Charles  Phillips,  and  thereupon  sent  a  telegram,  etc.  Two 
acts  were  charged  in  this  information;  the  falsely  pretending 
to  be  the  brother  of  Charles  Phillips  and  the  sending  of  the 
telegram.  While  the  information  was  somewhat  indefinite  and 
incomplete,  the  court  sustained  it. 

In  State  v.  Taylor,  47  Or.  455,  8  Ann.  Cas.  627,  4  L.  R.  A. 
(n.  s.)  417,  84  Pac.  82,  the  court  held  that  the  defendant  in 
that  cause  was  charged  with  the  attempt  to  bum  a  barn. 
He  engaged  two  other  men  to  start  the  fire;  he  instructed 
them  how  to  start  a  slow  fire;  furnished  them  with  the  mate- 
rial; paid  them  $100;  furnished  one  of  them  a  horse  to  ride 
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to  the  place;  and  the  court  held  that  the  famishing  of  the 
material  for  the  fire  and  famishing  the  horse  and  the  payment 
of  the  money  constituted  overt  acts  on  the  part  of  the  de- 
fendant, jastif3riiig  his  conviction.  Both  these  cases  are  much 
stronger  than  the  present  case,  and  we  believe  it  would  be 
a  dangerous  rule  to  hold  that  the  act  of  the  defendant  in  this 
cause  was  an  overt  act  amounting  "to  the  commencement  of 
the  consummation/' 

We  recommend  that  the  judgment  and  order  appealed  from 
be  reversed,  and  the  cause  remanded  for  a  new  triaL 

Per  Cubum  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court  of  Silver  Bow  county,  with  direc- 
tions to  grant  the  defendant  a  new  trial. 

Beversed  and  remanded^ 


STATE,  Respondent,  v.  DAVIS,  Appellant. 

(Noi.  4,730,  4,741.) 
(Submitted  June  3,   1921.  Decided  June  27,  19£)L) 

[199  Pac.   421.] 

Criminal  Law — Murder — Change  of  Vernie — Discretion — Local 
Prejudice — Newspaper  Articles — Affidavits — Condxisions — In- 
sufficiency— Insanity — Evidence — Harmless  Error — Justified^ 
tion  or  Mitigation — Proper  Instruction. 

Murder — Cliange  of  Venue — ^Discretion. 

1.  An  application  for  change  of  place  of  trial  of  a  criminal  cause 
18  addressed  to  the  sound  discretion  of  the  court,  the  ruling  of 
which  will  not  be  disturbed  on  appeal  unless  abuse  thereof  is 
shown. 

Same  —  Change  of  Venue  —  Local  Prejudice  —  Newspaper  Articles  —  Affi- 
davits— (>)nclusion8 — Insufficiency. 
£.    Where  affidavits  of  counsel  for  defendant  filed  in  support  of 

2.  Weight  of  newspaper  articles  as  evidence  of  prejudice  against 
accused  entitling  him  to  change  of  venue,  see  note  in  18  Ann.  Gas. 
7G9. 
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ft  motion  for  ebange  of  place  of  trial  of  a  charge  of  murder  did 
not  contain  extracts  from  alleged  inflammatory  newspaper  articles 
circulated  in  the  county,  and  the  record  on  appeal  did  not  present 
the  voir  dire  examination  of  the  jurors  as  tending  to  show  any 
unusual  circumstances  in  obtaining  a  jury,  the  mere  statements 
therein  that  there  had  been  talk  of  lynching  and  that  the  tale  of 
the  crime  had  been  printed  in  newspapers  and  generally  read  by 
the  inhabitants  of  the  county,  were  bald  conclusions  and  properly 
disregarded  by  the  trial  court. 

Same — Exhibits — ^Identifications — Evidence — Sufficiency. 

3.  Under  the  rule  that  to  warrant  the  admission  in  evidence  of 
the  weapon  with  which  the  crime  for  which  defendant  is  on 
trial  was  committed  a  prima  facie  showing  of  its  identity  and 
connection  with  the  offense  is  sufficient;  cle»r,  certain  and  positive 
proof  not  being  required,  evidence  held  sufficient  to  admit  a 
revolver  and  the  shells  with  which  it  was  loaded,  found  near  the 
scene  of  the  crime. 

Same — ^Insanity — ^Evidence  Incidentally  Showing  Prior  Conviction  and 
Escape  from  Prison — Admisson  not  Error. 

4.  Where,  in  a  prosecution  for  murder,  the  defense  is  insanity, 
every  act  of  defendant  in  his  life  is  subject  to  scrutiny;  hence  the 
fact  that  a  deputy  warden  of  the  state  prison  was  permitted 
to  state  while  testifying  on  the  question  of  defendant's  sanity 
that  he  first  met  him  in  the  prison  as  a  convict  and  that  he  had 
twice  escaped  therefrom  was  not  objectionable  as  an  endeavor 
to  prejudice  the  jury  by  showing  that  he  had  been  previously 
convicted  of  crime,  although  he  was  not  charged  with  prior 
conviction. 

Same — Technical  Errors — ^Insufficient  to  Beverse  Judgment. 

5.  A  conviction  will  not  be  set  aside  for  technical  errors  or  de- 
fects appearing  in  the  record  which  do  not  affect  the  substantial 
rights  of  the  accused. 

Same — ^Insanity — Opinion   Evidence   of  Layman — ^Harmless   Error. 

6.  Error  in  permitting  a  layman  to  give  his  opinion  as  to  defend- 
ant's sanity  without  having  qualified  under  subdivision  10  of  section 
7887,  Bevised  Codes,  as  an  intimate  acquaintance,  was  harmless 
where  the  only  evidence  of  defendant's  insanity  consisted  of  his  be- 
havior on  the  stand  and  of  his  incoherent  and  meaningless  an- 
swers, all  the  witnesses  testifying  to  his  mental  condition  de- 
claring him  sane,  without  contradiction  or  conflict. 

Same — Justification   or  Mitigation — Burden   of   Proof — Correct  Instruc- 
tion. 

7.  The  contention  of  defendant  that  since  no  one  was  present 
when  the  shot  which  killed  deceased  was  fired,  the  court  erred 
in  giving  an  instruction  in  the  words  of  section  9282,  Bevised 
Codes,  heretofore  construed  to  mean  that  if  the  jury  should 
find  the  fact  that  defendant  did  the  killing,  the  burden  of  prov- 
ing circumstances  mitigating  the  offense  from  murder  to  man- 
slaughter or  justifying  it  devolves  upon  him,  unless  the  evidence 
which  proves  the  killing  by  the  defendant  also  shows  that  it  was 
manslaughter  or  justifiable,  held  without  merit. 

Appeals  from  District  Court,  Beaverhead  County;  Jos.  C. 
Smith,  Judge. 
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E.  C.  Davis  was  convicted  of  murder  in  the  first  degree,  and 
appeals  from  the  judgment  and  an  order  denying  him  a  new 
trial.    AfiSrmed. 

Mr.  W.  J.  Cushing,  Mr.  C.  W.  RoHson  and  Mr.  John  Col- 
lins, for  Appellant,  submitted  a  brief;  Mr.  Collins  argued  the 
cause  orally. 

The  afiSdavits  and  testimony  offered  in  support  of  the  mo- 
tion for  change  of  venue  show  that  the  feeling  in  Beaverhead 
county  was  such  that  defendant  could  not  there  obtain  an  im- 
partial  trial.  The  application  was  heard  inmiediately  before 
the  trial  begi^.  A  jury  was  in  attendance,  and  even  some 
members  of  the  jury  were  discussing  the  matter  freely,  and 
some  of  them  had  announced  that  defendant  should  have  been 
lynched,  that  it  was  too  bad  that  he  was  ever  brought  back  by 
the  posse  alive.  It  further  appears  that  various  newspapers 
having  a  wide  circulation  in  the  county  gave  such  accounts  of 
the  homicide  as  would  prejudice  a  jury  against  the  defendant. 
{State  V.  Spotted  Hawk,  22  Mont.  33,  55  Pac.  1026,  and  cases 
cited;  State  v.  Hillman,  42  Wash.  615,  85  Pac.  63;  State  v. 
Dwyer,  29  Nev.  421,  91  Pac.  305;  State  v.  Olds,  19  Or.  397, 
24  Pac.  394;  People  v.  Suesser,  132  Cal.  631,  64  Pac.  1095.) 

It  was  error  to  permit  the  gun  which  was  found  at  Monida 
to  be  introduced  in  evidence;  the  record  fails  to  disclose  how 
long  prior  to  the  homicide  it  was  found.  {People  v.  Hill,  123 
Cal.  571,  56  Pac.  443 ;  State  v.  KeKr,  133  Iowa,  35,  110  N.  W. 
149.) 

No  witness  was  present  at  the  killing;  the  evidence  upon 
which  defendant  was  convicted  was  therefore  purely  circum- 
stantial, and  whether  defendant  did  or  did  not  commit  the 
homicide  was  a  vital  issue  to  be  determined  by  the  jury.  The 
court,  however,  instructed  the  jury  that  defendant  had  com- 
mitted the  act,  or  at  least  instructed  them  that  they  might 
so  assume.  Possibly  that  instruction  might  pass  if  defendant 
had  confessed  the  killing  and  relied  only  upon  self-defense  or  in- 
sanity, or  other  excuse;  but  where,  as  here,  the  act  of  killing 
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88  well  88  defendant's  sanity  is  in  issue,  that  instruction  has 
no  possible  application.  (Barrow  v.  Territory,  13  Ariz.  302, 
114  Pac.  975;  People  v.  Maithai,  135  Cal.  442,  67  Pac.  694; 
Territory  v.  Tvamdl,  4  Mont.  148,  1  Pac.  742;  Territory  v. 
Johnson,  9  Mont.  21,  22  Pac.  346 ;  State  v.  Sloan,  35  Mont.  367, 

89  Pac.  829;  Staie  v.  AUen,  34  Mont.  403,  87  Pac.  177.) 

Mr,  Wellington  2>.  Rankin,  Attorney  General,  and  Mr,  L,  A, 
Foot,  Assistant  Attorney  Greneral,  submitted  a  brief;  Mr.  Foot 
and  Mr.  T.  £.  Oiibert,  County  Attorney,  argued  the  cause 
orally. 

The  publishing  of  accounts  in  newspapers  pretending  to  give 
the  facts  of  the  crime,  if  not  inflammatory  in  their  nature,  are 
not  sufficient  to  justify  granting  a  change  of  venue.  (State 
V.  Broton,  130  Iowa,  57,  106  N.  W.  379.)  It  is  a  presumption 
of  law  that  the  defendant  can  have  a  fair  and  impartial  trial 
in  the  county  where  the  offense  was  committed,  and  the  burden 
is  upon  him  to  show  clearly  otherwise  (Johnson  v.  State,  1 
Okl.  Cr.  321,  18  Ann.  Cas.  300,  115  Pac.  1059),  and  that  the 
prejudice  existing  in  the  county  is  such  that  its  natural  ten- 
dency will  be  to  intimidate  or  swerve  the  jury.  (State  v. 
Gordon,  32  N.  D.  31,  Ann.  Cas.  1918A,  442,  155  N.  W.  59.) 
An  application  for  a  change  of  venue  in  a  criminal  case  is 
addressed  to  the  sound  discretion  of  the  court,  and  its  refusal 
is  not  reversible  error,  unless  it  appears  from  the  facts  pre- 
sented on  the  application  that  the  court  acted  unfairly,  or  that 
there  was  a  palpable  abuse  of  judicial  discretion.  (16  C.  J., 
sec.  306,  p.  204 ;  People  v.  Biggins,  159  Cal.  113,  112  Pac.  862 ; 
People  V.  Elliott,  80  Cal.  296,  22  Pac.  207;  State  v.  Nelson, 
91  Minn.  143,  97  N.  W.  652 ;  Jahnke  v.  State,  68  Neb.  154,  94 
N.  W.  158.) 

Appellant  was  seen  with  a  pistol  in  his  hands  immediately 
after  two  shots  were  fired;  a  pistol  was  found  not  far  from 
the  scene  of  the  homicide  that  agreed  in  caliber  and  make  with 
empty  shells  found  at  the  scene  of  the  homicide;  loaded  shells 
of  the  same  caliber  and  make  of  the  pistol  and  the  empty  shells 
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were  fotind  in  appellant's  possession;  appellant  admitted  that 
he  threw  away  the  pistol  to  which  the  shells  belonged.  These 
items  are  all  so  closely  connected  with  the  homicide  as  to 
practically  remove  all  doubt  that  the  pistol  found  was  the 
one  seen  in  the  hands  of  appellant  and  the  weapon  that  caused 
the  death  of  the  deceased,  and  were  properly  admitted  as  evi- 
dence. (People  V.  Byrne,  160  Cal.  217,  116  Pac.  521;  FtOler 
V.  State,  147  Ala.  35,  41  South.  774;  State  v.  Laudano,  74 
Conn.  638,  51  Atl.  860;  Boynton  v.  State,  115  Qa.  587,  41 
S.  E.  995;  State  v.  Aspara,  113  La.  940,  37  South.  883.) 

MB.  COMMISSIONER  JACKSON  prepared  the  opinion 
for  the  court. 

The  defendant  was  convicted  of  murder  in  the  first  degree 
on  May  19,  1920,  and  on  May  24  he  was  sentenced  to  be 
hanged.  From  the  judgment  of  conviction,  and  from  an  order 
denying  his  motion  for  a  new  trial,  he  appeals. 

Before  the  trial  was  begun,  the  defendant  applied  to  the 
trial  court  for  a  change  of  place  of  trial.  The  motion  was 
denied,  and  defendant  predicates  error.  In  support  of  the 
petition  are  the  aflBdavits  of  W.  J.  Cushing  and  C.  W.  Bobison, 
both  counsel  for  the  defendant.  Briefly,  the  affidavits  state 
that  the  arrest  of  the  defendant  was  made  by  a  posse  commita^ 
tus,  consisting  of  from  fifty  to  one  hundred  armed  men;  that 
at  the  time  of  the  arrest,  and  subsequently,  it  was  freely  re- 
marked by  various  members  of  the  posse  and  others  that  de- 
fendant should  be  lynched;  that  the  newspapers  of  the  county 
and  the  papers  of  Butte,  Montana,  which  have  a  large  circula- 
tion in  Beaverhead  county,  published  statements  concerning  the 
defendant  and  the  manner  of  the  commission  of  the  alleged 
crime  and  the  arrest  of  the  defendant,  which  statements  were 
generally  read  by  the  people  of  the  county  of  Beaverhead; 
that,  on  account  of  the  statements  and  articles,  the  people  of 
Beaverhead  county  were  so  prejudiced  against  the  defendant 
that  he  could  not  have  a  fair  trial  in  the  county,  and  belief  was 
expressed  that  it  was  impossible  to  obtain  a  jury  in  the  county 
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that  had  not  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  such  as  would  disqualify  them  as  jurors. 

A  hearing  was  had  on  the  petition,  Messrs.  Gushing  and 
Bobison  being  the  only  persons  to  testify.  Mr.  Robisoh's  evi- 
dence went  solely  to  the  talk  he  h^d  heard,  and  that  of  Mr. 
Gushing,  in  addition  to  the  talk,  went  to  the  effect  that  the 
newspapers  of  the  county  '^  published  somewhat  of  an  extended 
statement  of  the  commission  of  this  crime  and  the  facts  leading 
up  to  the  arrest  and  confinement  of  the  prisoner."  Both  wit- 
nesses stated  they  believed  it  would  be  impossible  to  secure  a 
fair  trial  or  to  secure  an  unprejudiced  jury  in  the  county. 
No  counter-affidavits  nor  proof  were  offered  by  the  state. 

The  Constitution  guarantees  to  everyone  charged  with  a 
[1,2]  crime  a  fair  trial  before  an  impartial  jury,  and  it  is 
settled  law  in  this  jurisdiction  that  an  application  for  change 
of  place  of  trial  is  addressed  to  the  sound  discretion  of  the 
trial  court,  and,  unless  an  abuse  of  this  power  is  shown,  its 
ruling  will  not  be  disturbed.  {Staie  v.  Spotted  Hawk,  22 
Mont.  33,  55  Pac.  1026,  and  cases  there  cited.)  No  extracts 
from  the  newspapers  were  attached  to  the  affidavits,  and  the 
record  is  silent  as  to  what  the  stories  contained.  The  bald 
statement  that  the  tale  of  the  crime  was  printed  in  newspapers 
and  generally  read  by  the  inhabitants  of  the  county,  and  that 
therefore  the  defendant  would  be  deprived  of  his  constitutional 
right  of  fair  trial  by  an  impartial  jury,  is  a  flat  conclusion,  and 
was  properly  disregarded  by  the  trial  court.  (State  v.  Spotted 
Hawk,  supra;  Territory  v.  Manton,  8  Mont.  95,  19  Pac.  387.) 
No  fact  in  the  affidavits  or  testimony  appears  to  move  judicial 
discretion,  save  the  statements  that  there  had  been  talk  of 
lynching  the  defendant,  and  its  effect  upon  the  popular  mind. 

It  must  be  borne  in  mind  that,  while  the  defendant  had 
been  arrested  by  an  armed  posse,  and  at  a  time  when  feeling 
was  intense,  the  inviolability  of  his  person  was  observed,  and 
in  accordance  with  the  high  concept  of  respect  for  justice  the 
law  was  permitted,  without  let  or  hindrance,  to  take  its  course. 
Naturally,  whenever  a  brutal  crime  has  been  committed,  there 
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are  many  whose  unbridled  tongues  vent  emotion,  but  it  does 
not  follow  that  a  community's  judgment  is  warped.  The  rec- 
ord does  not  disclose  the  voir  dire  examination  of  the  jurors, 
but  it  suffices  to  say  that,  when  a  jury  is  obtained  on  a  homi- 
cide case  after  the  examination  of  but  fifty-six  men,  and  no 
unusual  condition  is  apparent,  the  statement  as  to  prejudice 
and  the  impossibility  of  securing  a  fair  and  impartial  jury 
falls.  The  showing  is  entirely  insufficieiit  to  permit  this  court 
to  disturb  the  ruling  of  the  lower  court  in  denying  the  mo- 
tion. 

''The  trial  judge  is  generally  familiar  with  the  local  situa- 
tion ;  he  knows  the  prevailing  sentiment  of  the  people,  in  so  far 
as  it  finds  oft-repeated  expression;  he  kqows  all  the  facts 
and  circumstances  proper  to  be  considered  in  determining  the 
matter;  he  may  know  the  persons  who  make  affidavits  sug- 
gesting undue  excitement  or  prejudice,  and  can  properly 
estimate  the  weight  to  be  given  such  affidavits.  A  judicial  dis- 
cretion exercised  under  such  circumstances  should  not  be  inter- 
fered with,  unless  its  abuse  is  so  clearly  manifest  as  to  call 
for  a  reversal."  (State  v.  WeUy,  65  Wash.  244,  118  Pac.  9; 
see,  also.  State  v.  Caseday,  58  Or.  429,  115  Pac.  287 ;  Johnson 
V.  State,  1  Okl.  Cr.  321,  18  Ann.  Cas.  300,  97  Pac.  1059; 
People  V.  EUiott,  80  Cal.  296,  22  Pac.  207;  Jahnke  v.  State, 
68  Neb.  154,  94  N.  W.  158,  104  N.  W.  154.) 

It  appears  that  shortly  after  noon  on  April  21,  1920,  C.  K. 
Wyman,  sheriff  of  Beaverhead  county,  in  response  to  a  tele- 
phoned request  from  J.  B.  Egan,  of  Monida,  came  to  the 
latter  place  from  Dillon,  Montana,  to  arrest  the  defendant, 
accused  of  the  theft  of  a  bridle.  Egan,  in  order  to  keep  the 
defendant  until  the  sheriff  arrived,  had  engaged  him  to  remove 
some  carcasses  from  a  corral.  On  his  way  from  the  train, 
the  sheriff  was  met  and  accompanied  to  the  hotel  by  the  wit- 
ness Raymond  W.  Knott.  When  they  entered  the  place  the 
defendant  was  pointed  out  to  the  sheriff,  who  tapped  him  on 
the  shoulder  and  informed  him  he  was  under  arrest.  The 
defendant  said,  ''AH  right/'  picked  up  his  hat,  and  added,  "I 
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have  a  coat  out  in  the  cabin,  and  I  would  like  to  get  that." 
The  sheriff  and  defendant  then  went  out  the  front  door  of 
the  hotel,  and  turned  to  the  left.  Knott  left  by  the  same 
door  immediately  after  they  had  gone,  turning  to  the  right, 
and  walking  down  the  street  until  he  came  to  the  front 
entrance  of  the  Egan  store,  a  distance  of  about  200  feet  from 
the  hotel,  where  he  met  a  man  named  Robbins,  and  heard  the 
sound  of  two  shots.  He  ran  back  on  the  same  street  a  shoii; 
distance  from  the  store,  and,  looking  down  an  alley,  saw  the 
defendant,  gun  in  hand,  standing  about  three  feet  in  front  of 
Wyman,  whose  back  was  toward  witness,  and  who  was  then 
staggering.  Knott  testified:  ''It  could  not  have  been  more 
than  a  few  seconds  from  the  time  I  heard  the  shots  until  I 
got  into  the  position  I  indicated  at  the  gate,  where  I  could 
see  Mr.  Wyman  and  the  defendant  Davis,  because  I  ran  the 
twenty  feet  or  so  that  was  between  me  and  the  alley."  The 
witness  then  ran  back  into  the  store,  told  those  who  were 
there  that  the  sheriff  had  been  shot,  went  out  the  rear  door 
and  around  an  oil  house,  to  the  point  where  he  had  seen  the 
defendant  and  Wyman.  The  defendant  had  disappeared,  and 
Wyman  was  lying  on  the  ground.  The  witness  roused  him, 
asked  him  what  had  happened,  and  the  wounded  man  an- 
swered: "He  shot  me,"  Knott  then  left  Wyman,  went  back 
into  the  store,  reported  the  sheriff  was  dead  in  the  alley,  picked 
up  a  rifle,  and  went  out  with  others  after  the  defendant.  From 
this  point  his  testimony  is:  ''I  saw  the  defendant  after  that. 
In  fact,  I  saw  him  practically  all  the  time,  because  we  were 
trailing  him  until  he  got  to  the  cabin.  I  saw  the  defendant 
on  horseback  the  next  time  after  I  had  seen  him  standing  near 
Wyman  with  a  gun  in  his  hand;  at  that  time  he  was  in  the 
corral.  At  that  time  the  defendant  would  be  to  the  left  of  the 
door  marked  *F.'  When  I  saw  the  defendant  he  was  on  his 
horse,  and  was  trying  to  make  it  jump  the  bars,  jump  the 
corral  at  the  point  marked  'Bars'  on  the  map.  State's  Exhibit 
No.  1.  I  just  saw  the  defendant  for  an  instant  then.  He  was 
still  on  horseback  the  last  time  I  saw  him.     The  next  time  I 
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saw  the  defendant  he  wsus  ranning  down  the  railroad  track. 
At  that  time  he  was  right  on  the  track.  There  is  a  railroad  Y 
in  there,  and  he  was  crossing  the  Y.  The  defendant,  at  the 
time  I  saw  him  on  the  track,  was  running  in  this  direction, 
which,  according  to  the  map,  would  be  northwest.  He  was 
running  on  the  right-hand  side  of  the  track  at  that  time;  that 
would  be  as  you  look  down  the  track  from  Monida,  toward 
Dillon.  Mr.  Bobbins  was  with  me  at  that  time.  Mr.  Robbins 
and  I  struck  out  to  the  right  of  him,  trying  to  circle  around 
the  defendant.  I  had  a  rifle  at  this  time.  I  did  not  use 
my  rifle  at  that  time.  Mr.  Robbins  did  not  use  his  at  that 
time  either.  Mr.  Bobbins  used  his  rifle  in  the  corral.  I  was 
not  present  the  first  time  that  Mr.  Bobbins  shot.  I  said  that 
Mr.  Bobbins  and  I  started  to  follow  the  defendant.  I  imagine 
we  went  one-eighth  of  a  mile  from  the  railroad  track  out 
through  the  hills  with  the  intention  of  cutting  him  oS  at  the 
bend  in  the  track.  That  would  be  about  northwest  of  Monida; 
it  would  be  more  northerly  than  the  track  runs.  After  that 
time  we  kept  the  defendant  in  sight.  We  did  that  by  follow- 
ing him.  Mr.  Bobbins  and  Mr.  Miller  were  in  the  party  at 
that  time.  As  a  rough  estimate,  I  would  say  that  we  were 
separated  from  the  defendant  from  one-quarter  to  a  half  of  a 
mile.  I  know  that  Mr.  Miller  had  some  glasses  with  him  that 
day.  Mr.  Miller  had  a  pair  of  high-powered  binoculars  with 
him  at  that  time  that  he  used.  I  could  see  the  defendant 
myself  most  of  the  time.  We  followed  the  defendant  in  this 
northwesterly  direction  from  Monida  for  about  one  mile.  At 
that  time  we  saw  the  defendant  off  to  the  left  of  the  track 
after  we  got  up  on  top  of  the  hills.  When  we  saw  the  defend- 
ant  to  the  left  of  the  track,  he  was  traveling  in  a  southwesterly 
direction.  Mr.  Bobbins  and  I  were  still  following  him.  We 
followed  the  defendant  until  we  came  to  the  cabin  the  de- 
fendant was  in.  That  is  the  same  cabin  in  which  the  posse 
captured  him." 

The  defendant  was  arrested  that  afternoon  by  Dan  Mooney, 
the  under-sheriff  of  the  county,  who  had  gone  to  the  cabin 
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with  a  posse,  and  found  it  already  surrounded  by  others.  The 
defendant,  who  was  in  the  cellar,  was  armed  with  a  30-30 
Winchester  carbine.  He  inquired  **if  there  was  a  sheriff  out- 
side,'' and,  upon  being  informed  that  there  was,  he  said, 
**A11  right;  let  the  law  take  its  course."  After  the  arrest, 
the  defendant  was  searched,  and  sixteen  32-caliber  automatic 
shells  were  taken  from  his  person.  When  asked  where  his  32- 
automatic  pistol  was,  he  said  he  had  none;  later  he  said  he 
''ditched  it,"  and  then  said,  *'I  threw  it  away."  Finally,  he 
claimed  to  have  buried  it  in  the  cellar  of  the  cabin,  between 
the  floor  and  top  of  the  cellar.  The  cellar  was  searched,  but 
the  pistol  not  found  there.  Witness  Enott  testified  to  the  find- 
ing of  4  32-automatic  Colt  pistol.  '*  Exhibit  No.  4,  marked 
for  identification  for  the  state,  is  a  32-automatic  Colts.  I  have 
seen  that  before.  It  is  the  gun  I  brought  down  here  from 
Monida.  This  gun  was  found  in  Monida  by  Mr.  Bobbins  and 
myself.  I  first  saw  this  gun  at  Monida.  I  saw  it  back  of  the 
warehouse,  the  lower  barn.  It  would  be  northwest  of  the 
lower  bam.  When  I  first  saw  the  gun  it  was  lying  on  the 
ground.  Mr.  Bobbins  picked  the  gun  up.  I  was  present  at 
that  time.  At  that  time  the  gun  was  taken  to  the  store  by 
Mr.  Bobbins.  Mr.  Bobbins  handed  the  gun  to  Mr.  Egan,  and 
Mr.  Egan  give  it  to  me  to  put  in  the  safe.  I  later  removed  it 
from  the  safe.  When  I  removed  it  from  the  safe  I  brought 
it  down  to  Dillon.  At  Dillon  I  delivered  it  to  the  sheriff's 
office.  I  delivered  the  gun  to  the  same  officer  I  delivered  the 
shells  to."  On  the  day  following  the  tragedy,  Knott,  H.  K. 
Bobbins  and  J.  B.  Egan,  making  a  search  at  the  scene  of  the 
crime,  found  two  empty  32-caliber  automatic  shells,  which 
were  in  evidence  at  the  trial. 

In  specifications  2  and  3,  defendant  urges  error  in  the 
[3]  admitting,  over  objection,  the  pistol  and  the  shells  with 
which  it  was  loaded  when  found.  In  our  opinion  there  is  no 
merit  to  this  contention,  as  there  was  ample  evidence  con- 
necting the  defendant  with  the  exhibits.  In  fact,  the  incidents 
flje  all  so  closely  connected  with  the  homicide  as  to  foreclose 
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doubt;  two  shots  were  heard;  defendant  was  seen  with  a  gun 
in  his  hand  a  few  seconds  later,  standing  in  front  of  the 
sheriff,  who  was  staggering  about  wounded;  the  injured  man 
said,  "He  shot  me";  two  empty  32-caliber  automatie  shells 
were  found  very  close  to  where  they  had  been  standing;  six- 
teen loaded  shells  of  the  same  kind  and  caliber  were  discov- 
ered on  the  person  of  the  defendant;  defendant's  own  admis- 
sion that  he  had  thrown  a  32-caliber  automatic  pistol  away, 
and  the  finding  and  delivery  to  the  officer  of  the  gun  and  its 
load. 

''To  warrant  the  admission  in  evidence  of  an  instrument  or 
weapon  as  the  one  with  which  the  crime  was  committed,  a 
prima  facie  showing  of  identity  and  connection  with  the  crime 
is  necessary,  and  sufficient;  clear,  certain,  and  positive  proof 
is  not  required."  (16  C.  J.  618,  619,  and  cases  there  cited; 
People  V.  Byrne,  160  CaL  217,  116  Pac.  521,  530.) 

Defendant  in  his  case  sought  by  his  actions  and  answers  on 
the  stand  to  bring  his  sanity  in  question.  When  interrogated, 
his  responses  were  incoherent  and  meaningless.  The  two 
guards  who  had  been  employed  to  watch  the  defendant,  one 
from  the  24th  and  the  other  from  the  29th  of  April,  up  to 
and  including  the  time  of  the  trial,  also  were  called  on  his 
behalf,  ^nd  after  relating  his  actions  and  talk  while  in  con- 
finement, which  they  said  were  about  the  same  as  when  on 
the  stand,  both  declared  him  to  be  sane  in  their  opinions.  This 
was  the  defendant's  entire  case,  and,  as  will  be  seen,  there  is 
not  a  scintilla  of  proof  tending  to  show  mental  weakness,  save 
his  own  demeanor.  In  rebuttal,  together  with  under-sheriff 
Mooney,  Walter  Nesbit  and  J.  B.  Egan,  the  state  produced 
Drs.  Scanland,  Bolton  and  MacMillan,  with  wide  experience 
as  experts  on  mental  diseases.  They  testified  from  actual 
physical  tests  and  observation  of  the  defendant  that  he  was 
sane,  and  simulating  mania.  In  fact,  his  simulating  was  dem- 
onstrated to  the  jury  when,  as  Dr.  Scanland,  among  other 
symptoms,  related  that  maniacs  are  given  to  singing  and  crying 
out  occasionally,  the  defendant,  who  had  not  done  so  before. 
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became  exceedingly  boisterous,  and  cried  out.  Mooney,  the 
under-sheriff,  testified  to  the  conversation  he  had  with  the  de- 
fendant after  his  arrest  by  the  witness  and  the  posse,  in  which 
defendant  talked  and  acted  rationally,  detailing  the  arrest 
by  the  sheriff,  Wyman,  denying  he  had  seen  Wyman  after 
they  left  the  hotel,  and  relating  that  he  was  going  to  ride  his 
horse  to  Dillon,  but  changed  his  mind,  and  decided  to  hunt 
jack-rabbits,  and  that  he  had  gone  to  the  cabin,  where  he  was 
captured,  to  cook  a  meal. 

In  assignments  4  and  5,  error  is  alleged,  in  that,  over  ob- 
[4]  jection,  the  witness  Nesbit,  called  in  rebuttal,  was  per- 
mitted to  answer  the  question:  ''Was  he  sent  there  [to  prison] 
for  a  crime  f"  and  in  overruling  the  objection  to  the  same 
witness  referring  to  a  comniltment  to  fix  the  date  of  defend- 
ant's second  escape  from  the  state  prison.  It  is  argued  at 
some  length  that  the  defendant  was  not  charged  with  a  prior 
conviction,  and  that  it  could  not  in  any  case  be  proved  by  the 
oral  testimony  of  the  witness,  and  that,  under  the  pretext  of 
refreshing  his  memory  by  looking  at  the  commitment,  the 
purpose  was  to  prejudice  the  jury. 

Counsel  mistook  the  situation.  The  witness  Nesbit  was  the 
assistant  deputy  warden  of  the  Montana  state  prison,  who 
had  known  the  defendant  under  the  name  of  Albert  Yek,  as 
a  convict  in  the  prison  from  June,  1913,  until  March  21,  1920, 
and  saw  and  observed  him  every  day  during  that  time,  except 
during  two  short  intervals,  aggregating  about  two  months,  dur- 
ing which  time  Yek  was  a  fugitive,  having  escaped  from  prison. 
His  testimony  was  entirely  on  the  sanity  phase  of  the  case,  and 
he  testified  the  defendant  was  sane.  No  objection  was  made  to 
his  qualifications  under  subdivision  10,  section  7887,  Revised 
Codes.  He  had  already  testified  without  objection:  **That 
man's  name  is  Albert  Yek.  I  first  met  that  man  in  June, 
1913.  At  that  time  he  entered  the  prison."  This  was  suffi- 
cient to  apprise  the  jury  that  the  man  had  been  a  convict 
and  the  question  objected  to  could  not  operate  to  the  preju- 
dice of  the  defendant.    As  was  aptly  stated  by  the  trial  judge, 


438  Statb  v.  Davis.  [June  T.  '21 

[Oa  Mont.  426.] 

defendant's  sanity  being  in  question,  every  act  of  his  life  was 
subject  to  scrutiny,  and  if  it  fell  within  prison  walls  it  would 
have  to  be  followed  there.  "To  judge  the  mental  deficiency 
of  a  person,  the  entire  conduct  of  the  individual  through  life 
may  be  taken  into  account."  {Si.  Oeorge  v.  Biddeford,  76 
Me.  593 ;  State  v.  Colbert,  58  Mont.  584,  194  P^c.  145.)  Later 
in  his  testimony,  from  his  independent  recollection,  the  witness 
said:  ''At  the  time  I  observed  the  actions  of  the  defendant, 
at  the  time  he  was  in  the  penitentiary,  they  were  just  the  same 
as  any  other  person  in  there.  The  defendant  was  at  the  state 
prison  from  June,  1913,  until  in  November,  when  he  escaped. 
The  defendant  was  finally  discharged  from  the  state  prison  on 
March  21,  1920.  He  escaped  some  time  in  November,  1913. 
He  was  later  captured  in  Washington.  After  the  defendant 
was  captured  he  was  brought  back  to  the  Montana  state  prison. 
He  was  returned  to  the  prison  in  Jj^nuary,  1914.  Prom  Jan- 
uary, 1914,  until  March  21,  1920,  the  defendant  was  at  the 
state  prison  at  Deer  Lodge,  Montana,  as  a  prisoner.  The  de- 
fendant made  one  other  escape.  In  order  to  give  the  date  of 
the  escape,  I  would  have  to  look  at  the  commitment" — ^all  of 
which  presented  to  the  jury  the  knowledge  witness  had  of  de- 
fendant's actions,  and  his  opportunity  for  observation.'  The 
date  of  the  second  escape  was  immaterial.  It  was  already  in 
[6]  evidence  defendant  had  escaped  twice.  By  no  course  of 
reasoning  can  prejudice  be  predicated,  since  the  testimony  was 
entirely  directed  to  the  defendant's  mental  condition  and  the 
witness'  time  and  opportunity  for  observing  his  actions.  **For 
many  years  this  court  has  uniformly  adhered  to  and  enforced 
the  rule  that  a  conviction  will  not  be  set  aside  for  technical 
errors  or  defects  appearing  in  the  record  which  do  not  eflfect 
the  substantial  rights  of  the  accused."  {State  v.  Brooks,  57 
Mont.  480,  188  Pac.  942.)  There  is  no  merit  to  assignments 
4  and  5. 

The  sixth  assignment  was  that  the  court  erred  in  permitting 
[6]  to  be  given  opinion  evidence  of  defendant's  sanity  by  a 
layman,  J.  B.  Egan,  who,  ^cording  to  the  record,  had  seen, 
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talked  with,  and  employed  the  defendant  on  the  day  of  the 
homicide.  Obviously,  the  witness  had  not  qualified  under  sub- 
division 10,  section  7887,  Revised  Codes,  in  that  he  did  not 
come  within  the  sphere  of  intimate  acquaintanceship;  but 
while  the  court  erred  in  admitting  his  opinion,  the  error  was 
harmless  under  all  the  circumstances  of  the  case.  In  Staie  v. 
Penna,  35  Mont.  535,  90  Pac.  787,  relied  on  by  defendant, 
there  was  much  conflicting  evidence  as  to  the  mental  condition 
of  the  accused,  and  the  court  properly  held  that,  under  cir- 
cumstances as  presented  at  the  trial,  it  was  prejudicial  error 
to  admit  the  testimony  of  news-writers  who  had  not  qualified 
under  the  intimate  acquaintanceship  statute.  In  State  v. 
Leakey,  4A  Mont.  354,  120  Pac.  234,  also  cited  by  the  de- 
fendant, the  court  correctly  held  that,  in  conjunction  with 
other  errors,  the  trial  court  erred  in  permitting  the  witness 
G^rge  Albert  to  express  an  opinion  that  the  defendant  was  sane. 
In  this  case,  likewise,  was  there  much  evidence  conflicting  in 
character  as  to  the  prisoner's  sanity.  But  every  case  must  be 
judged  in  the  light  of  its  individuating  characteristics,  and 
upon  its  own  peculiar  facts  and  circumstances.  No  parallel 
can  be  drawn  between  the  cases  cited  ^nd  this  case.  If  all  of 
the  evidence  in  the  instant  case  did  not  point  unerringly  to 
but  one  conclusion,  this  court  might  have  to  reverse  the  judg- 
ment^ and  order  a  new  trial. 

The  state  in  its  case  in  chief  unquestionably  established  a 
state  of  facts  that  would  support  the  verdict.  The  burden  then 
devolved  upon  the  defendant  to  prove  circumstances  of  miti- 
gation, or  that  would  justify  or  excuse  the  act.  This  the  de- 
fendant did  not  do,  save  by  exhibiting  to  the  jury  his  de- 
meanor on  the  stand,  and  by  incoherent  answers.  All  of  the 
witnesses  in  this  case  who  testified  as  to  the  mental  condition 
of  the  accused  declared  him  sane.  Therefore,  there  being  no 
contradictory  or  conflicting  evidence,  we  hold  that,  while  the 
opinion  evidence  of  the  witness  Egan  was  error,  the  defendant 
was  not  injured,  and  cannot  complain.  "It  is  further  claimed 
the  court  erred  in  allowing  proof  to  be  made  of  the  fact  that 
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a  number  of  fires  were  set  by  Warrick  and  the  defendant  after 
the  pile  of  baled  hay  was  kindled,  and  on  the  same  night 
Conceding  that  proof  of  after-committed  offenses  is  not  ad- 
missible in  support  of  a  criminal  charge,  we  feel  wholly  justi- 
fied in  this  case  in  resolving  the  error  against  the  defendant, 
for  the  reason  that  upon  the  whole  case  we  think  that  the 
conviction  was  just,  and  that  there  has  been  no  miscarriage  of 
justice."  {People  v.  Wilkinson,  30  Cal.  App.  473,  158  Pac. 
3067.) 

"Conceding  error,  and  that  the  objection  was  properly  raised 
in  time,  under  the  whole  evidence,  which  was  practically  with- 
out dispute,  and  uncontradicted  as  to  any  part  or  particular, 
no  such  prejudice  could  have  been  worked  to  defendant's  rights 
as  would  amount  to  a  miscarriage  of  justice.''  {People  v. 
Watr,  22  Cal.  App.  663,  136  Pac.  304.) 

The  defendant  then  contends  that,  since  no  one  was  present 
[7]  at  the  actual  firing  of  the  shots  that  killed  Wyman,  the 
court  erred  in  giving  the  following  instruction:  "Upon  a  trial 
for  murder,  the  commission  of  the  homicide  by  the  defendant 
being  proved,  the  burden  of  proving  circumstances  of  mitiga- 
tion, or  that  justify  or  excuse  it,  devolves  upon  him,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to  show  that  the 
crime  committed  only  amounts  to  manslaughter,  or  that  the 
defendant  was  justifiable  or  excusable." 

This  instruction  is  the  statute  of  the  state  (sec.  9282,  Rev. 
Codes),  and  was  construed  in  Territory  v.  Mawlon,  supra: 
"It  means  that  if  the  jury  find  the  fact  of  the  killing,  and 
that  the  prisoner  did  it,  then  the  burden  of  proving  circum- 
stances which  mitigate  the  offense  from  murder  to  manslaugh- 
ter, or  justify  the  killing  altogether,  will  devolve  on  the  ac- 
cused, unless  the  very  evidence  itself  which  proves  the  killing, 
and  that  it  was  done  by  the  prisoner,  also  shows  it  was 
manslaughter,  or  justifiable  homicide."  (See,  also.  State  ▼. 
Colbert,  supra,)  The  jury  in  this  case  was  fairly  and  prop* 
erly  instructed,  and  no  error  was  made  in  giving  the  instnic- 
tion  complained  of. 
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Specifications  8  and  9,  alleging  error  in  denying  defendant's 
motion  for  a  new  trial  and  entering  judgment,  are  disposed 
of  in  deciding  the  merits  of  the  other  assignments. 

For  the  reasons  herein  stated,  we  recommend  that  the  judg- 
ment of  conviction  and  the  order  denying  a  new  trial  be  af- 
firmed. 

Peb  Cubiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  conviction  and  the  order  denying  a  new  trial 
are  affirmed. 

Affirmed. 


STATE,  Appellant,  v.  STEIN,  Rbbpondknt. 

(No.    4,618.) 
(Sabmitted    June    2,    1921.      Decided    Jane    27,    1921.) 

[199   Pac.   278.J 

Criminal  Law — Intoxicating  Liquors — New  Trial — Newly  Dis- 
covered Evidence  —  Verdicts — Impeachment  hy  Jurors — 
Witnesses — Credibility — Impeachment — Former  Conviction 
of  Misdemeanor. 

Criminal    Law — Witnesses — Former    Convietion     of     Misdemeanor — ^Im- 
proper Cross-examination. 

1.  Held,  that  the  provision  of  section  8907,  Bevised  Codes,  to  the 
effect  thai  the  conviction  of  a  person  of  any  offense  may  be  proved 
for  the  purpose  of  affecting  the  weight  of  his  testimony,  refers 
to  conviction  for  a  felony,  and  that  therefore  refusal  to  permit 
cross-examination  of  a  witness  for  the  state  as  to  his  former  con- 
viction of  a  misdemeanor  was  proper. 

Same — Misconduct  of   Jury — ^Verdict — ^Impeachment   by   Affidavit. 

2.  Since  a  juror  may  not  impeaeh  his  verdict  directly  by  affi- 
davit, impeachment  thereof  is  not  permissible  by  the  affidavit 
of  another  detailing  admissions  and  declarations  made  by  the  juror 
after  trial  showing  that  he  was  prejudiced  while  acting  as  such. 


1.  What  constitutes  "crime"  for  conviction  of  which  witness  may 
be  impeached,  see  note  in  Ann.  Cas.  1916A,  274,  279. 

On  the  question  as  to  whether  cross-examination  is  proper  mode 
of  proving  conviction  of  crime  for  purpose  of  impeachment,  see  notes 
in  30  L.  B.  A.  (n.  fl.)  M6;  0  A.  L.  B.  1608. 


442  Statb  v.  BTEOf.  [June  T.  '21 

[60  Mont.  441.] 

TriaL— Pleadings — Motions — Nature  of — ^How  to  be  Determined. 

3.  In  determining  the  character  of  pleadings,  motions  and  other 
papers  filed  in  an  action,  the  object  sought  to  be  attained  is  eon- 
trolling. 

Criminal  Law — New   Trial — Newly  Discovered  Evidence — Bule. 

4.  Where  alleged  newly  discovered  evidence  is  merely  cumulative 
and  designed  to  impeach  the  credibility  of  a  witness  further  than 
it  had  already  been  impeached,  a  new  trial  cannot  be  granted. 

Same — New  Trial — ^Motion   Based  on  Documentary   Evidence — ^Eeview   on 
AppeaL 

5.  As  a  rule  the  supreme  court  is  more  reluctant  to  set  aside  an 
order  granting  than  one  refusing  a  new  trial,  but  where  the  motion 
was  based  entirely  upon  documentary  evidence,  it  is  in  as  advan- 
tageous a  position  to  pass  upon  its  merits  as  was  the  trial  court, 
and  will  set  aside  the  order  if  from  the  record  it  is  unable  to 
ascertain  upon  what  theory  the  motion  could  have  been  granted. 

Appeal  from  District  Covrt,  Custer  County,  in  the  Sixteenth 
Judicial  District;  C.  C.  Hurley,  Judge  of  the  Seventh  District, 
presiding. 

Henbt  Stein  was  convicted  of  violating  the  prohibition  law, 
and  from  an  order  granting  new  trial,  the  state  appeals.  Or- 
der reversed  and  cause  remanded,  with  directions  to  enforce 
judgment. 

Mr.  S.  C.  Ford,  Attorney  General,  Mr.  Otto  A.  Oerth,  As- 
sistant Attorney  General,  and  Mr.  Frank  Bwnter,  for  Appel- 
lant, submitted  a  brief;  Mr.  L.  A.  Foot,  Assistant  Attorney 
General,  and  Mr.  Hunter  argued  the  cause  orally. 

^^^  ■ 

Mr.  Sharpless  Walker,  for  Respondent,  submitted  an  origi- 
nal and  a  supplemental  brief  and  argued  the  cause  orally. 

Where  a  witness  upon  whose  testimony  the  state's  case  is 
dependent  has  been  promised  money  by  the  prosecution  for 
testifying,  or  where  he  has  been  arrested  and  imprisoned  and 
is  promised  his  liberty  if  he  testifies,  and  those  facts  were 
unknown  to  the  defendant  at  the  time  of  trial,  it  is  ground  for 
a  new  trial  when  discovered  and  presented  on  motion  after 
verdict;  likewise  where  objection  is  made  to  a  question  on 
cross-examination  and  testimony  is  excluded  as  to  the  pecuni- 
ary interest  of  a  prosecuting  witness  in  the  conviction  of  a 
defendant.     {People  v.  Langtree,  64  Cal.  256,  30  Pac.  813  j 
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People  V.  Bdlpin,  276  Hi,  363,  114  N.  B,  932 ;  Siate  v.  CarroU, 
85  Iowa,  1,  51  N.  W.  1159 ;  Conmonwedlih  v.  Socket,  39  Mass. 
(22  Pick.)  394;  People  v.  Bice,  103  Mich.  350,  61  N.  W.  540; 
Staie  V.  Lee,  26  Minn.  262,  3  N.  W.  345;  Barron  v.  Jackson, 
40  N.  H.  365;  Siate  v.  Mvlch,  17  S.  D.  321,  96  N.  W.  101; 
40  Cyc  2658.) 

If  a  juror  on  his  voir  dire  examination  denies  that  he  is 
prejudiced  toward  the  defendant,  or  denies  that  he  has  formed 
or  expressed  an  opinion  as  to  defendant's  guilt,  and  later  it 
appears  by  aflSdavits  on  motion  for  new  trial  that  the  juror's 
answers  were  not  true  and  that  he  was  biased  and  prejudiced, 
or  that  he  had  formed  and  expressed  an  opinion  as  to  the 
defendant's  guilt,  and  that  the  defendant  and  .his  counsel  were 
ignorant  of  those  facts  and  could  not  have  discovered  them 
with  reasonable  diligence,  a  new  trial  should  be  granted.  (State 
V.  Brooks,  57  Mont.  480,  188  Pac.  942 ;  State  v.  Mott,  29  Mont. 
292,  74  Pac.  728 ;  Territory  v.  Chartz,  4  Ariz.  4,  32  Pac.  166 ; 
State  V.  Wright,  112  Iowa,  436,  84  N.  W.  541 ;  State  v.  Woods, 
49  Kan.  237,  30  Pac.  520 ;  State  v.  Button,  50  La.  Ann.  1071,  69 
Am.  St.  Rep.  470,  23  South.  868 ;  Commonwealth  v.  Won  Chung, 
186  Mass.  231,  71  N.  B.  292 ;  Spradlin  v.  State,  13  Okl.  Cr.  376, 
164  Pac.  990;  State  v.  Lauth,  46  Or.  342,  114  Am.  St.  Rep.  873, 
80  Pac.  660;  State  v.  Thompson,  24  Utah,  314,  67  Pac.  789; 
ScUssler  v.  State,  122  Wis.  365,  99  N.  W.  593 ;  State  v.  Sum- 
ford,  88  Wash.  659,  153  Pac.  1056;  12  Cyc.  716;  16  Corpus 
Juris,  1154,  1159.) 

Respondent  is  relying  upon  misconduct  of  the  jury,  to-wit, 
that  three  jurors  qualified  on  their  voir  dire  examination  and 
said  that  they  were  not  prejudiced  against  the  defendant,  when 
in  fact  they  were  prejudiced  and  disqualified.  That  a  new 
trial  will  be  granted  where  it  appears  that  the  jurors  were 
prejudiced  clearly  appears  from  State  v.  Brooks,  57  Mont.  480, 
487,  188  Pac.  942. 

Appellant  cites  Siem^en  v.  Oakland  By,,  134  Cal.  494,  66  Pac. 
672,  wherein  the  court  holds  that  what  a  juror  could  not  di- 
rectly do,  could  not  be  indirectly  done  by  a  third  person. 
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However,  that  mle  has  not  been  announced  in  Montana.  In 
conflict  with  the  California  case  are  numerous  cases;  some  hold- 
ing that  the  mle  denying  the  competency  of  affidavits  of  jurors, 
or  the  statements  of  jurors,  applies  cmly  where  it  is  sought  to 
impeach  a  verdict  because  of  the  conduct  of  a  juror  while  in 
the  jury-room  deliberating  upon  the  verdict,  and  not  to  cases 
where  such  affidavits  relate  to  statements  or  conduct  of  a  juror 
outside  of  the  juiy-room;  and  others,  holding  that  matters 
occurring  even  in  the  jury-room,  but  which  do  not  essentially 
inhere  in  the  verdict,  are  competent.  {Mattox  v.  United  States, 
146  U.  S.  140,  36  L.  Ed.  917,  13  Sup.  a.  Eep.  50  [see,  also, 
Rose's  U.  S.  Notes] ;  Morse  v.  Montana  Ore-Purchasing  Co., 
105  Fed.  337;  Johnson  v.  Witt,  138  Mass.  79;  Twaddle  v. 
Mendenhall,  80  Minn.  177,  83  N.  W.  135;  Heffron  v.  OaUupe, 
55  Me.  563;  West  Chicago  8t,  B.  Co.  v.  HuhtJce,  82  HI.  App. 
404;  Maryland  Gas  Co.  v.  Seattle  Elec.  Co.,  75  Wash,  430, 
134  Pac.  1097;  Carter  State  Bank  v.  Boss,  52  OH.  642,  152 
Pac.  1113;  Slater  v.  United  T.  Co.,  157  N.  Y.  Supp.  909,  172 
App.  Div.  404.)       " 

If  a  witness  testifies  in  a  criminal  or  civil  proceeding,  his 
conviction  of  any  criminal  offense  may  be  proved  for  the  pur- 
pose of  affecting  the  weight  or  credibility  of  his  testimony, 
and  a  conviction  may  be  shown  either  by  the  record  or  by 
cross-examination  of  such  witness.  (Sec.  8907,  Rev.  Codes; 
Koch  V.  State,  126  Wis.  470,  5  Ann.  Cas.  389,  3  L.  R.  A. 
(n.  s.)  1086,  106  N.  W.  531;  Staie  v.  Adamson,  43  Minn.  196, 
45  N.  W.  152;  Lewis  v.  State,  85  Miss.  35,  37  South.  497; 
State  V.  Heussack,  189  Mo.  295,  88  S.  W.  21 ;  Staie  v.  Deal,  52 
Or.  568,  98  Pac.  165 ;  Missouri,  K.  &  T.  By.  Co.  v.  Johnson,  34 
Okl.  582,  126  Pac.  567;  AmoneU  v.  State,  83  Tex.  Grim.  587, 
204  S.  W.  438.) 

A  much  stronger  showing  on  appeal  is  required  to  set  aside 
an  order  granting  a  motion  for  new  trial  than  to  justify  a 
reversal  where  a  new  trial  has  been  denied,  for  the  reason  that 
granting  a  new  trial  places  the  parties  in  their  original  posi- 
tion, while  a  denial  of  a  new  trial  concludes  their  rights. 
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(State  V.  Schoenbom,  55  Mont.  517,  179  Pac.  294;  Morgcm  v. 
Los  Angeles  Pac,  Co.,  13  Cal.  App.  12,  108  Pac.  735;  Ellyson 
V.  Peden  (Iowa),  146  N.  W.  759;  CommonwedltK  v.  Metcalf, 184k 
Ky.  540,  212  S.  W.  434;  James  v.  Colenian  (Okl.),  166  Pac. 
210;  Alder^on  v.  Larson,  28  S.  D.  369,  133  N.  W.  809.) 

MB.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

The  defendant  was  convicted  in  the  district  court  of  Custer 
county  of  a  violation  of  the  prohibition  law.  Subsequently  his 
motion  for  a  new  trial  was  granted,  and  the  state  has  appealed 
from  that  order. 

It  appears  in  the  evidence  that  at  various  times  between 
January  21  and  February  1,  1919,  one  Charles  Marsant  had 
gone  to  the  store  of  the  defendant  in  Miles  City  and  purchased 
liquor.  These  various  transactions  were  consummated  by  the 
ingenious  method  of  the  purchaser  laying  his  money  on  the 
counter  and  the  defendant  placing  the  bottles  of  whisky  on  the 
floor  at  the  .end  of  the  counter,  so  the  purchaser  could  help 
himself,  the  defendant  evidently  figuring  that  if  he  did  not 
hand  the  bottles  of  liquor  directly  to  the  purchaser  he  would 
thereby  evade  the  law,  even  though  in  each  instance  he  re- 
ceived the  money.  The  defendant  charged  seventy-five  cents 
for  each  six-ounce  bottle  of  the  liquor.  On  the  first  day  of 
February,  and  after  several  purchases  had  previously  been 
made  from  the  defendant,  the  sheriff  gave  Marsant  four  dol- 
lars in  silver,  so  marked  as  to  be  later  identified,  with  which 
Marsant  was  to  buy  whisky  from  Stein.  Marsant  did  buy  the 
whisky  from  the  defendant,  and  that  same  night,  acting  under 
authority  of  a  search-warrant,  the  sheriff,  with  his  assistants, 
raided  ond  searched  the  store  of  the  defendant  and  procured 
a  quantity  of  whisky  and  one  silver  dollar,  which  was  identified 
as  one  of  the  marked  coins  earlier  given  to  Marsant.  The 
record  contains  evidence  of  one  other  witness  who  testified  to 
buying  liquor  from  the  defendant  about  the  same  time  and 
under  similar  circumstances.     The  defendant  predicated   his 
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motion  for  a  new  trial  upon  the  statutory  grounds,  but  urged 
in  particular  newly  discovered  evidence,  misconduct  of  the 
jury,  and  error  upon  the  part  of  the  court  in  refusing  to  allow 
him  to  cross-examine  the  state's  witness  Marsant  as  to  his 
former  conviction  of  a  mi^Klemeanor.  The  court  based  its  order 
granting  a  new  trial  upon  the  two  grounds  of  newly  discov- 
ered evidence  and  misconduct  of  the  jury.  But,  irrespective 
of  the  grounds  upon  which  the  trial  court  based  its  ruling, 
an  examination  of  the  record  must  be  made  to  see  if  the  ruling 
of  the  court  below  can  be  sustained  upon  any  ground. 

The  respondent  herein  very  earnestly  contends  that  he  was 
[1]  deprived  of  a  substantial  right  by  the  refusal  of  the 
court  to  allow  him  to  cross-examine  the  state's  witness  Mar- 
sant as  to  a  former  conviction  of  a  misdemeanor,  and  claims 
his  privilege  by  virtue  of  the  provisions  of  section  8907  of 
the  Revised  Codes.  A  cursory  examination  of  this  section 
appears  at  first  to  disclose  a  conflict  with  the  provisions  of 
section  8024,  Revised  Codes,  and  offers  a  basis  for  the  con- 
tention of  respondent.  The  two  sections  last  quoted  read  as 
follows:  ''8024.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence,  or  by 
evidence  that  his  general  reputation  for  truth,  honesty,  or  in- 
tegrity is  bad,  but  not  by  evidence  of  particular  wrongful  acts, 
except  that  it  may  be  shown  by  the  examination  of  the  witness, 
or  the  record  of  the  judgment,  that  he  has  been  convicted  of 
a  felony."  **8907.  A  person  convicted  of  any  offense  is  not- 
withstanding a  competent  witness  in  any  cause  or  proceeding, 
civU  or  criminal,  but  the  conviction  may  be  proved  for  the 
purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record  or  by  his  examination  as  such  witness."  More 
detailed  investigation,  however,  disposes  of  the  apparent  con- 
flict,  and  makes  the  two  sections  harmonious.  A  solution  neces- 
sitates reference  to  the  preceding  sections  to  disclose  the 
harmony  and  gather  the  intention  of  the  legislature.  (Rev. 
Codes,  sees.  7875,  7876.)  Section  8904  is  in  a  measure  declar- 
atory of  the  ancient  common-law  principle  that  one  convicted 
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of  treaBOQ  or  apaj  felony  thereupon  became  deprived  of  all 
civil  rights.  As  stated  hy  Chitty:  ''He  is  disqualified  from 
being  a  witness,  can  bring  no  action,  nor  perform  any  legal 
function,  he  is,  in  short,  regarded  as  dead  in  law."  (See 
14  C.  J.  913.)  Section  8905  provides  that  one  imprisoned  for 
life  is  deemed  civilly  dead.  These  two  sections  have  to  do 
wholly  with  the  status  of  a  convict,  and,  standing  alone,  would 
deprive  the  felon  of  all  of  his  civil  rights  and  disqualify  him 
from  being  a  witness  or  performing  any  legal  function.  Hav- 
ing this  in  mind,  then,  the  legislature  enacted  the  following 
restorative  section,  8906,  Bevised  Codes,  whereby  the  convict 
was  restored  to  life  for  the  purpose  of  conveying  his  property, 
and  with  the  same  object  in  view  enacted  section  8907,  whereby 
the  convict  was  further  restored,  so  as  to  become  competent 
as  a  witness  in  any  case,  either  civil  or  criminal,  and  further 
providing  that  the  conviction  may  be  proved  either  by  the 
record  or  his  examination  as  a  witness  for  the  purpose  of 
afifecting  the  weight  of  his  testimony.  True,  section  8907, 
supra,  says  a  person  convicted  of  any  offense  is,  notwithstand- 
ing, a  competent  witness;  but  doubtless  the  legislature^  with  a 
restorative  purpose  in  mind,  meant  that  a  person  convicted 
of  any  offense  which  theretofore  had  removed  his  civil  rights 
could  still  be  and  become  a  competent  witness,  and  the  only 
conviction  which  could  deprive  a  man  of  his  civil  rights  was 
conviction  of  a  felony ;  and  hence  the  statute  means,  and  what 
the  legislature  intended  was,  conviction  of  any  such  offense  as 
would  deprive  one  of  his  civil  rights,  or  a  felony.  Conse- 
quently, it  necessarily  follows  that  the  last  portion  of  this 
section  means  the  same  thing,  namely,  the  conviction  of  the 
felony  which  deprived  the  man  of  his  civil  rights  could  be 
proved  either  by  the  record  or  the  testimony  of  the  witness. 
Section  8907  does  not  intend  to  lay  down  any  new  rule  of 
evidence,  is  wholly  restorative  in  character  and  purpose,  and 
is  entirely  in  consonance  with  the  provisions  of  section  8024, 
supra,  which  lays  down  the  rule  for  impeachment,  and  it 
neither  adds  to,  nor  detracts  from,  nor  modifies  the  rule  for 
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impeachment  enunciated  in  section  8024.  The  court  properly 
excluded  the  evidence  of  the  conviction  of  the  witness  of  a 
misdemeanor. 

Respondent  urges  misconduct  of  the  jury  as  ground  for  a 
[2]  new  trial,  and  the  record  contains  affidavits  of  some  of 
the  jurymen  which  indicate  prejudice  against  the  defendant  by 
which  he  was  denied  a  fair  trial;  aLso  the  affidavits  of  third 
persons  tending  to  substantiate  the  same  contention.  The  prin- 
cipal third  party  affidavits  are  made  by  detectives  from  the 
Bums  Detective  Agency,  and  assume  to  detail  statements  made 
by  certain  of  the  jurymen  after  the  trial.  A  portion  of  the 
affidavit  of  E.  A.  Cooper,  Bums  detective,  is  quoted  as  follows, 
and  is  a  fair  statement,  as  showing  the  nature  of  the  substance 
of  the  affidavits  pertaining  to  statements  of  other  jurymen: 
''That  the  said  F.  L.  Champ  then  stated  that  he  did  not  know 
Stein  personally,  and  had  never  had  any  business  dealings  with 
him,  but  that  he  had  heard  that  Mr.  Stein  was  in  the  habit 
of  charging  an  exorbitant  rate  of  interest  on  money  loaned, 
and  that  about  a  year  ago  a  friend  of  his,  a  railroad  man,  had 
borrowed  eight  dollars  from  Stein  on  the  first  of  the  month 
leaving  his  watch  as  security,  and  that  on  the  twentieth  of  the 
month,  when  he  went  to  redeem  it,  he  was  charged  two  dollars 
interest,  making  a  total  of  ten  doUars,  and  that  ever  since 
then,  he,  Mr.  Champ,  had  had  no  use  for  Mr.  Stein,  and  that, 
further,  he  had  always  hated  a  Jew;  that  he  was  one  of 
the  jurors  that  recently  convicted  Stein  on  a  bootlegging  charge 
here,  and  that  he  wanted  the  court  to  allow  the  jury  to  impose 
sentence  giving  Mr.  Stein  the  extreme  penalty  of  the  law ;  that 
Charles  Marsant,  the  state's  witness  in  the  case,  was  nothing 
but  a  drunken  sot,  unworthy  of  belief,  but  that  in  his  opinion 
Stein  was  guilty  of  the  charge,  and  that  he  hoped  he  would 
get  the  limit  of  the  law. 

''That  affiant  then  stated  to  the  said  Champ,  'It  is  a  fact 
then  that  for  the  past  year,  or  ever  since  your  friend  was 
charged  two  dollars  interest  on  that  eight  dollar  loan  on  his 
watch  by  Mr.  Stein,  you  have  never  had  any  use  for  Stein,' 
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and  that  Champ  then  replied,  'I  have  never  had  any  use 
for  Stein  since,  and  I  will  help  you  all  I  can  to  get  him/  and 
that  the  said  Champ  further  stated  that,  if  he  could  find  any 
railroad  men  who  had  borrowed  money  from  Stein,  he  would 
get  their  names  for  afiSant.'' 

D.  F.  Simmons,  also  a  Bums  detective,  makes  affidavit  in 
corroboration  of  Cooper. 

This  court  has  said  the  object  to  be  attained  is  controlling  in 
[3]  determining  the  character  of  pleadings,  motions  and 
other  papers  filed  in  an  action  {Cwrrey  v.  Butte  Elec.  By. 
Co.,  ante,  p.  146,  199  Pac.  243),  and,  where  the  object  sought 
to  be  attained  is  the  impeachment  of  their  verdict,  jurymen 
will  not  be  heard  to  assail  the  integrity  of  their  own  verdict 
by  affidavit  or  otherwise  {Cwrrey  v.  Butte  Elec.  By.  Co.,  su- 
pra). What  a  juror  cannot  do  directly  he  is  not  permitted  to 
do  indirectly.  Eeferring  to  a  similar  condition,  in  which  the 
affidavit  of  a  third  person  setting  forth  statements  made  by  a 
juror  after  the  trial  was  before  the  supreme  court  of  Cali- 
fornia, that  court  said:  **This  affidavit  was  properly  refused 
admission  in  evidence.  While  it  is  not  in  terms  an  affidavit  by 
a  juror  impeaching  his  own  verdict,  it  is  an  affidavit  of  ad- 
missions made  by  a  juror  to  the  same  effect.  If  the  juror  him- 
self would  not  have  been  permitted  to  make  affidavit  directly 
to  these  facts,  clearly  the  affidavit  by  another  of  his  declara- 
tions and  admissions,  offered  for  the  same  purpose,  would  be 
equally  inadmissible.  What  the  juror  could  not  do  directly 
could  not  thus  indirectly  be  effectuated.  However  the  rule 
may  be  in  other  states,  it  is  settled  in  this  beyond  controversy 
that  a  juror  may  impeach  his  own  verdict  upon  no  other 
ground  than  that  designated  by  the  Code."  (Siemsen  v. 
Oakland  etc.,  134  Cal.  494,  66  Pac.  672.)  This  statement  of 
the  rule  meets  with  our  approval,  and  hence  the  lower  court 
was  not  justified  in  granting  the  new  trial  upon  the  ground 
of  misconduct  of  the  jury. 

Respondent  further  undertakes  to  assert  his  right  to  a  new 
[4]    trial  upon  the  ground  of  newly  discovered  evidence,  but 
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his  pofiition  is  untenable.  All  of  the  proposed  newly  discovered 
evidence  is  impeaching  in  its  character,  and  cumulative.  The 
defendant  produced  upon  the  trial  witnesses  to  impeach  the 
state's  witness,  Marsant,  and  all  of  the  evidence  claimed  as 
newly  discovered,  if  produced,  could  have  no  other  possible 
effect  than  to  put  in  question  further  the  integrity  of  Marsant, 
and  to  that  extent  would  be  cumulative.  Again,  however,  this 
court  has  held  that  newly  discovered  evidence  which  is  only 
for  the  purpose  of  impeachment  is  not  sufficient,  as  a  general 
rule,  to  warrant  the  granting  of  a  new  trial.  {8ta4e  v.  Bel- 
land,  59  Mont.  540,  197  Pac.  841;  State  v.  Matkins,  45  Mont. 
58,  121  Pac.  881.)  Assuming  that  the  respondent  could  pro- 
duce upon  another  trial  i^ll  of  his  proposed  newly  discovered 
evidence,  it  could  tend  to  but  affect  further  liie  credibility  of 
the  state's  witness  Marsant  and  state's  witness  Jarman,  and  is 
therefore  insufficient  as  a  basis  for  a  new  trial.  We  think  the 
lower  court  was  in  error  in  granting  the  new  tric^l  upon  this 
ground. 

We  have  examined  the  entire  record  herein  with  a  view  of 
[5]  determining  whether  the  action  of  the  trial  court  could 
be  sustained  upon  any  ground,  and  are  unable  to  find  any 
theory  upon  which  it  can  be  justified.  This  court  is  always 
more  reluctant  to  set  aside  the  order  of  the  court  below  in 
granting  a  new  trial  than  in  refusing  the  same  {Oibson  v. 
Morris  State  Bank,  49  Mont.  60-71,  140  Pac.  76),  and  yet  when 
the  motion  is  based  entirely  upon  documentary  evidence,  as 
in  this  case,  the  ultimate  fact  as  to  whether  or  not  a  new  trial 
should  be  granted  must  be  determined  by  the  court  below  from 
the  dead  printed  record  before  it,  under  the  same  principle 
as  this  court  reviews  the  case  on  appeal,  and  the  fact  that  he 
may  have  observed  the  demeanor  of  the  witnesses  upon  the 
stand  is  of  no  assistance  to  it  in  determining  the  merits  of 
the  motion;  and  upon  the  same  principle  this  court  will  de» 
termine  the  propriety  of  the  action  of  the  lower  court,  and 
upon  the  same  record  which  was  before  the  court  below. 
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We  are  unable  to  find  substantial  merit  in  any  of  the  conten- 
tions of  the  respondent,  nor  does  the  record  disclose  any 
ground  upon  which  the  order  of  the  court  below  can  be  sus- 
tained. We  therefore  recommend  that  the  order  of  the  trial 
court  in  granting  the  motion  for  a  new  trial  be  reversed,  and 
the  cause  remanded  to  the  district  court  of  Custer  county,  with 
directions  to  enforce  judgment  upon  the  verdict  of  conviction. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  order  of  the  lower  court  granting  a  new 
trial  be  reversed,  and  the  cause  remanded  to  the  district  court 
of  Custer  county,  with  directions  to  enforce  judgment  upon 
the  verdict  of  conviction. 

Behearing  denied  September  26,  1921. 


CITY  OF  MILES  CITT,  Appellant,  v.  DRUM,  Ebspondent. 

(No.   4,399.) 
(Submitted  June   6,   1921.     Decided  June   27,   1921.) 

[199   Pac   719.] 

CUies  and  Towns — Police  Coverts — Ordincmces — Criminal  Pros- 
ecuiions — Bight  of  Appeal. 

Appeal  Lies  Only  When  Granted  by  Statute. 

1.  An  appeal  lies  only  when  authorized  hj  statute. 

Cities  and  Towns — ^Police  Courts — Criminal  Prosecutions  Under  Ordinances 

— Appeal. 

2.  Defendant,  charged  with  wrongfully  obstructing  an  alley,  was 
proceeded  against  under  the  statute  governing  criminal  procedure 
in  police  courts  (Rev.  Codes,  sees.  9584:-9629),  convicted  and  ap- 
pealed to  the  district  court,  where  the  complaint  was  dismissed. 
Held,  on  appeal  by  the  city  that,  the  statute  not  granting  the  right 
of  appeal  to  cities  in  criminal  causes  tried  in  justice  or  police 
courts,  the  appeal   did   not  lie. 

Appeal   from   District    Court,    Custer    County;   Daniel   L. 
O'Hern,  Judge. 
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J.  O.  Drum  was  convicted  in  the  poliee  court  of  violating  an 
ordinance  of  Miles  City,  and  appealed  to  the  district  eomt, 
where  the  complaint  was  dismissed.  The  aity  appeals.  Dis- 
missed. 

Cause  submitted  on  briefs  of  CounseL 
Mr.  S.  D.  McKinnon,  for  Appellant. 
Mr.  P.  F.  Leonard,  for  Respondent. 

MB.  COMMISSIONER  SPENCEB  prepared  the  opinion  for 

the  court 

By  a  complaint  filed  in  the  police  court  of  the  city  of  Miles 
City,  Montana,  the  defendant  was  charged  with  "unlawfully, 
wrongfully,  willfully,  and  unnecessarily"  obstructing  a  certain 
alley  in  Miles  City,  in  violation  of  the  provisions  of  a  certain 
ordinance  ''concerning  nuisances."  Defendant  was  arrested 
upon  a  warrant  issued  upon  said  complaint,  tried  and  con- 
victed in  the  police  court,  and  a  fine  imposed.  Defendant 
appealed  to  the  district  court  of  Custer  county.  At  the  trial 
in  the  district  court,  plaintiff,  city  of  Miles  City,  offered  in 
evidence  the  ordinance  ''concerning  nuisances"  above  referred 
to,  which  was  excluded  by  the  court  upon  the  ground  that 
the  same  was  invalid,  whereupon,  the  plaintiff  declining  to 
proceed  further  with  the  trial,  upon  motion  of  defendant,  the 
court  dismissed  the  complaint,  and  ordered  the  defendant  dis- 
charged. Judgment  was  made  and  entered  accordingly.  The 
plaintiff  city  of  Miles  City  has  attempted  to  appeal  from 
the  judgment.  Defendant  has  made  motion  to  dismiss  the 
appeal  for  lack  of  jurisdiction  in  this  court. 

The  proceedings  in  civil  actions,  in  police  courts,  are  gov- 
[1,2]  emed  by  the  provisions  of  sections  7092  to  70&5,  Ee- 
vised  Codes.  (Sec.  3302,  Bev.  Codes.)  In  criminal  actions  the 
provisions  of  sections  9584  to  9629,  Bevised  Codes,  are  con- 
trolling. (Sec.  3301,  Bev.  Codes.)  In  this  case  appellant 
made  no  effort,  nor  did  it  pretend,  to  proceed  under  the  stat- 
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nte,  as  in  a  civil  action,  and  hence  neither  the  police  court  nor 
the  district  court  acquired  jurisdiction  for  the  trial  of  the  ac- 
tion as  provided  for  in  sections  7092  to  7095,  Revised  Codes, 
supra.  On  the  contrary,  defendant  was  proceeded  against  as 
in  a  criminal  action,  and  under  the  provisions  of  the  statute 
governing  criminal  trials  set  forth  above.  The  defendant  pre- 
vailed, and  the  statute  grants  no  right  of  appeal  to  the  city, 
plaintiff  below.  An  appeal  lies  only  when  authorized  by  stat- 
ute. (In  re  Searles,  46  Mont.  322,  127  Pac.  902.)  In  view 
of  the  foregoing  the  city  of  Miles  City,  plaintiff  below,  was 
without  right  of  appeal,  and  we  therefore  recommend  that 
the  appeal  herein  be  dismissed  for  want  of  jurisdiction. 

Per  Curum  :  For.  the  reasons  given  in  the  foregoing  opinion, 
the  appeal  is  dismissed  for  want  of  jurisdiction. 

Dismissed. 
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PAUL    BY.    CO.,    BSBPONDENT. 

(No.   4,406.) 
(Submitted  Jane  7,  1921.     Decided  June  27,  1921.) 

[199   Pac.   283.] 

Personal  Injuries — Complaint  —  Insufficiency  —  Amendment  — 
Proper  Denial. 

Perional  Injuries — Complaint — Insufficieney. 

1.  Complaint,  in  an  action  bj  a  railway  employee  for  injuries  caused 
by  the  breaking  of  a  lever  used  in  the  operation  of  semaphores, 
which,  while  averring  that  for  a  long  time  the  lever  had  been 
cracked,  defective  and  dangerous,  that  defendant  negligently  and 
carelessly  permitted  it  to  remain  in  such  condition  for  a  long  period 
of  time,  and  knew  of  such  condition  of  the  lever,  or  by  the  exercise 
of  reasonable  care  and  caution  should  have  known  thereof,  etc, 
failed  to  specify  the  time  during  which  defendant  had  knowledge,  or 
opportunity  to  know,  of  the  defect  in  the  lever,  held  fataUy  defective. 

Same— Complaint — Sufficiency — How  Tested — Exception  Saved  for  All  Pur- 
poses. 

2.  The  sufficiency  of  the  complaint  may  be  tested  by  demurrer  and 
objection  to  the  introduction  of  any  evidence  under  it,  and  exceptions 
once  iftTed  to  adverse  rulings  thereon   are  saved   for  all  purposes. 
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Quae — Complaint — Insnfficieney — ^Amendment — ^Proper  DeniaL 

8.  Where  the  attention  of  plaintiff  in  a  personal  injury  action  had 
been  called  to  a  fatal  defect  in  her  complaint  by  general  demurrer, 
which  was  overruled,  and  by  objection,  at  the  commencement  of  th« 
trial,  to  the  introduction  of  any  testimony  on  the  ground  of  the  in* 
sufficiency  of  the  pleading  to  state  a  cause  of  action,  also  over- 
ruled,  thus  affording  her  ample  opportunity  to  correct  the  defect, 
refusal  to  permit  amendment  at  the  close  of  aU  the  testimony  and 
after  defendant  had  moved  for  a  directed  verdict  on  the  same 
ground  among  others,  was  not  an  abuse  of  discretion. 

Appeal  from  Dtsirict  Court,  Missoula  Cov/niy;  Asa  L.  Dun- 
can, Judge. 

Action  by  Catherine  Boyle  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  Judgment  for  defendant. 
From  an  order  denying  her  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Mr.  Harry  H.  Parsons  and  Mr.  Edward  Horsky,  for  Appel- 
lant, submitted  a  brief;  Mr.  Horsky  argued  the  cause  orally. 

Until  |;he  motion  for  directed  verdict,  no  argument  had  ever 
been  made  on  the  insufficiency  of  the  complaint  in  support 
of  the  general  demurrer,  the  general  objection  to  the  intro- 
duction of  evidence,  or  the  motion  for  nonsuit;  and  upon  the 
argument  in  support  of  the  directed  verdict,  for  the  first  time 
the  court's  attention  and  that  of  opposing  counsel  was  called 
to  the  case  of  McEnaney  v.  Butte,  43  Mont.  526,  117  Pac.  893, 
whereupon  the  court  held  that  the  complaint  was  insufficient 
in  the  averment  'Hhat  said  lever  at  said  times,  and  for  a  long 
time  prior  thereto,  was  cracked,  defective,  weak  and  danger- 
ous." Immediately  after  defendant's  counsel  presented  his 
argument  on  the  motion,  appellant's  counsel  asked  leave  to 
amend  to  conform  to  the  proof,  which  the  court  denied,  and 
granted  the  motion  for  directed  verdict.  The  court  should 
have  allowed  the  amendment  to  be  made.  {Harrison  v.  Btissell 
&  Co.,  17  Idaho,  196,  105  Pac.  48;  MerriU  v.  Miller,  28  Mont. 
134,  at  145,  72  Pac.  423.)  It  is  proper  for  the  court  to  permit 
an  amendment  to  the  complaint  after  denial  of  a  motion  for 
nonsuit  on  plaintiff's  evidence  and  before  judgment,  when  no 
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hardsMp  or  surprise  to  defendant  was  shown  and  where  no 
change  of  the  issue  resulted.  (Merrill  v.  Miller,  28  Mont.  137, 
72  Pac.  423.)  The  court  will  sanction  the  allowance  of  amend- 
ments with  great  liberality  where  they  do  not  change  the 
nature  of  the  cause  of  action  or  mislead  the  adverse  party  to 
his  prejudice.  This  is  so  even  after  the  entry  of  judgment. 
{Leggatt  v.  Palmer,  39  Mont.  302,  102  Pac.  327.) 

Cases  holding  that  it  was  an  abuse  of  discretion  in  the  ab« 
sence  of  any  claim  of  surprise,  or  change  of  issues,  and  no 
specific  objection  to  the  introduction  of  the  particular  evi- 
dence to  which  it  was  sought  to  amend  the  complaint  to  con- 
form to  the  proof,  are:  Stevens  v.  VermUlion,  102  Kan.  408, 
170  Pac.  801;  Holler  v.  Aamodt,  31  N.  D.  11,  153  N.  W.  465, 
467;  Leaman  v.  Thompson,  43  Wash.  579,  86  Pac.  926,  928; 
Cvllen  V.  Baitte  Island  Paper  Co.,  124  App.  Div.  113,  108 
N.  T.  Supp.  921;  Morrison  v.  Payion  (Ky.),  104  S.  W.  685; 
Binion  v.  Lyle,  28  Okl.  430,  114  Pac.  618 ;  Doolittle  v.  McGon- 
neU,  178  Cal.  697,  174  Pac.  305;  French  v.  State  Farmers' 
Mut.  HaU  Ins.  Co.,  29  N.  D.  426,  L.  R.  A.  1915D,  766,  151 
N.  W.  7;  Cottong  v.  Zybell,  179  Iowa,  1184,  162  N.  W.  767. 
Under  the  circumstances  of  this  case,  and  where,  as  here,  the 
trial  of  the  cause  has  proceeded  to  its  close  on  the  court's  own 
theory  and  three  prior  rulings  that  the  complaint  was  sufficient, 
the  court  should  have  conformed  thereto  and  permitted  the 
amendment  in  order  that  justice  be  done.  {Fisher  v.  Briscoe, 
10  Mont.  124,  25  Pac.  30 ;  Newell  et  al.  v.  Meyendorff,  9  Mont. 
254,  18  Am.  St.  Rep.  738,  8  L.  R.  A.  440,  32  Pac.  333 ;  Will- 
iams V.  Hayes  et  al.,  68  Wis.  248,  32  N.  W.  44;  Territory  v. 
Christensen,  4  Dak.  410,  31  N.  W.  847 ;  Bank  of  United  States 
V.  Moss,  6  How.  (U.  S.)  31,  12  L.  Ed.  331  [see,  also,  Rose's 
U.  S.  Notes] ;  Hagan  v.  Lucus,  10  Pet.  400,  9  L.  Ed.  470; 
Cameron  v.  M 'Roberts,  3  Wheat.  591,  4  L.  Ed.  467;  Wise  v. 
Frey,  9  Neb.  217,  2  N.  W.  375.) 

Neither  of  the  cases  of  McEwiney  v.  City  of  Butte,  43  Mont. 
526,  117  Pac.  893,  nor  Phillips  v.  Butte  Jockey  Club,  46  Mont. 
838,  42  L.  R.  A.  (n.  s.)  1176,  127  Pac.  1011,  nor  Martin  v. 
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Northern  Pac.  By.  Co.,  51  M<mt.  31,  149  Pac.  89,  cited  by 
respondent  below,  are  anthority  for  the  refusal  of  the  court  to 
permit  the  amendment  of  the  complaint  to  conform  to  the 
proof,  as  this  court's  opinions  and  transcripts  on  appeal 
therein  show.  No  doubt  each  of  said  cases  holds,  as  do  many 
others,  that  a  directed  verdict  may  properly  be  sustained  on 
the  ground  that  the  complaint  does  not  state  a  cause  of  action , 
but  none  of  said  cases  holds  that  the  compUiiit  may  not  be 
amended  to  conform  to  the  proofs  which  is  the  particular 
proposition  here  involved. 

Jfr.  W.  L.  Murphy  and  Messrs.  Ounn,  Rasck  A  HaU,  for 
Respondent,  submitted  a  brief;  Ifr.  Carl  Bosch  argued  the 
cause  orally. 

That  the  complaint  failed  to  state  a  cause  of  action  under 
the  law  of  McEnaney  v.  City  of  Butte,  43  Mont.  526,  117  Pac. 
893,  and  Phillips  v.  Butte  Jockey  Club,  46  Mont.  338,  42 
L.  R.  A.  (n.  8.)  1076,  127  Pac.  1011,  is  conceded.  Had  there 
been  evidence  to  warrant  the  submission  of  the  case  upon  the 
complaint  amended  as  proposed,  the  amendment  could  not 
then  have  been  allowed,  qs  all  the  plaintiff's  proof  went  in 
over  the  defendant's  objection  challenging  the  sufficiency  of 
the  complaint.  That  challenge  was  made  and  maintained  at 
every  stage  throughout  from  the  beginning  to  the  end.  It  was 
made  by  demurrer,  by  objection  to  the  introduction  of  any 
evidence,  by  motion  for  nonsuit,  and  by  motion  for  a  directed 
verdict,  and  it  was  stated  and  expressed  in  terms  prescribed 
and  authorized  by  the  statute  itself,  to-wit:  **In  the  language 
of  the  statute."  (Rev.  Codes,  sec.  6535.)  As  in  Phillips  v. 
Butte  Jockey  Club,  supra,  and  in  Ferrat  v.  Adamson,  53  Mont. 
172,  163  Pac.  112,  so  here,  the  objection  was  "saved  for  all 
purposes,"  and  one  of  the  purposes  which  it  serves  is  to  pre- 
clude an  amendment  of  the  pleading  in  the  face  of  the  objec- 
tion. {Audley  v.  Townsend,  126  App.  Div.  431,  110  N.  T. 
Supp.  575;  Gwrin  v.  St.  Pcml  etc.  Ins.  Co.,  44  Minn.  20,  46 
N.  W.  138  i  Maclaren  v.  Kramar,  26  N.  D.  244,  50  L.  R.  A. 
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(n.  8.)  714,  144  N.  W.  85;  Northwestern  Thresher  Co,  v. 
McNinch,  42  Okl.  155,  140  Pac.  1170  j  United  States  v.  Mullen 
Fuel  Co.,  118  Fed.  663.) 

MB.  COMMISSIONER  JACKSON  prepared  the  opinion  of 
the  conrt. 

Appeal  from  an  order  denying  a  new  trial.  This  action  was 
for  damages  on  account  of  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  while  an  employee  of  the  defend- 
ant. In  the  course  of  her  employment,  it  was  her  duty  to 
move  certain  levers  which  governed  the  action  of  semaphores 
on  the  railroad  line,  and  while  moving  one  of  them  she  alleged 
that  by  defendant's  negligence  it  broke,  and  she  was  thrown 
to  the  floor,  sustaining  the  alleged  injuries. 

Among  other  allegations,  the  complaint  states:  ''That  said 
[1]  lever  at  said  times,  and  for  a  long  time  prior  thereto,  was 
cracked,  defective,  weak,  and  dangerous;  that  defendant  had 
negligently  and  carelessly  neglected  and  omitted  to  responsibly 
inspect  the  condition  of  the  same;  that  a  reasonable  inspection 
would  have  disclosed  the  said  condition  of  the  same;  that  de- 
f aidant  likewise  negligently  and  carelessly  failed  and  omitted 
to  warn  or  give  notice  to  plaintiff  of  its  said  condition,  and 
likewise  negligently  ond  carelessly  allowed  and  permitted  the 
same  to  remain  in  said  condition  for  a  long  period  of  time 
prior  to  the  actual  breaking  thereof;  that  defendant  knew  of 
the  said  condition  of  said  lever,  or  by  the  exercise  of  reason- 
able care  and  caution  on  its  part  would  haye  known  thereof, 
but  that  same  was  wholly  unknown  to  and  unsuspected  by  this 
plaintiff,  and  by  the  exercise  of  due  care  on  her  part  could  not 
have  become  known  to  or  discovered  by  her." 

A  general  demurrer  was  overruled.  At  the  trial,  before  any 
testimony  was  given,  defendant  objected  to  the  introduction  of 
any  evidence,  basing  its  objection  on  the  insufficiency  of  the 
complaint.  The  objection  was  overruled.  Defendant's  motion 
for  a  nonsuit  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  on  the  fur- 
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ther  grotmd  that  the  evidence  did  not  show,  nor  tend  to  show, 
negligence  on  its  part,  was  denied,  and  its  motion  for  a  di- 
rected verdict  on  the  same  grounds  at  the  close  of  all  of  the 
testimony  was  granted.  Judgment  was  entered  for  defendant 
on  the  verdict.  Before  the  court  had  ruled  on  the  latter  mo- 
tion, plaintiff  sought  leave  to  amend  the  complaint  by  making 
definite  the  time  during  which  defendant  knew,  or  should  have 
known,  of  the  defective  mechanism.  The  motion  was  denied. 
Since  the  action  of  the  court  in  this  case  in  denying  the  mo- 
tion for  a  new  trial  must  be  affirmed  on  the  insufficiency  of  the 
complaint,  it  is  not  necessary  to  consider  the  evidence. 

Under  the  settled  law  of  this  state  the  complaint  is  fatally 
defective,  in  that  the  time  alleged  during  which  defendant's 
knowledge  of  the  defect  in  the  lever,  or  opportunity  to  know, 
is  not  definite,  and  does  not  come  within  the  requirements  of 
section  6532,  Revised  Codes.  **  The  allegation  is  but  a  conclusion 
which  the  pleader  has  left  unaided  by  the  statement  of  aCny 
specific  fact  to  enable  one  to  determine  what  the  length  of  time 
was.''  {McEnmey  v.  City  of  Buiie,  43  Mont.  526,  117  Pac. 
893.)  In  fact,  as  to  the  sufficiency  of  the  complaint,  it  seems 
conceded  by  plaintiff  that  it  is  defective,  as  all  of  the  argu- 
ments and  citations  in  the  brief  are  addressed  to  the  court's 
action  in  denying  the  application  to  amend. 

The  defendant  protected  its  position  by  demurrer  and  ob- 
[2]  jection  to  the  introduction  of  any  evidence  under  the 
complaint,  in  compliance  with  section  6535,  Revised  Codes, 
and  as  has  been  well  stated  in  Ecdesine  v.  Oreai  Northern  Ry, 
Co.,  58  Mont.  470,  194  Pac.  143,  citing  Ferrat  v.  Adamson,  53 
Mont.  172,  163  Pac.  112:  ''The  sufficiency  of  the  complaint 
may  be  tested  by  demurrer  or  by  objection  to  the  introduction 
of  evidence.  In  either  event,  the  adverse  ruling  is  excepted 
to,  and  the  exception,  once  saved,  is  saved  for  all  purposes." 

Had  the  evidence  been  received  without  objection,  unques- 
[3]  tionably  it  would  have  been  the  duty  of  the  court  to  per- 
mit the  amendment.  But  since  all  of  plaintiff's  testimony  was 
admitted  over  defendant's  objection,  its  exception  to  the  court's 
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ruling  placed  defendant  in  such  a  position  that,  so  far  as  it 
was  concerned,  under  a  fatally  defective  oomplai^t,  the  evi- 
dence introduced  cannot  be  considered. 

No  human  agency  is  infallible,  and  if  tlie  trial  judge  had 
mistakenly  overruled  the  demurrer  and  the  objection  to  the 
introduction  of  any  testimony,  and  had  likewise  denied  the 
motion  for  a  nonsuit,  he  was  not  bound  thereby  to  continue 
his  mistake  and  deny  the  motion  for  a  directed  verdict,  whea 
the  error  of  his  previous  rulings  became  apparent. 

If  plaintiff  had  been  permitted  to  amend,  and  the  record 
does  not  show  the  amendment  was  offered  to  conform  to  all  or 
any  of  the  proof,  what  could  be  the  sense  or  good  judgment  in 
the  position  of  the  defendant  in  establishing  a  right  by  demur- 
rer or  objection  t  It  would  be  simply  a  work  of  supereroga- 
tion. 

The  cases  cited  by  plaintiff  are  not  to  the  point  in  the  in- 
stant case,  and  go  mainly  toward  the  discretionary  power  of 
the  trial  court  to  permit  amendments  in  the  furtherance  of 
substantial  justice.  Has  plaintiff  been  denied  a  substantial 
right  in  this  case!  We  think  not.  She  entered  the  courts  on 
nothing,  namely,  a  defective  complaint.  The  defect  was 
pointed  out  by  demurrer  and  objection,  and  she  had  ample 
opportunity  to  correct  it.  Since  she  did  not  do  so,  and  since 
the  defendant  stood  on  the  right  that  its  attitude  during  the 
litigation  gave  it,  plaintiff  cannot  complain.  The  court  did  not 
abuse  its  discretion  in  denying  the  application  to  amend. 

All  the  well-settled  law  of  the  land  is  in  accord  with  de- 
fendant's position  in  matters  that  parallel  this  action. 

**A  motion,  after  the  close  of  the  evidence,  to  conform  the 
pleadings  to  the  proof,  can  never  be  granted  where  the  ad- 
mission of  the  evidence  was  properly  objected  to  when  it  was 
offered."  (North  Western  Thresher  Co.  v.  McNinch,  42  Okl. 
158,  140  Pac.  1170,  and  cases  there  cited.) 

''The  right  to  amend  a  pleading  so  as  to  make  it  conform 
to  the  proof  proceeds  upon  the  theory  that  it  presented  the 
issues  sought  to  be  established  by  the  evidence  introduced  and 
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admitted  without  objection,  but  that  some  material  allegation 
had  been  inadvertently  omitted  therefrom.  In  sneh  eaaea  it  is 
the  duty  of  the  court,  after  the  evidence  upon  the  supposed 
issue  has  been  infroduced  without  objection,  to  permit  the 
amendment;  but,  when  objection  has  been  made  to  its  in- 
troduction, the  court  has  no  authority  to  allow  such  amend- 
ment, as  this  would  have  a  tendency  to  invert  the  orderly 
mode  of  trial  prescribed  by  statute,  and  lead  to  the  practice  of 
settling  issues  after,  instead  of  before,  trial,  thereby  returning 
to  primitive  methods.  The  plaintiff  having  made  objection  to 
the  introduction  of  this  evidence,  there  was  no  abuse  of  discre- 
tion in  denying  leave  to  the  defendant  to  file  its  amended  an- 
swer." {Mendenhall  v.  Harrisburg  WiUer  Power  Co,,  27  Or. 
38,  39  Pac.  399.) 

For  the  reasons  stated,  we  recommend  that  the  order  ap- 
pealed from  be  affirmed. 

Pes  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  order  appealed  from  be  affirmed. 

Affirmed. 


O'NEIL  m  AL.,  Respondents,  v.  CHRISTIAN  vr  al..  Ap- 
pellants. 

(No.   4,402.) 
(Snbmitted  June  6,  1921.     Decided  June  27,  1921.}' 

[190   Pac.   706.] 

Negligence — Machinery — Proximate  Cause  of  Injury — Com- 
plaint— Insufficiency — Measure  of  Defenda/nt's  Duty — Er- 
roneous Instruction — Evidence — Cross-examination. 

Negligence — Proximate  Cause  of  Injury — Complaint  must  AUege—KzeexH 
tion  to  Rule. 

1.  Since  negligence  does  not  give  rise  to  a  cause  of  action  unless 
it  was  the  proximate  cause  of  injury,  the  complaint  must  disclose 
the  causal  connection  between  the  acts  of  negligence  aUeged  and 
the  injury  suffered,  unless  such  connection  is  necessarily  inferred 
from  the  facts  stated,  in  which  event  a  specific  allegation  to  that 
effect  may  be  dispensed  with. 
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flame — Causal   Gonaeetioii   Between   Negligence  and  Injorj — Complaint— 
InBaiBciencjr. 

2.  Complaint  in  an  action  to  reeover  damages  for  grain  bnmed  in 
the  stack  due  to  alleged  negligence  in  the  person  doing  the  thresh- 
ing, held  insniBeient  to  show  a  causal  connection  between  the  negli- 
gence and  the  bnming;  held,  further,  that  the  contention  that  from 
the  allegations  that  the  threshing-engine  had  been  placed  to  the 
windward  of  the  stacks  of  grain,  that  the  smokestack  thereon  was  old 
and  worn,  that,  if  a  spark-arrester  was  used,  it  was  in  the  same 
condition  and  full  of  holes,  that  coal  of  inferior  quality  was  used 
by  defendant,  that  the  engine  was  in  charge  of  an  unlicensed  and 
ineompetent  engineer,  eio^  it  was  a  necessary  inference  that  fire  was 
emitted  from  the  engine  and  communicated  to  the  grain  stacks,  and 
that  for  that  reason  a  direct  allegation  as  to  causal  connection  was 
not  required,  under  the  above  rule,  is  untenable. 

Same — ^Exoneration — Cross-examination — ^Improper  Elxclusion. 

3.  Plaintiff  having  testified  that  the  threshing-machine  engine, 
sparks  from  which  were  alleged  to  have  set  his  grain  stacks  on 
ire,  had  been  placed  to  the  windward  of  the  stacks  by  defendant, 
refusal  to  permit  the  latter  to  testify  on  cross-examination  that 
the  engine  had  been  placed  where  it  was  by  direction  of  plaintiff 
over  defendant's  objection  that  it  was  dangerous,  was  error. 

Same—Condition  of  Machinery — Ordinary  Oare — ^Erroneous  Instruction. 

4.  Since  the  measure  of  defendant's  duty  was  to  exercise  only  ordi- 
nary care  to  provide  a  threshing-machine  engine  in  a  reasonably  safe 
condition  and  to  exercise  the  same  care  to  maintain  it  in  that  con- 
dition, it  waa  gross  error  to  instruct  the  jury  that  an  engine  in 
a  reasonably  safe  condition  means  one  which  combines  the  greatest 
safety  with  practical  use,  inasmuch  as  only  an  engine  mechanically 
perfect  could  meet  such  requirement. 

Appeal  from  Disirici  Court,  HUl  County;  W,  B.  Bhoades, 
Judge. 

Action  by  Michael  CNeil  and  another  against  T.  L.  Chris- 
tian and  another.  Judgment  for  plaintiffs,  and  defendants 
appeal  from  an  order  denying  them  a  new  trial.    Reversed. 

Mr.  D.  L.  Blackstone  and  Messrs.  Norris  &  Hurd,  for  Ap- 
pellants, submitted  a  brief  j  Mr.  Edtuin  L.  Norris  argued  the 
cause  orally. 

Mr.  A.  F.  Lamey  and  Mr,  L.  V.  Beaviieu,  for  Respondents, 
submitted  a  brief;  Mr.  Lam-ey  argued  the  cause  orally. 

To  state  a  cause  of  action  for  damages  resulting  from  negli- 
gence, it  is  necessary  that  the  complaint  disclose  the  duty,  the 
breach  and  the  resulting  damages.  {Fusselman  v.  Yellowstone 
Valley  L.  &  I.  Co.,  53  Mont.  254,  Ann.  Cas.  1918B,  420,  163 
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Pac.  473.)  The  complaint  informed  the  appellants  in  a  con- 
cise and  terse  manner  aa  to  what  they  would  be  required  to 
meet,  and  we  contend  that  it  stated  a  good  cause  of  action  for 
damages  in  negligence.  {Pullen  v.  City  of  Butte,  38  Mont. 
194,  21  L.  R.  A.  (n.  s.)  42,  99  Pac.  290;  Farquer  v.  North,  42 
Mont.  272,  112  Pac.  439 ;  Hoskins  v.  Northern  Pacific  Ry.  Co., 
39  Mont.  394,  102  Pac.  988.)  If  we  had  gone  further  in  our 
complaint  and  alleged  in  detail  the  kind  of  spark-arrester 
which  we  thought  should  have  been  used,  the  size  of  the  en- 
gine, the  kind  of  smokestack  and  so  forth,  we  would  have 
pleaded  evidence  and  conclusions.  In  short,  it  would  have 
been  surplusage. 

We  are  mindful  of  the  rule  in  this  state  which  permits 
negligence  to  be  charged  in  general  terms,  but  we  submit  that 
it  is  a  rule  of  permission  and  not  of  compulsion.  To  the  ob- 
jection that  there  is  no  allegation  of  causal  connection  between 
the  alleged  negligence  of  the  appellants  and  the  happenings: 
of  the  fire,  we  contend  that  in  paragraph  8  of  the  complaint 
there  is  a  direct  allegation  to  the  effect  that  the  omissions  of 
the  plaintiffs  caused  the  fire  and  damage,  and  we  further  con- 
tend that  no  specific  allegations  are  necessary,  since  from  the 
facts  stated  in  the  complaint  the  causal  connection  must  neces- 
sarily be  inferred.  (Allen  v.  Bear  Creek  Coal  Co.,  43  Mont. 
269,  115  Pac.  673.) 

In  the  face  of  the  testimony  of  witness  CNeil  to  the  effect 
that  he  did  not  tell  the  operator  of  the  engine  where  he  wanted 
it  spotted,  the  appellants  made  offer  to  prove  by  the  witness 
on  cross-examination  that  it  was  under  the  instruction  of 
O'Neil  that  the  engine  was  spotted  and  placed  where  it  was. 
That  at  the  time  the  engine  was  so  spotted  and  placed  where 
it  was,  one  of  the  appellants,  Harry  Christian,  inf orme<l  0  'Neil 
that  under  the  conditions  it  was  very  dangerous  to  thresh  the 
grain  from  where  the  engine  was  spotted;  that  witness  O'Neil 
insisted  on  having  the  engine  remain  where  it  was  and  said 
that  he  would  assume  all  liability  for  any  fire.  Plainly  and 
obviously  this  was  w  attempt  to  prove  by  cross-examination 
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of  respondents'  witness  O'Neil  the  affirmative  defense  of  con- 
tributory negligence.  That  this  practice  is  not  permitted  in 
this  state  is  beyond  question.  (Davis  v.  Morgan,  19  Mont.  141, 
47  Pac.  793;  Borden  v.  Lynch,  34  Mont.  503,  87  Pac.  609; 
Shandy  v.  McDonald,  88  Mont.  393,  100  Pac.  203.) 

Assuming  that  the  court  erred  in  refusing  the  offer,  we  con- 
tend that  the  error  was  harmless  in  that  it  has  been  held  that 
the  fact  that  the  engine  was  placed  in  a  position  suggested 
by  the  owner  of  the  grain,  although  dangerous,  does  not  neces- 
sarily show  carelessness  on  the  part  of  the  owner  of  the  grain. 
{Richardson  v.  Douglas,  100  Iowa,  239,  69  N.  W.  530.) 

With  reference  to  the  instruction  relating  to  defendants' 
liability,  we  do  not  find  any  decision  in  this  state  directly  in 
point,  but  in  1  Thompson  on  Negligence,  741,  the  rule  with 
reference  to  the  requirements  of  an  operator  of  a  steam-thresh- 
ing outfit  is  stated  as  follows:  ^'It  has  been  well  reasoned  that 
an  owner  of  q  steam-threshing  machine  is  bound  to  use  rea- 
sonable means  and  efforts  and  furnish  good  and  well-con- 
structed machinery  and  a  proper  spark-arrester,  combining  the 
greatest  safety  with  practical  use."  The  purpose  of  this  in- 
struction was  to  inform  the  jury  that  it  was  not  incumbent 
upon  the  respondents  to  inspect  the  defendants'  engine  when 
it  was  brought  upon  their  premises  and  that  respondents  had 
a  right  to  assume  that  the  engine  was  in  a  certain  condition 
of  repair.  Appellants  complain  that  this  instruction  required 
that  the  engine  be  in  the  condition  of  ''greatest  safety."  A 
reasonable  construction  of  the  instruction  does  not  warrant 
appellants*  conclusion,  for  the  words  "greatest  safety"  are 
modified  by  the  further  words,  "to  exercise  reasonable 
means  and  efforts  to  have  the  engine  in  reasonably  safe  con- 
dition, combining  the  greatest  safety  with  practical  use." 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  the  destruc- 
tion of  personal  property.    In  the  complaint  it  is  alleged  that 


L... 
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plaintiffs  owned  certain  stacks  of  grain  ready  to  be  threshed, 
and  that  defendants  owned  a  steam  threshing  outfit  and  were 
employed  to  thresh  for  plaintiffs;  that  at  the  time  the  thresh- 
ing-machine was  brought  upon  plaintiffs'  premises  a  strong 
wind  was  blowing  from  the  southwest;  that  defendants  placed 
the  engine  in  a  southwesterly  direction  from  the  separator  and 
grain  stacks;  that  the  engine  was  in  charge  of  an  unlicensed 
and  incompetent  engineer;  that  an  inferior  quality  of  coal  was 
used  in  the  engine  by  the  defendants;  that  the  engine  was 
of  insufficient  capacity  properly  to  operate  the  separator;  that 
the  smokestack  of  the  engine  was  old,  worn  and  perforated 
with  large  holes,  and,  if  a  spark-arrester  was  used,  it,  too,  was 
old,  worn  and  full  of  holes,  and  of  Im  inferior  grade  and 
design;,  that  all  of  these  facts  were  known  to  the  defendants, 
or  in  the  exercise  of  ordinary  care  should  have  been  known  to 
them;  that  sparks,  lighted  embers,  and  burning  coalB  were 
emitted  from  the  engine  and  carried  on  to  the  stacks  of  grain, 
igniting  and  burning  six  of  them,  of  the  value  of  $1,500. 
Paragraph  8  of  the  complaint  reads  as  follows:  "That  the  said 
fire  and  damage  was  due  to  the  failure  of  the  defendants  to 
provide  a  proper  and  ample  steam-engine  to  propel  the  said 
separator  with  ease  and  normal  pull,  and  the  failure  of  the 
said  defendants  to  carefully  and  properly  equip,  inspect^  and 
operate,  and  cause  the  said  engine  to  be  equipped,  inspected, 
and  operated  in  a  careful,  proper,  and  prudent  manner." 

The  answer  denies  any  negligence  on  the  part  of  the  de- 
fendants, and  attempts,  but  fails,  to  plead  contributory  negli- 
gence. The  trial  resulted  in  a  verdict  and  judgment  for 
plaintiffs,  and  defendants  appealed  from  an  order  denying 
them  a  new  trial. 

1.  The  sufficiency  of  the  complaint  was  challenged  by  an  objec- 
[1]  tion  to  the  introduction  of  any  evidence.  It  is  elemen- 
tary that  negligence  does  not  give  rise  to  a  cause  of  action, 
unless  it  is  the  proximate  cause  of  injury.  (Pure  Oil  Co.  v. 
Chicago  etc.  Ry.  Co.,  56  Mont.  266,  185  Pac.  150),  and  that,  to 
make  out  a  case,  the  complaint  must  disclose,  among  other 
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things,  the  causal  connection  between  the  acts  of  negligence 
alleged  and  the  injury  suffered  {Stones  ▼.  Chicago  etc.  By. 
Co.,  59  Mont.  342,  197  Pac.  252).  Counsel  for  plaintiffs  rec- 
ognize these  rules,  but  insist  that  they  are  met  by  the  allega- 
tions of  paragraph  8  aboTe,  or,  if  not,  that  plaintiffs  bring 
themselves  within  the  rules,  under  the  interpretation  given  in 
Allen  V.  Bear  Creek  Coal  Co.,  43  Mont.  269,  115  Pac.  673: 
that,  if  the  causal  connection  is  necessarily  inferred  from  the 
facts  stated,  a  specific  allegation  disclosing  the  causal  connec- 
tion may  be  dispensed  with.  Paragraph  8  is  nothing  more 
than  a  summary  of  the  preceding  allegations  relating  to  negli- 
gence. It  does  not  add  anything  to  what  is  theretofore  stated, 
and,  if  the  complaint  is  not  sufficient  otherwise,  it  is  not  aided 
by  the  addition  of  this  paragraph. 

We  approve  the  interpretation  of  the  rules  first  adverted  to, 
as  stated  in  AUen  v.  Bear  Creek  Coal  Co.;  but  a  casual  read- 
ing of  the  complaint  involved  in  that  case  will  disclose  the 
reason  for  the  conclusion  reached  by  this  court  that  it  was 
sufiicient.  From  the  facts  therein  specifically  averred,  the  in- 
ference was  compelled  that  the  want  of  timber  in  room  No.  13 
caused  the  loose  rock  in  the  roof  to  fall  upon  plaintiff,  pro- 
[2]  ducing  the  injuries  of  which  complaint  was  made.  But 
can  it  be  said  to  be  a  necessary  inference  that  the  fire  was 
emitted  from  this  engine  and  communicated  to  the  grain  stacks, 
from  the  fact  that  the  engine  was  placed  in  the  position  which 
it  occupied,  or  from  the  fact  that  the  engine  was  in  charge 
of  an  unlicensed  and  incompetent  engineer,  or  from  the  fact 
that  an  inferior  quality  of  coal  was  used,  or  from  the  fact 
that  the  engine  did  not  have  ample  power  to  properly  operate 
the  separator,  or  from  the  fact  that  the  smokestack  and  spark- 
arrester  were  defective  and  full  of  holes,  or  from  all  of  these 
facts  combined?  Clearly  not.  Just  what  relationship  any  one 
or  all  of  them  bore  to  the  ultimate  fact  that  the  fire  was 
emitted  from  the  engine  and  communicated  to  the  grain  does 
not  appear.  The  objection  to  the  introduction  of  evidence 
should  have  been  sustained* 

60  Mont. — 80 
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2.  In  liiB  direet  eTftmination,  pliuntiff  CNeil,  testifying  in 
[3]  behalf  of  the  plaintiffs,  stated  that  defendant  Hany 
Christian  located  the  engine  with  reference  to  the  separator 
and  grain  stacks.  On  cross-examination  he  was  asked:  ''Who 
eansed  the  engine  and  separator  to  be  set  where  they  were 
when  the  grain  was  first  threshed  on  your  place  f"  An  objec- 
tion by  counsel  for  plaintiffs  was  sustained,  and  defendants 
thereupon  made  an  offer  to  prove  by  the  witness  that  the 
engine  was  placed  in  the  position  which  it  occupied  by  direc- 
tion of  plaintiff  O'Neil  over  the  protest  and  objection  of  de- 
fendant Harry  Christian  that  it  was  dangerous,  on  account 
of  the  fact  that  the  wind  was  blowing  in  the  direction  from 
the  engine  to  the  grain  stacks,  and  that  CNeil  then  stated 
that  he  would  assume  aU  the  risk  of  sparks  or  fire  being 
blown  upon  the  grain  stacks.  The  offer  was  refused,  and  error 
is  predicated  upon  the  ruling.  We  are  unable  to  understand 
the  theory  upon  which  the  trial  court  proceeded  in  excluding 
this  evidence.  It  wiys  proper  cross-examination,  and  if  defend- 
ants could  prove  by  the  witness  the  facts  incorporated  in  their 
offer  of  proof — ^and  for  the  purposes  of  this  appeal  it  must 
be  assumed  that  they  could  do  so — ^then  it  would  follow  that, 
so  far  as  the  particular  charge  of  negligence  based  upon  the 
position  occupied  by  the  engine  is  concerned,  defendants  would 
have  been  fully  exonerated.  It  is  elementary  that  no  one  can 
complain  of  the  consequences  of  his  own  wrongful  act.  We 
do  not  hold  that  it  was  necessary  for  defendants  to  make 
an  offer  of  proof  under  the  circumstances;  but,  having  made 
it  and  thereby  disclosed  the  relevancy  and  materiality  of  the 
evidence  sought  to  be  induced,  it  was  error  for  the  court  to 
exclude  it 

3.  Over  the  objection  of  defendants,  the  trial  court  gave 
[4]  instruction  No.  10,  as  follows:  "The  court  further  in- 
structs you  that  it  was  not  incumbent  upon  the  plaintiffs  to 
inspect  the  defendants'  engine  when  it  was  brought  upon  their 
premises,  and  that  plaintiffs  had  a  right  to  assume  that  de- 
fendants had  exercised  reasonable  means  and  efforts  to  have 


60  Mont.]  Boosed  v,  QiLLEmf.  467 

the  engine  in  a  reasonably  safe  condition,  combining  the  great- 
est safety  "(^th  practical  use." 

The  vice  of  the  instruction  consists  in  the  addition  of  the 
last  clause.  The  measure  of  defendants'  duty  was  to  exercise 
ordinary  care  to  provide  an  engine  in  a  reasonably  safe  condi- 
tion and  to  exercise  ordinary  care  to  maintain  it  in  that  con- 
dition. (29  Cyc.  462.)  But  it  was  gi*oss  error  to  instruct 
the  jury  that  an  engine  in  a  reasonably  safe  condition  means 
one  which  combines  the  greatest  safety  with  practical  use. 
Only  a  machine  mechanically  perfect  could  meet  this  re- 
quirement The  giving  of  this  instruction  was  tantamount  to 
directing  a  verdict  for  the  plaintiffs.  It  took  from  the  jury 
all  questions  of  negligence,  and  left  for  determination  only  the 
question  of  damages. 

We  do  not  find  any  merit  in  the  other  assignments.  For 
the  reasons  stated,  the  order  is  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justicb  Brantly  and  Associate  Justices  Bey- 
NOLDfi^  Cooper  and  Qalen  concur. 


HOGSED,  Appellant,  v.  GILLETT,  Exbcutob,  bt  al..  Re- 
spondents. 

(No.  4,891.) 
(Submitted  June  6,   1921.  Decided  June  27,   1921.}] 

[199   Pac.   907.] 

Beat  Property — Contract  of  Sale — Cancellation  of  Instruments 
—Bescission — Tender— Insufficiency. 

Beal  Property — Deed — ^What  Does  not  Constitute. 

1.  A  deed  claimed  to  have  been  tendered  by  plaintiff  vendor,  in  an 
action  for  the  cancellation  of  a  contract  for  the  conveyance  of  land, 
to  the  vendees  in  which  no  grantor  was  named  and  which  named 
the  vendor  and  his  wife  as  grantees  and  was  executed  by  themselves, 
was  not  entitled  to  any  consideration  as  a  deed. 
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Same— Contract  of  Sale— Time — Tender  of  Deed — When  too  Late. 

2.  Whore  time  was  made  of  the  essence  of  a  contract  of  sale  of 
land  and  the  vendees  under  its  terms  could  at  any  time  tender  final 
pajrment  and  demand  a  deed  on  or  before  a  certain  date,  and 
did  so  but  the  vendor  failed  to  comply,  a  tender  made  at  the  trial 
which  was  long  after  the  time  within  which  it  should  have  been 
executed,  came  too  late  to  deprive  the  vendees  of  the  right  to  rescind. 

Same — Imperfect  Title — ^Rescission. 

3.  Under  the  rule  that  rescission  lies  for  any  breach  of  contract  of 
so  material  and  substantial  a  nature  as  would  constitute  a  defense 
to  an  action  brought  by  the  party  in  default  for  a  refusal  to 
proceed  with  the  contract,  held,  that  where  vendor  could  not  give  ven- 
dees a  deed  conveying  a  good  title  at  any  time  prior  to  the  date 
mentioned  in  a  contract  of  sale  because  he  had  no  title  to  convey, 
rescission  in  favor  of  vendees  was  properly  decreed. 

Same — Good  Title — Vendor  must  be  Able  to  Convey  at  Time  Fixed  in  Con- 
tract. 

4.  While  a  vendor  is  not  required  to  have  a  perfect  title  at  the 
time  he  enters  into  a  contract  to  sell  the  land  or  at  all  times  be- 
tween the  date  of  the  contract  and  the  time  conveyance  is  to  be 
made,  he  must  have  title  at  the  time  of  performance;  otherwise 
rescission  may  be  decreed. 

Appeals  from  District  Court,  Yellowstone  County;  Charles 
A,  Taylor,  Judge. 

Action  by  W.  R.  Hogsed  against  Frank  H.  Gillett,  as  execu- 
tor of  the  estate  of  Joseph  Spragg,  deceased,  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals  from  it  and 
from  the  order  overruling  his  motion  for  a  new  triaL  Af- 
firmed. 

Cause  submitted  on  brief  of  Appellant. 

Messrs.  Orimstad  dk  Brown,  for  Appellant. 

Plaintiff  submits  that  the  tender  on  the  part  of  the  defend- 
ants was  not  good,  for  the  reason  that  it  was  made  before 
the  last  date  upon  which  plaintiff  could  demand  payment  of 
the  money  due  under  the  contract,  and  for  the  further  reason 
that  the  offer  to  pay  should  have  been  made  at  the  Belgrade 
State  Bank,  Belgrade,  Montana,  where  the  notes  were  pay- 
able, and  for  the  further  reason  that  there  should  have  been 


3.    On  right  to  rescind  or  abandon  contract  because  of  other  party's 
default,  see  notes  in  3  Ann.  Oaa.  366;  30  L.  K.  A.  64. 
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an  actual  tender  of  the  money,  either  to  the  plaintiff  himself 
or  hiB  authorized  agents,  or  at  tiie  place  where  payment  should 
have  been  made.  None  of  these  things  were  complied  with  by 
the  defendants,  and  therefore  their  tender,  under  the  law,  was 
insufficient  in  order  to  rescind  the  contract.  {McCavley  v. 
Leavtii,  10  Utah,  91,  37  Pac.  164 ;  38  Cyc.  150,  sec.  2 ;  Hamon 
V.  Fox,  155  Cal.  106,  132  Am.  St.  Rep.  72,  20  L.  R.  A.  (n.  s.) 
338,  99  Pac.  489;  Rev  Codes,  1907,  sec.  8036.) 

The  defendants  could  not  rescind  upon  the  ground  that  the 
plaintiff  did  not  have  title  to  the  property,  as  under  the  law 
it  makes  no  difference  whether  or  not,  at  the  time  of  entering 
into  a  contract  of  sale,  the  vendor  has  legal  title  to  the  same. 
The  plaintiff  in  this  action  had  the  right  to  cancel  the  con- 
tract because  of  failure  to  make  the  payments  due  under  the 
contract,  and  he  could  make  this  cancellation  even  though  he 
did  not  have  title  to  the  property.  {Hanson  v.  Fox,  supra; 
Joyce  V.  Shafer,  97  Cal.  335,  32  Pac.  320;  Thomas  v.  McCue, 
19  Wash.  287,  53  Pac.  161.) 

In  Allstead  v.  Nicol,  123  Cal.  594,  56  Pac.  452,  the  following 
principle  of  law  was  laid  down:  ''The  rule  has  gone  so  far  in 
some  cases  as  to  hold  that  if  the  vendor  is  able  to  procure  and 
give  a  good  title  at  the  time  of  the  decree,  even  though  he 
could  not  do  so  at  the  commencement  of  the  suit,  th^  doctrine 
of  the  equity  court  will  be  satisfied."  To  the  same  effect  is  the 
case  of  Kimball  v.  West,  82  U.  S.  377,  21  L.  Ed.  96  [see,  also, 
Rose's  U.  S.  Notes]. 

MR.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

Appeals  by  plaintiff  from  a  judgment  entered  in  favor  of 
defendants,  and  from  the  order  of  the  court  overruling  the 
plaintiff's  motion  for  a  new  trial.  The  cause  was  tried  by  the 
court,  sitting  without  a  jury. 

The  plaintiff  asked  for  cancellation  of  a  contract  for  the 
conveyance  of  land,  and  for  a  decree  to  the  effect  that  de- 
fendants have  no  right,  title,  interest  or  estate  in  the  lauds. 
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and  that  th^  be  forever  enjoined  from  Maiinitig  any  interest 
therein.  The  answer  admits  and  denies  certain  all^r^tions  of 
the  complaint;  alleges  violation  of  the  contract  on  the  part  of 
the  plaintiff,  and  that  defendants  had  made  certain  payments; 
and  th^  ask  for  judgment  that  the  plaintiff  return  to  de- 
fendants the  property  conveyed  to  plaintiff  as  part  payment, 
and  the  money  which  they  had  paid  and  that  the  contract  be 
rescinded.    The  facts  apx>earing  from  the  record  are: 

By  agreement  dated  March  4,  1912,  the  plaintiff  and  Qrace 
E.  Hogsed  agreed  to  convey  to  defendants  by  warranty  deed, 
free  and  clear  of  any  encumbrance,  and  defendants  agreed  to 
purchase  of  plaintiff  certain  lands  in  Yellowstone  county,  Mon- 
tana, the  consideration  being  $8,280.  The  defendants  were  to 
convey  to  plaintiff  two  certain  lots  in  the  town  of  Belgrade, 
which  were  to  be  accepted  as  part  pajrment,  in  the  sum  of 
$5,880,  the  remaining  purchase  price  to  be  evidenced  by  notes 
of  defendants,  one  note  for  $350,  payable  October  26,  1914, 
without  interest,  one  note  for  $1,000,  payable  on  or  before 
March  1,  1915,  with  interest  at  the  rate  of  eight  per  cent  per 
annum  until  paid,  and  one  note  for  the  sum  of  $1,050,  payable 
on  or  before  March  1,  1915,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  until  paid.  Plaintiff  agreed  that  when 
the  payments  were  made  he  would  execute  and  deliver  to  de- 
fendants the  deed  to  the  lands.  It  is  further  provided  that 
"time  is  the  essence  of  this  agreement,"  and,  if  defendants 
failed  to  comply  with  the  covenants  and  conditions  of  the 
agreement,  plaintiff  was  entitled  to  terminate  the  agreement, 
and  defendants  forfeited  all  previous  payments  made.  De- 
fendants were  to  pay  the  taxes  on  the  land,  and  the  contract 
was  made  to  extend  to  and  be  binding  upon  the  heirs,  ad- 
ministrators, executors  and  assigns  of  the  parties.  The  deed 
to  the  Belgrade  lots  and  the  notes  mentioned  in  the  agreement 
were  all  executed  and  delivered  to  the  plaintiff,  and  defendants 
entered  into  possession  of  the  lands.  The  notes  put  in  evi- 
dence do  not  in  all  respects  correspond  with  the  notes  re- 
ferred to  in  the  contract.    All  the  notes  introduced  as  evidence, 
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were  dated  March  1,  1912,  and  the  $350  note,  due  October  26, 
1914,  bears  interest  at  the  rate  of  eight  per  cent,  and  is  made 
payable  on  or  before  October  26,  1914.  There  is  another  $350 
note  introduced  in  evidence,  due  on  or  before  March  1,  1915, 
which  is  not  specifically  described  in  the  contract,  but  prob- 
ably has  reference  to  the  money  advanced  by  the  plaintiff  to 
the  defendants,  which  is  mentioned  in  the  contract.  The  notes, 
however,  were  executed  and  accepted,  and  it  is  admitted  by 
the  plaintiff  that  defendants  paid  the  principal  of  one  of  the 
$350  notes. 

On  October  26,  1914,  defendants  offered  to  pay  the  balance 
of  the  purchase  price,  on  condition  that  plaintiff  ''deliver  a 
good  and  sufficient  conveyance"  to  the  lands.  No  deed  was 
ever  tendered  by  plaintiff,  and  on  November  3,  1914,  plaintiff's 
attorneys  notified  defendants  in  writing  that  plaintiff  was 
ready  and  willing  to  give  them  a  deed  as  called  for  in  the  con- 
tract, at  any  time  they  made  payment  of  the  balance  due, 
and  stated  that  if  prompt  payment  was  not  made  by  the  de- 
fendants suit  would  be  started  to  cancel  the  contract;  and 
on  December  28,  1914,  plaintiff's  attorneys  again  called  the 
attention  of  Mr.  Qillett  to  the  fact  that  the  notes  had  not  been 
paid.  On  February  1,  1915,  the  defendants'  attorney  called 
the  attention  of  the  plaintiff  to  the  fact  that  they  had  on 
October  26,  1914,  offered  to  make  payment  on  condition  that 
a  deed  be  delivered  to  them,  as  described  in  the  contract,  and 
that  no  deed  had  ever  been  delivered  or  tendered,  and  that 
they  deemed  the  time  which  had  elapsed  since  the  said  tender 
wholly  unreasonable,  and  that  they  then  withdrew  the  tender 
and  rescinded  the  contract.  On  June  8,  1915,  the  plaintiff 
by  his  attorneys  notified  the  defendants  in  writing  that,  by 
reason  of  their  default  in  making  the  payments,  the  contract 
was  canceled ;  that  unless  they  made  such  payment  on  or  before 
the  16th  of  June,  1915,  the  said  contract  would  be  absolutely 
terminated;  and  on  June  21,  1915,  this  action  was  commenced. 

Plaintiff  testified:  **I  bought  the  land  from  Sears  and 
Dawes.     I  had  a  contract  with  them  involving  this  land  in 
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controversy.  This  contract  is  at  my  home  at  the  present  time, 
and  was  signed  by  C.  J.  Sears  and  John  H.  Dawes.  I  think 
the  contract  was  dated  March  1,  1912."  It  affirmatively  ap- 
pears from  the  record  that  neither  C.  J.  Sears  nor  John  H. 
Dawes  ever  had  title  to  the  land  in  question,  but  that  the 
title  thereto  was  in  the  govenmient  of  the  United  States  at 
all  times  until  March  5,  1915,  at  which  latter  date  a  patent 
)was  issued  for  the  lands  to  Lottie  Sears.  However,  on  January 
19,  1915,  C.  J.  Sears  and  Lottie  Sears  his  wife,  and  John  H. 
Dawes  and  Mary  Dawes,  his  wife,  executed  a  warranty  deed 
to  W.  B.  Hogsed,  and  on  July  21,  1915,  W.  R.  Hogsed  and 
Grace  E.  Hogsed,  his  wife,  executed  a  deed  to  Frank  Eoble 
to  the  land  involved,  or  a  part  thereof;  and,  so  far  as  this 
record  is  concerned,  Eoble  is  still  the  owner  of  this  property. 

Plaintiff  clainu^  that  prior  to  February  1,  1915,  he  offered 
[1]  to  give  a  deed  to  defendants,  and  that  the  deed  so  ten- 
dered was  the  only  one  ever  executed  bv  him  **  regarding  this 
property."  This  so-called  deed,  which  includes  only  a  part 
of  the  land  involved  herein,  was  admitted  in  evidence,  and 
bears  date  January  21,  1915.  No  grantor  is  named  in  the  deed 
at  all,  but  W.  B.  Hogsed  and  Grace  E.  Hogsed,  his  wife,  are 
named  i^  parties  of  the  second  part  therein,  and  the  deed  on 
its  face  purports  to  convey  land  to  the  parties  of  the  second 
part,  and  is  executed  by  W.  B.  Hogsed  and  Grace  E.  Hogsed. 
In  other  words,  it  is  an  alleged  deed  by  which  nobody  agrees 
to  convey  the  lands  in  question  to  W.  B.  Hogsed  and  his  wife, 
and  is  signed  by  W.  B.  Hogsed  and  Grace  B.  Hogsed.  This 
instrument  is  not  entitled  to  any  consideration  as  a  deed. 

During  the  trial  of  the  cause,  plaintiff  offered  to  execute 
[2]  a  deed  to  the  defendants  for  the  lands  in  question,  but 
the  plaintiff  did  not  at  that  time  own  the  land,  and  the  time 
within  which  the  deed  should  have  been  executed  under  the 
terms  of  the  contract  had  long  since  expired.  The  contract  by 
its  terms  provides  **that  when  the  payments  herein  provided 
are  met"  the  plaintiffs  will  execute  and  deliver  to  the  de- 
fendants a  good  and  sufficient  conveyance  by  warranty  deed  of 
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the  premises,  free  and  clear  of  all  encumbrance.  The  deferred 
payments  are  evidenced  by  notes  containing  the  words  **on  or 
before.'*  The  defendants  had  the  right,  under  the  contract,  at 
any  time  to  tender  the  final  payment  and  demand  the  deed  to 
the  premises,  and  time  was  **the  essence  of  the  contract."  The 
plaintiff  never  did  make  or  tender  any  deed  to  the  defendants 
nor  could  he  or  anyone,  under  the  facts  appearing  in  this  case, 
have  made  a  deed  conveying  title  '*free  and  clear '*  at  any  time 
prior  to  March  5,  1915. 

Neither  the  plaintiff  nor  his  attorneys  appear  to  have  had 
[3]  any  knowledge  of  the  condition  of  this  title.  Neither  one 
seemed  to  know  that  Lottie  Sears  ever  had  any  right,  title  or 
interest  in  this  land,  nor  that  Sears  and  Dawes  did  not  have 
title  to  it,  nor  thi^t  the  plaintiff  had  conveyed  the  land  to 
Koble.  This  conveyance  to  Koble  may  have  been  intended 
by  the  plaintiff  as  a  mortgage,  but  it  stands  in  the  record  as  a 
deed  of  absolute  conveyance.  The  law  relating  to  rescission 
is  very  succinctly  stated  by  Mr.  Williston,  wherein,  after  dis- 
cussing the  general  principles,  he  said:  '*In  truth,  rescission  is 
imposed  m  inviium  by  the  law  at  the  option  of  the  injured 
party,  and  it  should  be,  and  in  general  is,  allowed  not  only  for 
repudiation  or  total  inability,  but  also  for  any  breach  of  con- 
tract of  so  material  and  substantial  a  nature  as  would  consti- 
tute a  defense  to  an  action  brought  by  the  party  in  default 
for  a  refusal  to  proceed  with  the  contract.**  (3  Williston  on 
Contracts,  sec.  1467,  at  page  2614.) 

There  is  not  any  dispute  of  the  proposition  that  one  may 
[4]  contract  to  sell  land  which  he  does  not  own,  or  that  he 
may  sell  the  land  to  a  third  party  after  he  has  entered  into 
the  contract,  but  he  must  be  able,  when  the  time  of  perform- 
ance arrives,  to  furnish  a  good  title.  In  other  words,  the 
seller  is  not  required  by  law  to  have  within  himself  a  per- 
fect title  at  all  times  between  the  date  of  the  contract  to  convey 
and  the  time  of  conveyance,  as  required  by  the  contract,  but 
he  must  have  that  title  at  the  time  of  performance,  and  that  is 
the  very  thing  the  plaintiff  in  this  action  did  nU  have. 
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We  recommend  tbat  the  judgment  and  order  api>ealed  from 
be  affirmed. 

Peb  Cubiam  :  For  the  reasons  given  in  the  forgoing  opinion 
the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed^ 


STATE,  EaspoNDKNT,  v.  SHOWEN,  Appeii-ant. 

(No.  4,758.) 
(SulHiiitted  June  4,  1921.     Decided  Juno  27,  192L) 

[199  Pae.  917.] 

Criminal  Law — Selling  Intoxicating  Liquor — Trial — Continu- 
ance —  Absent  Witnesses  —  Affidavit  —  Insufficiency  —  Jury 
—  Selection  —  Detectives  —  E^ndence  —  Admissibility. 

Criminal  Law — ^Trial — Absent  WitnesBee — Continuance — ^Insufficient  Affi- 
davit. 

1.  An  affidavit,  filed  on  the  day  set  for  trial,  in  support  of  a  mo- 
tion for  a  continuance  on  the  ground  of  the  absence  of  witnesses, 
which  fails  to  disclose  the  date  upon  which  such  witnesses  left  the 
state,  is  insufficient. 

Same — Trial — Continuance — Affidavit — Contents. 

2.  An  affidavit  of  the  character  of  the  above  must  disclose  specifi- 
eally  the  facts  expected  to  be  proved  by  the  absent  witnesses,  and  set 
forth  that  if  such  witnesses  were  present  they  would  testify  to 
those  facts;  the  general  statement  that,  if  present,  they  would  tes- 
tify to  facts  material  to  affiant's  defense  being  insufficient. 

Same — Trial — Continuance — Cumulative    Evidence — ^Affidavit — Contents. 

3.  An  affidavit  of  the  nature  above,  must  also  disclose  that  tho 
facts  which  defendant  expects  to  prove  by  the  absent  witnesses  can- 
not be  proved  by  other  witnesses  available  at  the  trial;  since  a  con- 
tinuance for  the  purpose  of  obtaining  evidence  which  would  be 
merely  cumulative  need  not  be  granted. 

Same — Trial — Continuance — ^Discretion. 

4.  Granting  or  refusing  a  continuance  of  the  trial  of  a  criminal 
case  rests  in  the  sound  discretion  of  the  court,  and  unless  the  record 
shows  an  abuse  of  discretion,  its  action  will  not  be  interfered  with 
on  appeal. 


2.     Avoiding    continuance    in    criminal    case    by    admitting   proposed 
testimony  of  absent  witness,  see  note  in  Aim.  Cas.  1913C,  488. 
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Same— preparation  for  Trial — ^Time — Suffieienej. 

5.  Under  section  9237,  Etevised  Codes,  the  defendant  is  entitled  to 
at  least  two  da^s  to  prepare  for  trial;  therefore  where  he  had  seven 
months  from  the  day  of  entry  of  his  plea  to  the  day  of  trial  for 
preparation,  he  had  no  cause  for  complaint  in  this  regard. 

Same — Selection  of  Jury — Recourse  to  Jury-box  No.  3 — When  proper. 

6.  In  a  criminal  prosecution,  where  the  regular  panel  of  jurors  had 
been  so  far  depleted  that  a  sufficient  number  did  not  remain  from 
which  to  obtain  a  jury,  and  a  sufficient  number  could  not  be  ob- 
tained otherwise  without  great  delay  and  expense,  the  court  did  not 
err  in  directing  a  special  venire  drawn  from  jury-box  No.  3  to  com- 
plete the  jury. 

Same — Selection  of  Jury — When  Becourse  to  Special  Venire  not  Improper. 

7.  Where  the  record  discloses  that  defendant  did  not  exhaust  his 
peremptory  challenges  and  that  he  was  accorded  a  fair  trial,  the 
eontention  that  the  court  erroneously  excused  members  of  the  reg- 
ular panel,  making  recourse  to  a  special  venire  necessary,  is  without 
merit,  unless,  by  rejecting  qualified  persons,  the  necessity  of  ac- 
eepting  others  not  qualified  had  been  purposely  created. 

Same — ^Detectives — ^Evidence— Admissibility. 

8.  Testimony  of  detectives  employed  by  a  county  to  ferret  out  vio- 
lations of  the  prohibition  law  and  to  secure  evidence  upon  which 
to  base  prosecutions  was  admissible;  the  credibility  and  weight  to 
be  given  it  being  matters  for  consideration  by  the  jury,  to  whose 
attention  the  fact  of  their  employment  and  the  terms  thereof  had 
been  brought  by  eross-examination. 

Appeal  from  Disirict  Court,  Fergus  County  j  Jack  Briscoe, 
Judge. 

Harleht  Showbn  was  convicted  of  selling  intoxicating  li- 
quors, and  appeals  from  the  judgment  and  an  order  denying 
his  motion  for  a  new  trial.     Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Charles  J.  MarsTiaU,  for  Appellant. 

Mr.  Wellington  D.  Bamkin,  Attorney  General,  and  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  for  Respondent;  Mr.  Foot 
argued  the  cause  orally. 

8.  Competency  and  weight  of  testimony  of  private  detective,  see 
notes  in  Ann.  Cas.  1917A,  5S9;  67  L.  B.  A.  923. 
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MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  selling  intoxicating  liquor 
for  beverage  purposes,  and  appealed  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  information  was  ffled  September  3,  1919.  On  April  14, 
1920,  the  cause  was  set  for  trial  for  April  19.  On  the  latter 
date  the  defendant  moved  for  a  continuance  on  the  ground 
of  the  (absence  of  witnesses,  and  in  his  affidavit  set  forth  that 
his  father  and  mother  were  then  in  the  state  of  Missouri;  that 
they  ^'were  with  affiant  all  of  the  time  alleged  in  the  informa- 
tion on  file  herein,  and  know  positively  that  affiant  did  not  sell 
any  intoxicating  liquors  at  said  time  to  any  person  whatever." 
This  is  the  nearest  approach  to  a  definite  statement  of  facts 
to  which  the  absent  witnesses  would  testify,  if  present.  The 
information  charges  that  the  offense  was  committed  on  or  about 
the  twenty-second  day  of  July,  1919.  The  evidence  offered  by 
the  state  tended  to  prove  the  sale  of  liquor  by  defendant  oc- 
curred just  before  12  o'clock  midnight  on  July  21.  When 
the  motion  for  a  continuance  was  presented,  the  county  attor- 
ney announced  that  the  state  would  admit  that,  if  the  absent 
witnesses  were  present,  they  **  would  testify  that  at  the  times 
stated  in  the  information,  the  twenty-second  day  of  July,  1919, 
that  the  defendant  did  not  sell  any  intoxicating  liquors  to  any 
person  at  all."  The  motion  was  denied,  and  error  is  predicated 
upon  the  ruliiig. 

1.  The  affidavit  is  altogether  insufficient  to  require  the  court 
[1]  to  postpone  the  trial,  (a)  It  fails  to  disclose  the  date  upon 
which  the  absent  witnesses  left  the  state  of  Montana.  The  de- 
fendant entered  his  plea  on  September  9,  1919.  If  the  wit- 
nesses were  then  absent,  the  application  should  have  been 
made  at  that  time.  Section  9238,  Revised  Codes,  provides: 
''At  the  time  the  defendant  makes  his  plea  to  an  indictment 
or  information  he  must  notify  the  court  of  his  desire  for  a 
postponement  of  the  trial  to  some  particular  day,  or  for  the 
term,  and  must  file  his  affidavit,  showing  good  cause  therefor, 
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within  such  time  aa  the  court  may  grant."  Section  9241  pro- 
Tides:  *'If  neither  the  defendant  nor  the  state  notify  the  court 
at  the  time  the  defendant  pleads  of  a  desire  for  a  postpone- 
ment, they  shall  not  be  entitled  to  make  the  application  there- 
after for  any  cause  which  existed  at  that  time,  and  of  which 
the  party  making  the  application  had  knowledge,  or  could 
have  had  knowledge;  any  application  made  after  that  time 
must  be  for  cause  which  arose,  or  had  come  to  the  knowledge  of 
the  applicant,  since  the  making  of  the  plea.*'  (b)  The  affidavit 
[2]  does  not  state  specifically  any  facts  to  which  the  absent 
witnesses  would  testify.  It  is  not  sufficient  that  the  affiant 
state  generally  that  the  witnesses,  if  present,  would  testify  to 
facts  material  to  his  defense.  He  must  disclose  specifically 
the  facts  expected  to  be  proved  by  the  absent  witnesses,  and 
that  if  such  witnesses  were  present  they  would  testify  to 
those  facts.  (16  C.  J.  501.)  The  reason  for  the  rule  is  obvi- 
ous. If  the  specific  facts  are  set  forth,  the  opposing  party 
may  avoid  the  continuance  by  admitting  that  the  witnesses, 
if  present,  would  testify  to  the  facts  stated,  in  the  affidavit. 
(Territory  v.  Perkins,  2  Mont.  467;  Territory  v.  Harding ,  6 
Mont.  323,  12  Pac.  750;  State  v.  Oibbs,  10  Mont.  213,  25  Pac. 
289.)  (c)  The  affidavit  is  insufficient  in  that  it  fails  to  disclose 
[3]  that  the  facts  which  defendant  expected  to  prove  by  the 
absent  witnesses  could  not  be  proved  by  other  witnesses  avail- 
able at  the  trial.  {People  v.  Lang,  142  Cal.  482,  76  Pac.  232 ; 
16  C.  J.  504.) 

The  defense  interposed  is  in  the  nature  of  an  alibi.  In  other 
[4]  words,  the  defendant  contends  that  he  was  not  at  his  place 
of  business  (where  the  sale  is  alleged  to  have  been  consum- 
mated) at  or  near  the  time  of  the  alleged  sale,  as  stated  in 
the  testimony  of  the  state's  witnesses.  Apparently  the  only 
purpose  which  could  have  been  served  by  a  continuance  would 
have  been  to  permit  the  defendant  to  secure  the  testimony  ' 
of  his  father  and  mother  to  the  effect  that  he  was  at  his  own 
home  continuously  throughout  the  night  of  July  2]  after  10 
o'clock.     The  defendant,  his  wife,   and  two  other  witnesses, 
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Fredrickson  and  Romley,  testified  substantiallj  to  that  fact. 
The  evidence  sought  to  be  obtained  from  the  absent  witnesses 
would  be  but  cumulative,  and  for  this  reason  also  the  court 
did  not  err  in  its  ruling.  (13  C.  J.  154.)  Granting  or  refus- 
ing a  continuance  of  the  trial  of  a  criminal  case  rests  in 
the  sound  discretion  of  the  court,  and,  since  the  record  fails 
to  show  an  abuse  of  discretion  in  this  instance,  we  are  not  at 
liberty  to  interfere.  {Staie  v.  Howard,  30  Mont.  518,  77 
Pac.  50.) 

Defendant  complains  also  that  he  was  not  given  ample  time 
[6]  to  prepare  for  trial.  As  observed  before,  his  plea  was  en- 
tered September  9,  1919,  more  than  seven  months  before  the 
cause  was  set  for  trial.  We  are  not  disposed  to  listen  with 
much  patience  to  this  complaint.  Section  9237,  Revised 
Codes,  provides:  ''After  his  plea,  the  defendant  is  entitled  to 
at  least  two  days  to  prepare  for  trial. ' ' 

2.  Exception  is  taken  to  the  manner  in  which  the  jury  was 
[6]  selected  to  try  this  case.  It  appears  from  the  record  that 
the  regular  panel  of  jurors  had  been  so  far  depleted  that  a 
sufficient  number  did  not  remain  from  which  to  obtain  a  jury 
for  the  trial  of  this  cause,  and  that  a  sufScient  number  could 
not  be  obtained  otherwise  without  great  delay  and  expense. 
The  court  thereupon  directed  a  special  venire  drawn  from 
jury-box  No.  3,  and  from  the  number  summoned  and  from 
those  remaining  of  the  regular  panel  the  jury  was  drawn. 
This  complaint  likewise  is  without  merit.  Section  6357,  Re- 
vised Codes,  provides:  **If  a  sufficient  number  of  trial  jurors, 
duly  drawn  and  notified,  do  not  attend  or  cannot  be  obtained 
in  the  opinion  of  the  court,  without  great  delay  or  expense 
to  form  a  jury,  the  court  may,  in  its  discretion,  direct  the  clerk 
to  draw  from  box  No.  3  in  the  presence  of  the  court,  the  names 
of  as  many  persons  as  the  court  deems  sufficient  for  that  pur- 
pose." 

''Trial  juries  for  criminal  actions  are  formed  in  the  same 
manner  as  trial  juries  in  civil  actions."  (Sec.  9234,  Rev. 
Codes  J  State  v.  Pippi,  59  Mont.  116,  195  Pac.  556.)     The  rec- 
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[7]  ord  disdcNses  that  the  defendant  did  not  exhaust  his  per- 
emptory challenges  and  that  he  was  accorded  i^  fair  trial.  If, 
as  counsel  contends,  the  court  erroneously  excused  members  of 
the  regular  panel,  the  record  fails  to  show  that  defendant  was 
injured  thereby.  "No  party  can  acquire  a  vested  right  to  have 
a  particular  member  of  the  panel  sit  upon  the  trial  of  his 
cause  until  he  has  been  accepted  and  sworn.  It  is  enough  that 
it  appear  that  his  cause  has  been  tried  by  an  impartial  jury. 
It  is  no  ground  of  exception  that,  and  against  his  objection,  a 
juror  was  rejected  by  the  court  upon  insufficient  grounds,  un- 
less, through  rejecting  qualified  persons,  the  necessity  of  ac- 
cepting others  not  qualified  has  been  purposely  created." 
{State  V.  Bodriguez,  23  N.  M.  156,  L.  R.  A.  1918A,  1016,  167 
Pac.  426.) 

3.  It  is  true,  as  counsel  contends,  that  the  state's  case  rests 
[8]  upon  the  testimony  of  two  detectives  employed  by  the 
county  to  ferret  out  violations  of  the  prohibition  law  and  to 
secure  evidence  upon  which  to  base  prosecutions.  The  fact 
that  these  witnesses  were  so  employed,  as  well  as  the  particu- 
lar terms  of  their  employment,  were  all  laid  bare  before  the 
jury  by  the  cross-examination  conducted  by  defendant's  coun- 
sel. The  witnesses  were  not  rendered  incompetent  by  reason 
of  their  being  detectives.  Their  credibility  and  the  weight  to 
be  given  to  their  testimony  were  matters  for  consideration  by 
the  jury.  (40  Cyc.  2654.)  If  the  story  told  by  them  is  true, 
the  defendant's  guilt  is  established  by  ample  evidence,  and 
the  verdict  is  conclusive  of  the  fact  that  the  jury  did  believe 
them. 

The  judgment  and  order  are  affirmed. 

Affirfned. 

Mr.  Chief  Justice  Bbantly  and  Assooiatb  Justices  Rey- 
nolds and  Cooper  concur. 

Mr.  Justice  Qalen  (Concurring  Specially) :  I  concur,  but 
in  doing  so  cannot  refrain  from  expressing  opinion  that  evi- 
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denoe  by  detectives,  such  as  was  introduced  and  relied  upon 
bj  the  state  in  this  case,  should  be  viewed  and  received  with 
neatest  caution  and  in  cases  where  it  appears  that  the  law 
would  not  have  been  violated  but  for  the  inducement,  encour- 
agement and  deception  practiced  by  a  decoy,  resulting  in  the 
entrapment  of  the  accused,  such  testimony,  standing  alone,  is 
of  questionable  sufficiency  to  warrant  a  conviction.  Each  case, 
however,  must  be  weighed  and  considered  with  respect  to  the 
facts  before  the  court,  and  in  this  case  it  sufficiently  appears 
from  the  record  that  the  defendant  was  in  fact  engaged  in 
bootlegging. 

As  applied  to  the  instant  case,  I  fully  subscribe  to  the  lan- 
guage used  in  the  case  of  Smith  v.  State,  61  Tex.  Crim.  328, 
135  S.  W.  154,  as  follows:  **Thi8  manner  of  instituting  prose- 
cutions against  the  citizenship  of  the  state  and  inducing  them 
to  commit  crime  is  to  be  deplored.  While  it  is  eminently 
proper  that  officers  should  be  diligent  in  ferreting  out  crime 
and  violations  of  the  law,  yet  it  does  not  occur  to  us  that  the 
theory  of  our  law  is  predicated  upon  the  idea  that  men  should 
be  induced  to  violate  the  law  in  order  that  a  prosecution  may 
be  brought  about." 

As  stated  in  the  majority  opinion,  the  widest  latitude  is,  and 
should  be,  allowed  on  cross-examination  of  such  witnesses,  and 
in  the  case  before  us  was  accorded  the  defendant. 
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[199   Fac.   688.] 

Seal  Property — Waters  and  Waiercovrses — Riparian  La/nds-^ 
Title  by  Accretion — Piiblic  Lands — Adverse  Possession — Sur- 
veyors — Errors  in  Survey — Appeal — Theory  of  Case. 

Appeal — ^Theory  of  Case. 

1.  Where  an  action,  eommeneed  as  one  in  ejectment,  was  tried  as 
one  in  equity  with  the  assent  of  both  parties,  it  will  be  treated  as 
such  on  appeal,  the  parties  being  bound  by  the  theory  adopted  by 
them  at  the  trial. 

Same — ^Nonappealable   Orders. 

2.  Appeals  do  not  lie  under  section  7098,  Beyised  Codes,  from 
orders  rejecting  findings  of  the  jury,  from  conclusions  of  law,  or 
from  the  action  of  the  court  in  adopting  certain  findings  of  the 
jury  and  making  findings  of  its  own,  the  questions  thus  sought 
to  be  raised  being  reviewable  oh  appeal  from  the  ju'dgment. 

Beal  Property  —  Streams  —  "Accreted  Lands"  —  Ownership  in  Biparian 
Owner. 

3.  Under  sections  4573  and  4576,  Revised  Codes,  "accreted  lands" — 
that  is,  additions  to  the  area  of  real  estate  from  the  gradual  de- 
posit by  water  of  solid  material,  whether  mud,  sand  or  sediment, 
producing  dry  land  which  before  was  covered  by  water,  along  the 
banks  of  a  navigable  or  unnavigable  stream — belong  to  the  riparian 
owner. 

Same — Streams — Title  by  Accretion  or  Beliction — How  Governed. 

4.  Title  to  lands  acquired  by  accretion  or  reliction  is  governed  by 
the  laws  of  the  state  where  either  occurs. 

Public    Lands — Survey — Waters — Effect    of    Meander    on    Rights    of    Ri- 
parian Owner. 

5.  Where,  in  the  survey  of  the  public  domain,  a  body  of  water  is 
found  to  exist  and  is  meandered,  the  result  of  such  meander  is  to 
exclude  the  area  from  the  survey,  and  to  cause  it  as  thus  separated 
to  become  subject  to  riparian  rights  of  the  respective  owners  abut- 
ting on  the  meandered  line  in  accordance  with  the  laws  of  the  sev- 
eral states. 

Waters  and  Watercourses — Sudden  Change  of  Channel — Effect. 

6.  Where  the  channel  of  a  river  is  suddenly  and  sensibly  changed, 
as  by  reason  of  an  ice  gorge,  so  that  the  old  channel  is  abandoned, 
except   in   high    water,    and    a   new    channel    formed,    no    change   in 

4.    Alluvion  and  reliction  and  the  title  acquired  thereby,  see  notes 
in  33  Am.  Dec.  276;  35  Am.  St  Bep.  307. 
60  Mont. — 81 
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the  boundmry  or  owneTship  of  land  of  riparian  own«n  it  worked 
thereby. 

Public  Landfl— Adverse  PosBession  GiveB  No  Title  Against  GoYemment'* 
Error  by  Surveyor. 

7.  Since  adverse  possession,  user  or  occupancy  of  public  land  can- 
not ripen  into  a  good  title  as  against  the  government,  possession 
and  occupancy  of  islands  which  were  in  existence  at  the  time  of 
the  government  surreyy  though  not  mentioned  on  the  official  plat 
but  referred  to  in  the  surveyor's  field-notes,  the  surveyor  having 
erroneously  failed  to  extend  the  survey  over  them,  did  not  vest  title 
in  plaintiff  by  adverse  possession,  nor  did  his  error  prevent  the 
government  from  subsequently  surveying  them  and  asserting  title 
thereto. 

Same — Government  Surveyors — ^Authority. 

8.  Government  surveyors  are  not  invested  with  authority  to  de- 
termine  the  character  of  land  surveyed  or  left  unsurveyed,  or  to 
classify  it  as  within  or  without  the  operation  of  particular  laws. 

Same — ^Land  Department — Error  by  Officers  Does  not  Estop  Government. 

9.  The  fact  that  administrative  government  officers,  before  discov- 
ery of  a  surveyor's  error  in  failing  to  survey  islands  in  a  river 
and  including  them  as  part  of  a  meandered  tract  shown  in  the 
river,  had  treated  such  a  meandered  tract  as  subject  to  the  riparian 
rights  of  abatting  owners,  under  state  laws,  could  not  estop  the 
TTnited  States  from  asserting  its  title  even  as  against  such  an  owner 
who  had  acquired  his  property  before  the  mistake  was  discovered. 

Same — Islands — ^Patent  to  Land  Abutting  on  River  Does  not  Include. 

10.  Patents  to  lots  of  land  abutting  on  a  river  do  not  include  actual 
islands  of  fast  dry  land  of  stable  foundation  lying  between  the  lots 
and  the  thread  of  the  stream. 

Same-  -What  Lands  Open  to  Settlement. 

11.  Untder  the  hom<>8t&ad  laws  of  tAie  United  States,  un8urv<eyed 
public  lands,  if  agricultural  and  unappropriated,  are  open  to  eettle- 
ment  by  qualified  entrymien,  and  this  applies  to  land  erroneously 
left  unsurv«yed  and  by  the  surveyor  included  within  the  meander 
lines  of  a  non-navigable  river. 

Same — Authority  of  Courts. 

12.  While  the  courts  have  nothing  to  do  with  public  land  surveys, 
they  may  determine  whether  lands  have  been  left  unsurveyed  and 
whether  a  right   of   possession   exists   under   an  inceptive  claim. 

Appeal  from  Disfrict  Court,  Yellowstone  County;  Charles 
A.  Taylor^  Judge. 


7.    Adverse  possession  of  publie  lands,  see  note  in  76  Am.  St.  Bep. 

479. 

9.  Authorities  discussing  the  question  of  the  title  to  islands  are 
collated  in  notes  in  58  L.  E.  A.  673  and  35  U  B.  A.  (n.  8.)  227. 

On  the  right  to  island  attached  to  shore  by  accretion,  see  note  in 
6  L.  B.  A.  (n.  B.)  194. 

On  the  question  of  title  to  island  by  adverse  poBsesBion,  aee  note  in 
58  K  B.  A.  677. 
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AonoN  by  Lydia  Belle  Bode  againtt  Adolph  Bollwitz  and 
another.  Judgment  for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Mr.  W.  L,  A.  Colder,  for  Appellant,  submitted  a  brief  and 
one  in  reply  to  that  of  Respondent,  and  argued  the  cause 
orally. 

''When  an  irregular  tract  or  lot  of  land  abuts  upon  a  stream 
of  water,  and  a  meander  line  is  run  ostensibly  along  this 
shore  line  for  the  purpose  of  fixing  the  area  of  such  tract,  the 
real  boundary  of  the  tract  is  the  shore  line  and  not  the 
meander  line.*'  {Heald  v.  Tumisko  ei  al.,  7  N.  D.  422,  75 
N.  W.  806;  Johnson  v.  Johnson,  14  Idaho,  561,  24  L.  B.  A. 
(n.  s.)  1240,  95  Pac.  499.)  The  meander  line  run  along  or 
near  the  margins  of  such  waters  are  run  for  the  purpose  of 
ascertaining  the  exact  quantity  of  the  upland  to  be  charged 
for,  and  not  for  the  purpose  of  limiting  the  title  of  the  gran- 
tee to  such  meander  lines.  The  waters  themselves  constitute 
the  real  boundary.  (Hardin  v.  Jordan,  140  U.  S.  371,  35 
L.  Ed.  428,  11  Sup.  Ct.  Rep.  808,  838  [see,  also,  Rose's  U.  S. 
Notes] ;  Heald  v.  Yumisko,  7  N.  D.  422,  75  N.  W.  806 ;  Johnson 
V.  Johnson,  14  Idaho,  561,  24  L.  R.  A.  (n.  s.)  1240,  95  Pac. 
499;  Chandos  v.  Mack,  77  Wis.  573,  120  Am.  St.  Rep.  139,  10 
L.  R.  A.  207,  46  N.  W.  803;  Jones  v.  Sovlard,  24  How.  (U.  S.) 
41,  16  L.  Ed.  604.)  The  riparian  owner  j;akes  title  to  the 
thread  of  the  stream,  both  in  navigable  and  non-navigable 
Titers.  (Johnson  v.  Johnson^  14  Idaho,  561,  24  L.  R.  A.  (n.  s.) 
1240,  95  Pac.  499 ;  Kinkaid  v.  Turgeon,  74  Neb.  573,  21  Am. 
St.  Rep.  740,  13  Ann.  Cas.  43,  1  L.  R.  A.  (n.  s.)  762,  7 
L.  R.  A.  (n.  s.)  316,  104  N.  W.  1061,  109  N.  W.  744;  Goff  v. 
Cougle,  118  Mich.  307,  42  L.  R.  A.  161,  76  N.  W.  489 ;  Jones 
V.  Soulard,  24  How.  (U.  S.)  41,  16  L.  Ed.  604.)  Islands  in 
non-navigable  rivers  in  Montana.  (Rev.  Codes,  sees.  4576, 
4577.)  **The  test  is  not  whether  an  island  appears  upon 
the  map  but  whether  it  was  surveyed  as  a  lot,  separate  from 
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the  lot  on  the  opposite  main  shore."  {Schurtnier  y.  St.  Paul 
it  P.  B.  Co.,  10  Minn.  82,  88  Am.  Dec  59;  Baaroad  Co,  v. 
Scharm^r,  7  WaU.  272,  19  L.  Ed.  74;  Gould  on  Waters,  140, 
141.) 

The  United  States  is  concluded  by  the  survey  according  to 
which  the  grant  is  made.  Any  subsequent  survey  of  the  land 
by  the  government,  made  after  the  grant,  is  void  and  without 
effect  as  to  the  grantee.  {Lindsey  v.  Hawes,  67  IT.  S.  (2 
Black)  554,  17  L.  Ed.  265  [see,  also,  Rose's  U.  S.  Notes]; 
Schurmier  v.  8t  Paul  dk  P.  B.  Co.,  10  Minn.  82,  88  Am.  Dec. 
59;  BaUroad  Co.  v.  Schurmier,  7  Wall.  272,  19  L.  Ed.  74; 
Johnson  v.  Johnson,  14  Idaho,  561,  24  L.  R.  A.  (n.  s.)  1240, 
95  Pac.  499;  Jordon  v.  Barrett,  4  How.  (U.  S.)  169,  11  L.  Ed. 
924.)  (Chandos  v.  Mark,  10  L.  R.  A.  210;  Home  v.  Smith,  159 
U.  S.  40,  40  L.  Ed.  68,  15  Sup.  Ct.  Rep.  988  [see,  ako,  Rose's 
U.  S.  Notes].) 

The  court  found  that  the  change  of  the  current  from  the 
north  bank  to  the  south  was  a  gradual  change  through  a  long 
term  of  years.  Admitting,  then,  for  argument  sake,  that  this 
island  was  present  in  the  river  when  the  survey  was  made  and 
when  the  Bodes  located  upon  their  homestead,  and  the  current 
was  flowing  between  the  said  homestead  and  the  said  island, 
then,  if  the  change  of  the  current  was  a  gradual  change 
through  a  long  term  of  years,  under  the  weight  of  authority, 
this  island,  or  body  of  land,  would  belong  to  the  riparian 
owner.  {BelUfontaine  Imp.  Co.  v.  Niedringhous,  181  111.  426, 
72  Am.  St.  Rep.  269,  55  N.  E.  184;  WiUey  v.  Lewis,  28  Ohio 
L.  J.  104;  Johnson  v.  Johnson,  14  Idaho,  561,  24  L.  R.  A. 
1240,  95  Pac.  499;  Eaich  v.  Dwight,  17  Mass.  289,  9  Am. 
Dec.  145;  Lamprey  v.  State,  52  Minn.  181,  38  Am.  St.  Rep. 
541,  18  L.  R.  A.  670,  53  N.  W.  1139.) 

The  Yellowstone  River  is  not  navigable,  but  runs  through  a 
country  where  large  herds  of  cattle  are  raised  and  where  thou- 
sands of  acres  of  alfalfa  are  raised  to  feed  thase  cattle.  For 
the  purpose  of  watering  these  cattle,  access  to  the  river  is  a 
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very  important  and  valuable  right.  (See  Lamprey  v.  Statef 
52  Minn.  181,  38  Am.  St.  Rep.  541,  18  L.  B.  A.  670,  53  N.  W. 
U39.)  Conveyance  of  the  bed  of  a  stream  must  be  in  writing, 
the  same  as  other  conveyances.  (Oilbert  v.  Eldridge,  47  Minn. 
210,  13  L.  B.  A.  411,  49  N.  W.  679 ;  MUler  v.  Mendenhall,  43 
Minn.  95,  19  Am.  St.  Bep.  219,  8  L.  B.  A.  89,  44  N.  W.  1141.) 

Messrs.  Johnston  dk  Coleman,  for  Bespondents,  submitted  a 
brief;  Mr.  J.  H.  Coleman  argued  the  cause  orally. 

We  contend  that  the  law  as  applied  to  the  circumstances  in- 
volved in  the  case  at  bar  is  as  stated  in  the  cases  below,  to- wit : 
That  the  islands  in  question  being  substantial  pieces  of  land, 
containing  in  the  aggregate  from  150  to  175  acres  at  the  time 
of  the  survey  of  the  land  north  of  the  river,  and  the  patent  to 
plaintiff's  predecessor  specifying  the  grant  to  contain  only 
115  acres,  and  the  government  having  surveyed  these  islands 
some  time  prior  to  the  trial  of  this  action,  and  permitted  the 
defendant,  BoUwitz,  to  make  homestead  entry  thereon,  the  de- 
fendant was  entitled  to  judgment.  (Scott  v.  Lettig,  227  U.  S. 
229,  44  L.  B.  A.  (n.  s.)  107,  57  L.  Ed.  490,  33  Sup.  Ct.  Bep. 
242  [see,  also,  Rose's  U.  S.  Notes] ;  OaiUhier  v.  Morrison,  232 
D.  S.  452,  58  L.  Ed.  680,  34  Sup.  Ct.  Bep.  384;  Producers'  Oil 
Co,  V.  Hanzen,  238  U.  S.  325,  59  L.  Ed.  1330,  35  Sup.  Ct.  Bep. 
755 ;  Moss  V.  Bam^,  239  U.  S.  538,  60  L.  Ed.  425,  36  Sup.  Ct. 
Bep.  183;  Wilson  &  Co.  v.  Vnited  States,  245  U.  S.  24,  62 
L.  Ed.  128,  38  Sup.  Ct.  Bep.  21 ;  Home  v.  Smith,  159  U.  S.  40, 
40  L.  Ed.  68,  15  Sup.  Ct.  Bep.  988.) 

Opinion— PEB  CUBIAM. 
This  cause  arose  out  of  a  controversy  between  the  plaintiff 
and  defendants  over  the  title  and  the  right  to  the  possession  of 
an  irregular  tract  of  land  situated  in  Yellowstone  county,  south 
of  and  adjacent  to  the  homestead  of  plaintiff.  The  homestead 
is  described  as  the  north  half  of  the  southeast  quarter  and  lots 
1  and  2  of  section  14  in  township  2  south  of  range  24  east  of 
the  Montana  principal  meridian.     The  adjoined  diagram,  re- 
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dnced  copy  of  one  made  by  a  United  States  surveyor,  at  the 
time  the  disputed  area  was  surveyed  in  April,  1916,  illustrates 
the  subject  of  the  controversy. 


n.e.;^  5lq.25. 


n.w.  'fyt  See.  24f . 


The  disputed  area  is  indicated  thereon  by  the  letters  A,  B,  C, 
and  X  and  Y — ^that  is  to  say,  it  is  all  the  land  lying  between 
the  east  and  west  lines  of  the  southeast  quarter  of  section  14 
and  extending  south  to  the  present  main  channel  of  the  Yellow- 
stone River.  The  facts  about  which  there  is  no  controversy 
are  the  following:  William  Bode  and  plaintiff,  husband  and 
wife,  made  settlement  on  the  homestead  in  the  year  1880. 
Patent  was  issued  to  William  Bode  in  1890.  In  1912  he  and 
his  wife  were  divorced,  and  upon  a  division  of  their  property 
then  made  he  conveyed  the  homestead  to  her.  In  1878,  when 
the  township  was  surveyed,  the  main  channel  of  the  river  flowed 
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through  what  is  designated  as  the  high-water  channel  north 
of  the  area  A,  B,  C.  According  to  that  torvey,  lots  1  and  2 
contained  an  area  of  35.55  acres.  The  south  line  of  these  lots 
was  meandered  along  the  north  shore.  No  account  was  then 
taken  of  any  island  in  the  river,  further  than  that  it  was 
mentioned  in  the  field-notes  that  there  was  an  island  south 
of  the  homestead  and  of  the  southwest  quarter  of  section  13. 
Some  time  in  the  year  1885  or  1886  an  ice  gorge  was  formed  in 
the  main  channel  near  the  west  boundary  of  the  area  A,  B,  C, 
with  the  result  that  it  forced  the  water  to  the  south  side  of  the 
island,  and  that  since  that  time  the  main  channel  has  been 
on  the  south  side.  Gradually  from  year  to  year  the  old  main 
channel  was  filled  with  washings  of  sand  and  gravel,  particu- 
larly toward  the  west,  until  at  the  present  time  it  is  a  shallow 
slough  which  has  little  or  no  current  except  when  the  river 
is  at  its  high-water  stage  during  the  latter  part  of  the  spring 
or  early  part  of  the  sununer.  The  evidence  leaves  it  somewhat 
in  doubt  whether  the  area  A,  B,  C,  with  that  lying  to  the  east, 
constitutes  in  fact,  one  island,  or  whether  it  is  divided  into  two 
by  the  ** high-water  channel"  extending  northward  from  the 
main  channel.  What  the  condition  in  this  respect  is  is  not  now 
material,  since  the  right  of  plaintiff  to  the  possession  of  the 
area  X  and  Y  is  not  in  question.  The  survey  of  the  island 
was  made  under  the  direction  of  the  Commissioner  of  the  Gten- 
eral  Land  OfSce  upon  the  application  of  the  defendants.  BoU- 
witz  was  then  occupying  the  area  A,  B,  C,  and  Jones  the 
part  to  the  east  and  north,  including  the  areas  X  and  T. 
Bollwitz  was  not  himself  qualified  to  acquire  a  homestead,  but 
had  made  settlement  upon  the  area  A,  B,  C,  on  January  2, 
1914,  and  improved  it  by  erecting  a  residence  and  outbuildings 
thereon  for  the  benefit  of  a  daughter  who  lived  with  him,  and 
intended  to  make  entry  of  it  as  a  homestead.  At  the  time  of 
the  trial  such  entry  had  not  been  made.  Jones  had  made  his 
settlement  on  December  15,  1909,  with  the  intention  of  acquir- 
ing title  under  the  homestead  law  to  the  entire  island  area,  in- 
cluding that  occupied  by  Bollwitz.    So  far  as  the  record  shows 
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he  had  never  made  entry.  Prior  to  the  settlement  by  Bollwitz 
and  Jones,  the  whole  island  area  had  been  known  as  the  Bode 
Island  and  had  been  used  by  Bode  and  his  wife  for  pasture  and 
a  feeding  ground  for  stock. 

The  evidence  is  somewhat  voluminous,  and,  except  as  indi- 
cated above,  is  in  sh^rp  conflict,  particularly  with  reference 
to  whether  the  entire  island  area,  at  the  time  of  Bode's  settle- 
ment, was  a  well-defined  and  permanent  body  of  land.  There 
was  evidence  tending  t3  show  that  all  the  area  south  of  the 
homestead  and  of  the  southwest  quiver  of  section  13  consti- 
tuted one  permanent  body  of  land  covered  with  timber  and 
undergrowth.  It  further  tended  to  show  that  some  of  the 
timber  was  of  considerable  size  at  the  time  the  Bode  settlement 
was  made,  and  that  during  the  following  years,  as  indicated  by 
the  stumps  still  upon  the  ground,  some  of  it  had  been  used  for 
fuel  or  lumber.  Some  of  the  trees  standing  at  the  time  of 
the  trial  were  thirty  inches  in  diameter.  There  was  also  evi- 
dence to  the  effect  that  at  the  time  the  Bode  settlement  was 
made  the  area  A,  B,  C,  was  merely  a  gravel  bar;  that  it  did 
not  appear  above  the  water  except  at  the  low  water  season  ; 
and  that  there  was  no  timber  or  undergrowth  at  all  upon  it  at 
that  time. 

The  plaintiff  claims  title  to  the  area  in  controversy  on  the 
theory  that  it  is  an  accretion  to  her  homestead,  and  that  her 
southern  boundary  is  the  thread  of  the  stream  in  its  present 
position.  The  action  was  commenced  as, one  in  ejectment;  the 
complaint  being  in  the  ordinary  form,  alleging  title  and  right 
to  possession  in  plaintiff  and  ouster  by  the  defendants.  The 
answer  tendered  issue  by  denials.  It  also  alleged  new  matter 
in  defense  to  which  plaintiff  made  reply,  but  the  issues  in  this 
connection  were  abandoned  at  the  trial  and  do  not  require 
notice.  The  trial  proceeded  as  though  the  action  were  one  in 
equity  to  quiet  plaintiff's  title.  The  court  submitted  special 
interrogatories  to  a  jury,  in  response  to  which  they  returned 
findings.  Counsel  for  plaintiff  and  defendants  both  moved  the 
court  to  reject  certain  of  these  findings  and  to  adopt  others 
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requested  by  them  respectively.  These  motions  were  overruled. 
The  court  adopted  some  of  the  findings  by  the  jury,  made 
others,  and  concluded  that  the  plaintiff  was  not  entitled  to  any 
X>ortion  of  the  tract  in  controversy.  It  rendered  judgment 
in  favor  of  the  defendants,  declaring  Rollwitz  entitled  to  the 
possession  of  the  area  A,  B,  C,  and  Jones  to  the  possession  of 
the  area  X  and  Y.  Plaintiff  has  appealed  from  the  judgment 
in  80  far  as  it  is  favorable  to  Rollwitz.  She  has  attempted  to 
appeal  also  from  the  order  rejecting  certain  findings  of  the 
jury,  adopting  others,  and  making  further  and  additional  find- 
ings and  from  the  conclusions  of  law. 

The  action,  having  been  tried  with  acquiescence  of  both 
[1]  parties  as  one  in  equity,  will  be  by  us  treated  as  the  latter, 
both  parties  being  bound  by  the  theory  adopted  by  the  trial 
court,  assented  to  by  them.  {Moss  v.  Ooodhart,  47  Mont.  257, 
131  Pac.  1071.) 

The  findings  are,  in  brief,  the  following:  That  William  Bode 
and  his  successors  in  interest  occupied  and  used  the  tract  A,  B, 
C,  up  until  the  year  1914;  that  the  plaintiff  was  occupying 
and  using  it  at  the  time  the  defendant  Bollwitz  entered  upon 
and  took  possession  of  it;  that  in  1880  the  main  channel  of 
the  Yellowstone  River  flowed  through  the  so-called  high- water 
channel  between  the  Bode  homestead  and  the  so-called  Bode 
Island  (tract  A,  B,  C) ;  that  Bode  Island  was  a  well-defined 
body  of  land  in  1878,  the  time  the  township  in  which  it  is  sit- 
uated was  surveyed;  that  there  has  been  no  appreciable  change 
in  the  size  or  character  of  this  tract  since  the  original  survey 
was  made;  that  it  contains  from  forty  to  fifty  acres,  fifteen 
acres  of  which  are  cultivable  for  the  purpose  of  raising  grain  or 
grass,  and  that  fifteen  or  twenty  acres  produce  grass  which 
is  suitable  for  meadow  or  pasture  land;  that  the  main  channel 
of  Yellowstone  River  changed  from  the  north  to  the  south  side 
of  the  island  at  some  time  in  the  year  1885;  that  this  change 
in  that  year  was  very  marked  because  of  an  ice  gorge  in  the 
Yellowstone  River  at  or  about  the  place  where  the  channel  of 
the  river  divides  at  the  west  end  of  the  island ;  that  this  change 
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of  the  channel,  except  as  just  indicated,  waa  gradual;  that 
the  Yellowstone  River  at  and  above  the  island  is  not  navigable ; 
that  the  United  States  government,  having  executed  and  ac- 
cepted a  survey  of  both  islands  claimed  by  defendants  has 
evidenced  its  intention  of  claiming  the  same  as  public  domain 
subject  to  entry  under  the  land  li^ws  of  the  United  States 
and  as  not  passing  to  the  patentee  of  the  land  north  of  the 
Yellowstone  River,-  that  the  tract  upon  which  the  defendant 
Jones  lives  was  a  well-defined  body  of  land  at  the  time  the 
township  in  which  it  was  situated  was  surveyed ;  that  there  has 
been  no  appreciable  change  in  the  size  or  character  of  this  tract 
since  the  original  survey  was  made;  that  this  tract  contains 
from  110  to  120  acres,  about  thirty-five  acres  of  which  may 
be  cultivated  either  for  the  purpose  of  raising  grain  or  grass; 
that,  when  the  survey  of  the  township  was  made,  the  main 
channel  of  the  Yellowstone  River  was  north  of  the  area  claimed 
by  the  defendant  Jones;  that  at  that  time  no  part  of  either 
island  was  lying  between  the  main  channel  of  the  Yellowstone 
River  or  the  thread  of  the  stream  and  the  Bode  homestead. 

From  these  findings  the  court  concluded  that  the  area 
claimed  by  defendant  RoUwitz  is  no  part  of  the  Bode  home- 
stead, and  that  title  to  it  did  not  pass  under  the  patent  from 
the  United  States  government  to  William  Bode;  that  no  part 
of  the  island  claimed  by  the  defendant  Jones  is  a  part  of  the 
Bode  homestead,  and  th^t  title  to  no  part  of  this  area  passed 
to  William  Bode  under  the  patent  from  the  United  States 
government;  that  plaintiff  is  not  entitled  to  recover  any  part 
of  the  island  claimed  by  the  defendant  RoUwitz  nor  any  part 
of  that  claimed  by  the  defendant  Jones. 

The  brief  of  counsel  contains  thirty-two  specifications  of 
error,  to  most  of  which  he  addresses  special  argument,  but, 
taken  together,  they  present  only  two  questions  which  require 
consideration,  viz,:  Does  the  evidence  justify  the  findings! 
[2]  and  did  the  court  draw  the  correct  conclusion  from  them? 
However,  before  taking  up  these  questions,  the  attempted  ap- 
peals from  the  order  made  rejecting  the  findings  of  the  jury, 
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0to.,  may  be  disposed  of  by  the  remark  that  such  an  order  is 
not  appealable  because  not  enumerated  among  those  from  which 
an  appeal  is  provided  for  by  the  statute.  (Bey.  Codes,  sec. 
7098.)  All  questions  sought  to  be  raised  by  this  attempted 
appeal  are  properly  reviewable  upon  the  appeal  from  the  judg- 
ment. These  remarks  also  dispose  of  the  attempted  appeal 
from  the  conclusions  of  law.  The  appeals  are  ineffective  for 
any  purposes,  and  are  therefore  dismissed. 

From  a  careful  review  of  the  record,  we  are  of  opinion  that 
the  evidence  amply  supports  the  findings  of  fact.  With  this 
statement  we  are  content  to  dispose  of  this  question,  as  further 
reference  to  the  evidence  warranting  the  findings  would  serve 
no  useful  purpose,  and  extend  this  opinion  to  unnecessary 
length. 

It  is  provided  by  section  4573  of  the  Revised  Codes:  ** Where 
[3]  from  natural  causes,  land  forms  by  imperceptible  de- 
grees upon  the  bank  of  a  river  or  stream,  navigable  or  not 
navigable,  either  by  accumulation  of  material  or  by  the  reces- 
sion of  the  stream,  such  land  belongs  to  the  owner  of  the  bank, 
subject  to  any  existing  right  of  way  over  the  bank";  and  fur- 
ther by  section  4576,  as  foUows:  ''An  island,  or  accumulation 
of  land,  formed  in  a  stream  which  is  not  navigable,  belongs  to 
the  owner  of  the  shore  on  that  side  where  the  island  or  ac- 
cumulation is  formed;  or,  if  not  formed  on  one  side  only, 
to  the  owners  of  the  shore  on  the  two  sides,  divided  by  an 
imaginary  line  drawn  through  the  middle  of  the  river." 

This  is  the  common-law  rule,  and  the  cases  quite  generally 
hold  in  accord  therewith.  Accreted  lands — ^that  is,  additions  to 
the  area  of  real  estate  from  the  gradual  deposit  by  water  of 
solid  material,  whether  mud,  sand  or  sediment,  producing  dry 
land  which  before  was  covered  by  water,  along  the  banks  of  a 
navigable  or  unnavigable  stream — ^belong  to  the  riparian  owner. 
(1  R.  C.  L.  228;  40  Cyc.  622;  Whitdker  v.  McBride,  197  U.  S. 
510,  49  L.  Ed.  857,  25  Sup.  Ct.  Rep.  530;  Tappendorff  v. 
Dowmng,  76  Cal.  169,  18  Pac.  247;  Fillmore  v.  Jennings,  78 
Cal.  634,  21  Pac.  536;  Steers  v.  City  of  BrooUyn,  101  N.  T. 
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51,  4  N.  E.  7;  Black  v.  Diver,  68  Kan.  204,  74  Pac.  1123; 
McBride  v.  Steinweden,  72  Kan.  508,  83  Pac.  822;  Wood  v. 
McAlpine,  85  Kan.  657,  118  Pac.  1060;  8wn  Dial  Ranch  v. 
May  La^  Co.,  61  Or.  205,  119  Pac.  758;  Spinning  v.  Pugh, 
65  Wash.  490,  118  Pac.  635.) 

Question  arises  as  to  whether  or  not  the  lands  in  controversy 
are  accretions.  If  not,  clearly  the  law  relative  thereto  does  not 
[4]  apply.  The  settled  rule  is  that  title  to  lands  acquired 
by  accretion  or  reliction  are  governed  by  the  laws  of  the  state 
where  either  occurs  (1  R.  C.  L.  228;  Hardin  v.  Jordan,  140 
U.  S.  371,  35  L.  Ed.  428,  11  Sup.  Ct.  Rep.  808,  838;  Producers' 
Oa  Co.  V.  Ha/nzen,  238  U.  S.  325,  59  L.  Ed.  1330,  35  Sup. 
Ct.  Rep.  755 ;  United  States  v.  Mission  Bock  Co.,  189  U.  S.  391, 
47  L.  Ed.  865,  23  Sup.  Ct.  Rep.  606),  and  we  recognize  and 
[6]  subscribe  to  the  doctrine  that,  where  in  the  survey  of  the 
public  domain  a  body  of  water  or  lake  is  found  to  exist  and  is 
meandered,  the  result  of  such  meander  is  to  exclude  the  area 
from  the  survey,  and  to  cause  it  as  thus  separated  to  become 
subject  to  riparian  rights  of  the  respective  owners  abutting  on 
the  meandered  line  in  accordance  with  the  laws  of  the  several 
states  {Hardin  v.  Jordan,  supra;  Kean  v.  Calumet  Canal  Co., 
190  U.  S.  452-459,  47  L.  Ed.  1134,  23  Sup.  Ct.  Rep.  651; 
Hardvn  v.  Skedd,  190  U.  S.  508-519,  47  L.  Ed.  1156,  23  Sup. 
Ct.  Rep.  685;  Wilson  &  Co.  v.  Vnited  States,  245  U.  S,  29, 
62  L.  Ed,  128,  38  Sup.  Ct.  Rep.  21).  But  is  this  rule  ap- 
plicable  to  the  facts  before  us  in  the  instant  case!  We  think 
not.  The  law  governing  accretions  or  relictions  does  not  ap- 
[6,  7]  ply :  First,  because  of  the  sudden  and  perceptible  chan- 
nel change  worked  by  the  ice  gorge ;  and,  second,  because  the 
islands  were  in  existence  at  the  time  of  the  original  survey. 
The  change  in  the  channel  of  the  stream  resulting  from  the 
ice  gorge  could  not,  and  did  not,  have  the  effect  of  extending 
the  southern  boundary  of  plaintiff's  lands  so  as  to  pass  over 
and  include  the  old  river-bed  and  lands  lying  beyond  and 
south  thereof,  without  regard  to  the  extent  of  the  change  to 
the  thread  of  the  new  channel  formed. 
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Where  the  channel  of  a  river  is  suddenly  and  sensibly 
changed,  as  by  reason  of  an  ice  gorge,  so  that  the  old  channel 
is  abandoned,  except  in  high  water,  and  a  new  channel  formed, 
no  change  in  the  boundary  or  ownership  of  land  riparian  own- 
ers is  worked  thereby.  (1  R.  C.  L.  228;  Warren  v.  Chambers, 
25  Ark.  120,  91  Am.  Dec.  538,  4  Am.  Rep.  23;  Wallace  v. 
Driver,  61  Ark.  429,  31  L.  R.  A.  317,  33  S.  W.  641 ;  Fowler  v. 
Wood,  73  Kan.  511,  117  Am.  St.  Rep.  534,  6  L.  R.  A.  (n.  s.) 
162,  85  Pac.  763;  Gould  on  Waters,  sec.  158;  5  Cyc.  904;  40 
Cyc.  622;  St  Louis  v.  Ruiz,  138  U.  S.  226,  34  L.  Ed.  941,  11 
Sup.  Ct  Rep.  337.) 

Although  the  land  in  dispute  was  in  the  possession  and  oc- 
cupancy of  the  plaintiff  and  her  predecessor  in  interest  for 
more  than  thirty  years,  neither  she  nor  her  grantor  could 
secure  title  to  it  by  adverse  possession,  use  or  occupancy  for 
any  length  of  time  as  against  the  government.  (1  R.  C.  L.  87; 
2  C.  J.,  sec.  440;  Boglino  v.  Qiorgeita,  20  Colo.  App.  338,  78 
Pac.  612.)  It  appeal's  that  at  the  time  of  the  survey  in  1878 
these  islands  were  in  existence  and  approximately  of  the  same 
area  as  now,  lying  south  of  the  thread  of  the  old  main  chan- 
nel, and,  while  not  shown  on  the  official  plat,  yet  they  are  men- 
tioned and  referred  to  in  the  field-notes  of  the  surveyor,  from 
[8]  which  the  plat  was  prepared.  The  surveyor  is  not  invested 
with  authority  to  determine  the  character  of  land  surveyed  or 
left  unsurveyed  or  to  classify  it  as  within  or  without  the  opera- 
tion of  particular  laws.  {Oauthier  v.  Morrison,  232  U.  S.  452, 
68  L.  Ed.  680,  34  Sup.  Ct.  Rep.  384.) 

In  Barden  v.  Northern  Pacific  JB.  B.  Co,,  154  U.  S.  288, 
292,  38  L.  Ed.  992,  14  Sup.  Ct.  Rep.  1030,  in  disposing  of  a 
contention  that  the  lands  there  in  question  had  been  deter- 
mined and  reported  by  the  surveyor  as  agricultural  and  not 
mineral,  and  that  the  determination  and  report  remained  in 
force,  the  court  said  (154  U.  S.  320,  38  L.  Ed.  992,  14  Sup. 
Ct.  Rep.  1035) :  "But  the  conclusive  answer  to  such  alleged 
determination  and  report  is  that  the  matters  to  which  they 
relate  were  not  left  to  the  surveyor-general.    Neither  he  nor 
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any  of  bis  snbordinateB  was  authorized  to  detennine  finally  the 
character  of  any  landa  granted  or  make  uny  binding  report 
thereon.  Information  of  the  character  of  all  lands  sarveyed 
is  required  of  snrveying  officers,  so  far  as  knowledge  respecting 
them  is  obtained  in  the  coarse  of  their  duties^  but  they  are  not 
clothed  with  anthority  to  especially  examine  as  to  these  mat- 
ters outside  of  their  other  duties,  or  determine  them,  nor  does 
their  report  have  any  binding  force.  It  is  simply  an  addition 
made  to  the  general  information  obtained  from  different 
sources  on  the  subject." 

The  error  of  the  surveyor  in  failing  to  ezl^end  the  survey 
over  the  islands  in  the  river  did  not  make  them  less  a  part  of 
the  public  domain;  i^nd  the  government  was  not  thereby  di« 
vested  of  title,  or  prevented  from  subsequently  surveying  the 
same  and  asserting  its  title  thereto.  (Oauthier  v.  Morrison, 
mpra;  Scott  v.  Lattig,  227  U.  S.  229,  44  L.  B.  A.  (n.  s.)  107, 
57  L.  Ed.  490,  33  Sup.  Ct.  Rep.  242;  Wilson  it  Co.  v.  United 
States,  supra.)  And  the  fact  that  administrative  government 
[9]  officers,  before  discoveiy  of  the  error,  have  treated  such  a 
meandered  tract  as  subject  to  the  riparian  rights  of  abutting 
owners,  under  the  state  laws,  cannot  estop  the  United  States 
from  asserting  its  title,  even  as  against  such  an  owner,  who 
acquired  his  property  before  the  mistake  was  discovered.  (Wil- 
son dk  Co.  V.  United  States,  supra.) 

The  inference  naturally  arising  from  the  failure  of  the  plat 
to  show  the  existence  and  location  of  islands  at  the  time  of  the 
survey  is  refutable,  and  in  this  case  the  evidence  does  refute 
this  inference  and  demonstrates  existence  of  these  islands  in 
their  present  condition  at  the  time  of  the  survey;  and  error  of 
the  public  surveyor  in  failing  to  extend  a  survey  over  an  island 
in  a  river  does  not  make  it  any  the  less  a  part  of  the  public 
[10]  domain.  Patents  to  lots  of  land  abutting  on  a  river 
do  not  include  actual  islands  of  fast  dry  land  of  stable  founda- 
tion lying  between  the  lots  and  the  thread  of  the  stream.  {Moss 
V.  Barney,  239  U.  S.  538,  60  L.  Ed.  425,  36  Sup.  Ct.  Bep.  183.) 
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An  error  in  omitting  an  island  in  a  navigable  or  non-nayi« 
gable  stream  does  not  divest  the  United  States  of  the  title,  or 
interpose  snj  obstacle  to  surveying  it  at  a  later  time,  and 
homesteaders  or  purchasers  of  fractional  interests  or  subdivi- 
sions on  the  bank  of  a  non-navigable  stream  do  not  acquire  title 
to  an  island  on  the  other  side  of  the  channel  merely  because 
the  island  was  omitted  from  the  survey.  {Scoti  v.  Laitig, 
supra.) 

The  islands  in  question  having  an  existence  at  the  time  of 
the  survey  of  the  lands  belonging  to  the  plaintiff,  and  then 
comprising  approximately  170  acres,  they  must  be  considered 
as  unsurveyed  government  land.  As  was  well  stated  by 
Gantt,  J.,  in  Letnmers  v.  Nissen,  4  Neb.  245:  *'The  mere  fact 
that  it  is  run  [the  meander  line]  and  is  designated  upon 
the  plats  as  a  meandered  line  certainly  cannot  be  conclusive  in 
the  matter.  To  establish  the  doctrine  that  such  meander  line 
is  conclusive  would  estop  the  government  of  disposing  of  lands 
left  unsurveyed  between  such  line  and  the  bank  of  the  stream, 
and  would  prevent  the  correction  of  mistakes  made  by  survey- 
ors in  such  case,  and  would  be  in  direct  conflict  with  the  well- 
settled  rule  of  law  defining  what  is  an  accretion  to  land." 
(See,  also,  BisseU  v.  Fletcher,  19  Neb.  725,  28  N.  W.  303.) 

The  plaintiff's  contention  is  that  by  a  survey  of  the  north 
shore  of  the  Yellowstone  Biver,  failing  to  include  the  islands, 
they  pass  by  patent  with  the  lands  on  the  shore  directly  north 
of  the  same.  The  trial  court's  finding  No.  13  determined  that 
at  the  time  of  the  survey  the  land  in  question  lay  south  of 
the  main  channel  of  the  river,  and  this  finding  is  warranted 
from  the  evidence.  This  being  true,  and  conceding  the  bound- 
ary of  plaintiff's  land  on  the  southern  portion  thereof  to  be 
the  middle  of  the  stream,  at  time  of  entry  in  1880,  neither  she 
nor  her  predecessor  in  interest  could  acquire  title  to  the  island. 
And  there  is  nothing  in  the  evidence  or  findings  to  show 
whether  the  land  south  of  the  river  was  ever  surveyed,  and,  if 
so,  whether  the  island  in  question  was  included  in  such  survey. 
Consequently  there  is  nothing  in  the  evidence  upon  which  a 
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claim  can  be  based  that  the  United  States,  by  failure  to  survey 
the  island,  impliedly  or  otherwise  surrendered  title  thereto. 
The  evidence  supports  the  finding  of  the  court  that  the  federal 
government  has  executed  and  accepted  a  survey  of  the  islands 
claimed  by  the  defendants,  although  there  is  nothing  to  indi- 
cate when  such  survey  was  made.  The  survey  of  these  islands 
by  the  federal  government  indicates  an  assertion  of  ownership 
to  the  exclusion  of  all  persons  whatsoever. 

In  making  the  survey  in  1878,  it  was  the  duty  of  the  sur- 
veyor, if  the  islands  were  there  at  that  time,  to  ascertain  their 
location  and  to  meander  their  exterior  boundaries  and  enter 
both  in  the  field-notes  of  the  survey,  and  the  failure  to  repre- 
sent the  islands  on  the  plat  prepared  from  the  field-notes 
naturally  suggests  that  the  islands  may  not  have  been  in 
existence  at  the  time  of  the  survey,  although  the  field-notes 
themselves  show  the  existence  and  location  of  such  islands. 
The  official  plat  is  effectually  refuted  by  reference  to  the  field- 
notes  of  the  survey,  as  well  as  the  physical  facts,  namely,  the 
size,  elevation,  appearance  of  the  islands,  the  character  and 
extent  of  vegetation,  and  trees  grown  thereon.  The  error  in 
omitting  it  from  the  survey  did  not  divest  the  United  States 
of  its  title,  or  interpose  any  obstacle  to  the  survey  thereof  at 
a  later  date.  Neither  was  the  error  calculated  to  induce  pur- 
chasers of  fractional  subdivisions  on  the  north  bank  to  belitve 
that  by  securing  homestead  title  to  115  acres  they  would  also 
receive  title  to  160  or  170  Qcres  of  land  in  addition  thereto 
lying  to  the  south  of  the  thread  of  the  stream.  (See  Home  v. 
Smith,  159  U.  S.  40,  40  L.  Ed.  68,  15  Sup.  Ct.  Rep.  988 ;  NUes 
V.  Cedar  Point  Cluh,  175  U.  S.  300,  44  L.  Ed.  171,  20  Sap. 
Ct.  Rep.  124;  Scott  v.  Lattig,  supra,) 

The  grant  by  patent  to  the  plaintiff  and  her  predecessor  in 
interest  was  for  certain  described  lands,  containing  115  acres 
according  to  the  official  plat  thereof,  whereas,  the  body  of  land 
embraced  in  these  islands  Qt  the  time  of  survey  was  from  160 
to  170  acres. 
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To  sustain  plaintiff's  claim  to  the  area  A,  B,  G,  under  the 
patent  to  William  Bode,  her  husband,  to  the  land  meandered 
on  the  north  bank  of  the  river,  would  be  to  enlarge  the  grant 
which  the  government  actually  intended  to  make,  and  did 
make,  to  William  Bode,  with  the  result  that  she  would  secure 
a  much  larger  area  of  the  public  land  than  Bode  ever  ex- 
pected to  receive  under  the  patent. 

In  this  case  the  ofScial-  plat  of  the  survey  is  sufficiently  and 
satisfactorily  refuted  by  the  testimony  and  the  original  field- 
notes  from  which  the  plat  was  prepared ;  and  it  appearing  that 
the  islands  were  not  a  part  of  the  bed  of  the  river  at  the  time 
the  survey  (1878)  was  made,  nor  when  Montana  was  admitted 
to  the  Union  of  states  (1889),  but  actually  existed  substaur 
tially  the  same  as  now,  title  did  not  pass  to  the  state,  but 
remained  as  before,  public  land  under  government  ownership 
and  control.     {Moss  v.  Ramey,  supra,) 

Under  the  homestead  laws  of  the  United  States,  unsurveyed 
[11]  public  lands,  if  agricultural  and  unappropriated,  are 
open  to  settlement  by  qualified  entrymen,  and  this  applies  to 
lands  such  as  those  involved,  unsurveyed  by  the  surveyor,  and 
by  him  included  within  the  meander  lines  of  a  non-navigable 
river.  {Gauthier  v.  Morrison,  supra.)  And,  while  the  courts 
[12]  have  nothing  to  do  with  public  land  surveys  or  the 
revision  thereof,  yet  they  may  determine  whether  lands  have 
been  left  unsurveyed  and  whether  a  right  of  possession  exists 
under  an  inceptive  claim.     {Oauthier  v.  Morrison,  supra,) 

From  a  careful  review  of  the  record  and  of  the  findings 
of  fact  and  conclusions  of  law,  upon  which  the  judgment  is 
predicated,  we  are  unable  to  find  error,  and  the  judgment 
is  affirmed. 

Affirmed. 

60  Mont.— 82 
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Promuicry  Ncie$ — Foreclosure  of  Mortgages — Pleading  and 
Practice — Incongieient  Defenses — Election  of  Remedies — 
Waiver — Compromise  and  SetUemeht — Actionable  Fraud — 
Breaking  of  Promise — Intent. 

promuttoiy  Notes — Pleading — ^IneoiiBisteiit  Defensefl — ^EHeetioB  of  Bern- 
edies. 

1.  WlMTOy  in  an  action  on  a  -punxamoTj  note  and  to  foreekee  a 
mortgage,  defendants  denied  generallj  the  making  and  delivery  of 
the  instruments,  and  in  two  special  d^enses  alleged  affirmatiTelj  that 
thej  were  in  fact  ezecnted  and  delivered  to  plaintiff,  and  in  a  third 
pleaded  fraud,  the  pleading  was  so  incongruous  as  to  require  them 
to  elect  upon  which  defense  they  intended  to  rely,  under  the  rule  that 
while  inconsistent  defenses  may  be  pleaded,  they  must  not  be  so 
incompatible  with  each  other  that  if  one  be  true,  the  other  must 
of  necessity  be  false. 

Same — ^Inconsistent  Defenses — ^Waiver  of  All  Defenses  l^leaded.  When. 

2.  Heldf  under  the  condition  of  the  answer  set  forth  in  paragraph  1 
above,  that  the  statements  of  defendants'  counsel  that  they  would 
waive  all  special  defenses  except  that  of  fraud,  and,  upon  an 
adverse  ruling  upon  the  sufficiency  of  the  latter  defense,  that  they 
would  rest,  amounted  to  a  waiver  and  abandonment  of  all  the  other 
defenses  pleaded. 

Same — Compromise    and    Settlement — ^Answer — Readiness    and    Ability    to 
Perform. 

3.  Where  settlement  and  compromise  are  alleged  in  answer  to 
a  complaint  on  a  promissory  note,  whereby  plaintiff  harvester  com- 
pany was  to  take  back  a  plowing  outfit,  defendants  to  pay  plaintiff 
a  certain  sum,  it  was  incumbent  upon  defendants  to  plead  their  readi- 
ness and  ability  to  perform  their  part  of  the  undertaking. 

Fraud — Breaking  of  Promise — Intent. 

4.  The  mere  making  of  a  promise  which  the  promisor  fails  to  keep 
does  not  constitute  actionable  fraud,  intention  not  to  keep  it  when 
it  was  made,  being  necessary  to  constitute  the  promisor's  action 
fraudulent,  under  section  4978,  Revised  Codes. 

Appeal  from  District  Court,  Prairie  County,  in  the  Sixteenth 
Judicial  District;  Jos.  C.  Smith,  a  Judge  of  the  Fifth  District, 
presiding. 


1.    Bight  to  plead  inconsistent  defenses^  see  note  in  Ann.  Oifl.  1917G, 
706. 
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AonoN  by  the  International  Harvester  Company  against 
Myra  Day  Merry  and  others.  Judgment  for  plaintiff.  From 
an  order  granting  new  tri^l,  plaintiff  appeals.    Reversed. 

Mr.  Stephen  J.  Leahy,  Mr.  Albert  Anderson  and  Messrs. 
MiUer,  Zuger  &  TiUotsan,  submitted  a  brief  in  behalf  of 
Appellant;  Mr.  Andrew  Miller,  of  the  Bar  of  Bismarck,  North 
Dakota,  argued  the  cause  orally. 

A  new  trial  was  granted  solely  on  the  naked  legal  ground 
that,  apart  from  the  pretended  defense  of  fraud  which  was 
held  insufficient,  and  apart  from  the  defenses  specifically 
waived  in  open  court,  there  still  remained  one  or  more  defenses 
pleaded  by  general  denial  in  the  answer,  under  which  defend- 
ants could  offer  proof. 

The  question  is :  After  having  waived  all  affirmative  defenses 
except  fraud,  and  the  court  having  held  the  alleged  defense 
of  fraud  bad,  were  there  left  any  defenses  covered  by  a 
general  denial  under  which  defendants  could  introduce  evi- 
dence? Appellant  contends  not,  because  the  law  is  that  a 
general  denial  is  always  qualified  or  limited  by  any  admis- 
sion or  inconsistent  allegations  in  the  pleading.  {Hannem  v. 
Pence,  40  Minn.  127,  12  Am.  St.  Rep.  717,  41  N.  W.  657; 
BJUnehart  v.  Whitehead,  64  Wis.  42,  24  N.  W.  401;  Dickson 
V.  Cole,  34  Wis.  621 ;  Butler  v.  Kaulback,  8  Kan.  668 ;  Seattle 
National  Bank  v.  Jones,  13  Wash.  281,  48  L.  R.  A.  177,  43 
Pac.  331;  Baird  v.  Morford,  29  Iowa,  531.)  If  it  should  be 
suggested  that  the  authorities  above  cited  are  not  in  harmony 
with  other  authorities,  holding  that  admissions  in  inconsistent, 
separate  defenses  in  one  plea,  under  our  Code,  may  not  be 
used  to  destroy  the  effect  of  another  plea,  we  respectfully  call 
the  attention  of  the  court  to  the  fact  that  the  point  in  this 
case  is  not  whether  an  admission  in  one  separate  affirmative 
defense  may  be  used  to  destroy  the  effect  of  another  separate 
affirmative  defense,  nor  whether  an  admission  in  an  affirmative 
defense  may  be  used  to  destroy  a  general  denial;  for  although 
the  trial  court,  in  its  order  granting  the  new  trial  herein,  in- 
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timated  and  elated  that  the  amended  answer  herein  contained 
a  general  denial,  such  intimation  is  erroneous.  The  amended 
answer  contains  a  qualified  general  denial,  denying  only  the 
matters  and  things  not  expressly  admitted,  qualified  or  denied, 
and  is  as  follows:  '^9.  That  these  answering  defendants  deny 
generally  and  specifically  each  and  every  allegation,  matter 
and  thing  contained  in  plaintiff's  complaint  filed  herein  not  in 
this  amended  answer  expressly  admitted,  qualified  or  denied." 
The  rule  is  that  a  qualified  general  denied  does  not  place  in 
issue  those  allegations  of  the  complaint  which  are  admitted  in 
other  paragraphs  of  the  answer.  (Kennedy  v.  Dennsiadt,  31 
N.  D.  422,  154  N.  W.  271;  Branthover  v.  Monarch  Elevator 
Co.,  33  N.  D.  454,  156  N.  W.  927.)  Appellant  contends  that 
every  defense  that  could  possibly  be  covered  by  a  general 
denial  is  waived  by  specific  admissions  in  other  parts  of  the 
pleading. 

Messrs,  Loud  (&  Leaviti^  for  Respondents,  submitted  a  brief; 
Mr.  CJias.  H.  Loud  argued  the  cause  orally. 

Counsel  for  appellant  make  the  claim  that  the  defendants 
were  not  entitled  to  introduce  any  proof  under  their  denial 
because  there  are  some  statements  in  the  afSrmative  defense 
in  their  answer  whereby  the  denial  of  the  delivery  contained 
in  the  first  defense  of  respondents'  answer  would  be  overcome. 
Even  admitting  for  the  sake  of  argument  that  statements  con- 
tained in  a  special  defense  full  and  complete  in  itself  can 
be  used  as  an  admission  to  affect  denials  or  allegations  con-' 
tained  in  another  separate  defense,  full  and  complete  in  itself, 
we  contend  that  there  are  no  statements  in  the  affirmative  de- 
fense that  in  anywise  contradict  the  position  taken  by  the  re- 
spondents that  no  delivery  of  the  note  and  mortgage  had 
been  made,  for  the  reason  that  it  is  apparent  therefrom  that 
there  was  no  such  intention  to  deliver  the  note  and  mortgage 
as  is  contemplated  by  the  provisions  of  section  5864  of  the 
Revised  Codes.  If  there  was  a  delivery  of  these  documents, 
such   delivery  was  made  by  reason  and  on  account  of   the 
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state  inconsistent  defenses  may  be  interposed  by  the  defendant, 
provided  they  are'  not  so  inconsistent  that  if  the  allegations 
of  one  are  true  the  allegations  of  the  other  must  of  necessity 
be  false.  {Johnson  v.  Butte  <Sc  Superior  Copper  Co,,  41  Mont. 
158,  48  L.  R.  A.  (n.  s.)  938,  108  Pac.  1057;  O'Donnell  v. 
City  of  Butte,  4A  Mont.  97,  119  Pac.  281.)  Judging  the 
pleading  in  question  by  this  rule,  we  do  not  find  any  such  in- 
consistency in  the  allegations  of  the  special  defense  as  would 
render  these  allegations  destructive  of  the  general  denial  con- 
tained in  the  answer  so  as  to  change  this  denial  into  an  ad- 
mission. 

Assuming  for  the  sake  of  argument  that  the  respondents 
were  not  entitled  to  introduce  any  proof  under  the  general  de- 
nial, and  that  the  court  in  granting  a  new  trial  and  basing  its 
action  upon  the  supposed  error  in  the  exclusion  of  this  testi- 
mony was  wrong,  still  we  insist  that  the  court's  action  was 
correct  in  the  premises  although  a  wrong  reason  was  given 
therefor.  This  court  has  several  times  held  that  it  is  the  duty 
of  the  court  in  cases  of  this  character  to  examine  into  all  of 
the  errors  of  law  specified,  and  if  it  appear  from  the  whole 
record  that  the  new  trial  was  not  improperly  granted,  the 
order  wiU  be  affinned.  {Menard  v.  Montana  Cent.  By,  Co,,  22 
Mont.  340,  56  Pac.  592 ;  Melzner  v.  Trucano,  51  Mont.  23,  149 
Pac.  365;  Stephens  v.  Conley,  48  Mont.  363,  Ann.  Cas.  1915D, 
958,  138  Pac.  189;  City  of  Butte  v.  Goodwin,  47  Mont.  155, 
Ann.  Cas.  1914C,  1012,  134  Pac.  670;  Berry  v.  Badger,  54 
Mont.  224,  169  Pac.  34.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  enforce  payment  of  a  promissory 
note  in  the  sum  of  $4,437.77,  and  to  foreclose  a  mortgage  upon 
the  real  estate  of  defendants,  situated  in  Custer  county. 

The  complaint  alleges  that  defendants  have  failed  to  pay 
the  principal  or  interest  due  thereon,  except  the  sum  of  $128.20 
indorsed  on  the  note.     The  answer  denies  that  the  note  and 
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mortgage  w«rt  ever  delivered  to  plamtifE,  or  that  it  now  poa* 
aenes  or  owna  the  aame,  or  that  the  aom  of  $128ui0  in  the 
fall  amoant  to  whidi  credit  should  be  given  them  thereon. 
Affirmatiyelj  defendants  allege  that  on  September  14,  1912, 
thej  purchased  an  engine  and  plowing  outfit  from  plaintiff 
for  the  sum  of  $3,750,  and  gave  a  note  to  evidence  the  debt 
which  they  secured  by  a  mortgage  upon  their  real  estate  above 
mentioned.  They  further  allege  that  the  note  and  mortgage 
in  suit  are  renewals  of  the  original  obligations,  and  that  Will- 
iam A.  Bell,  acting  as  agent  for  the  plaintiff,  with  intent  to 
cheat  and  defraud  them  out  of  their  land,  falsely  and  fraudu- 
lently promised  and  represented  to  them  that,  if  they  would 
redeliver  the  engine  and  plowing  outfit  to  him,  as  plaintiff's 
agent,  and  pay  him  the  sum  of  $1,250,  ''as  soon  as  they  could 
negotiate  a  loan"  upon  their  said  real  estate,  the  plaintiff 
would  return  all  their  written  obligations  to  them,  satisfy 
them,  and  defendants  would  then  be  released  from  further  lia- 
bility thereon;  that,  in  furtherance  of  his  purpose,  he  fraudu- 
lently represented  to  defendants  that  the  only  purpose  in  ob- 
taining the  renewal  note  and  mortgage  was  to  satisfy  the 
plaintiff's  Chicago  office  of  their  good  intentions  to  insure 
the  settlement,  and  to  comply  with  a  rule  of  that  office  in 
transactions  of  that  nature.  The  same  compromise  agreement 
is  pleaded  in  another  distinct  defense  without  any  averment 
that  fraud  was  resorted  to  for  the  purpose  of  inducing  its 
making  or  delivery.  As  other  matters  of  defense,  it  is  alleged 
that  defendants  performed  services  for  a  person  acting  aa 
agent  for  the  plaintiff,  for  which  they  were  not  allowed  proper 
credit,  and  that  the  quality  and  capacity  of  the  machinery 
were  insufficient  for  the  work  for  which  they  were  sold  to 
them.  The  prayer  of  the  answer  is  that  judgment  be  given  for 
the  defendants,  and  that  all  their  obligations  to  plaintiff  be 
canceled  and  annulled.  The  reply  consists  of  general  denials 
of  all  the  affirmative  matters  of  defense. 

Upon  the  trial  the  plaintiff  offered  evidence  to  show  the 
[1,2]    execution  and  delivery  of  the  note  and  mortgage  set 
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forth  in  the  complaint,  that  it  was  the  owner  thereof,  and 
that  the  onlj  amount  paid  thereon  by  defendants  is  the  sum 
of  $128.20  as  alleged.  The  plaintiff  then  rested,  and  Dennis 
B.  Merry  was  sworn,  and  testified  that  he  was  one  of  the 
defendants,  and  gave  his  name.  Whereupon  counsel  for  plain- 
tiff objected  to  the  introduction  of  any  evidence  in  support  of 
the  allegations  of  fraud,  because  of  their  insufficiency  to 
charge  actionable  fraud,  or  new  matter  that  would  amount  to 
a  counterclaim;  and  that  it  was  an  attempt  to  vary  the  terms 
of  a  written  contract.  Mr.  Leavitt,  of  counsel  for  defendants, 
then  stated  that  they  would  waive  all  special  defenses  ex- 
cept the  special  defense  of  fraud.  The  court  then  sustained 
plaintiff's  objection,  and,  upon  request  of  counsel,  defendants 
were  given  sixty  days  within  which  ''to  prepare,  serve,  and 
file  a  bill  of  exceptions."  Mr.  Leavitt  then  said:  ''In  view 
of  the  court's  ruling,  the  defendants  rest."  Responding  to  the 
direction  of  the  court  in  that  behalf,  the  jury  returned  a 
verdict  for  plaintiff  in  the  amount  claimed,  and  judgment  was 
rendered  and  entered  accordingly.  This  appeal  is  from  the 
order  of  the  district  court  granting  a  new  trial. 

Plaintiff's  position  is  that  the  statements  of  counsel  that 
defendants  would  waive  "all  special  defenses  except  the  special 
defense  of  fraud,"  and,  after  the  court  had  overruled  the  de^ 
fense  of  fraud,  that  defendants  would  rest  their  case,  amounted 
to  a  waiver  and  abandonment  of  all  the  other  defenses  pleaded. 
The  contention  of  counsel  must  be  sustained.  The  affirmative 
defenses  are  so  at  variance  with  the  general  denials  that  both 
cannot  be  true.  By  the  rule  announced  in  O'Donnell  v.  City 
of  Butte,  44  Mont.  97,  119  Pac.  281,  a  defendant  may  plead  as 
many  inconsistent  defenses  as  he  may  choose,  but  they  must 
not  be  so  incompatible  with  each  other  that  if  one  is  true  the 
other  must  be  false.  The  answer  denies  the  making  or  delivery 
of  the  note  and  mortgage,  and,  in  tWo  separate  and  distinct 
affirmative  defenses,  directly  alleges  that  they  were  in  fact 
executed  and  delivered  to  plaintiff.  The  incongruity  of  a 
pleading  which  denies  matter  in  one  paragraph,  makes  the 
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iame  thing  a  full  and  substantive  defense  in  another,  and 
in  still  another  impugns  the  entire  transaction  as  fraudulent 
and  deceitful,  is  too  palpable  to  admit  of  argument,  and  fur- 
nishes ground  enough  to  compel  the  pleader  to  elect  upon 
which  allegation  he  intends  to  rely  upon  the  trial.  Otherwise 
the  opposing  party  cannot  know,  until  the  case  is  made  out 
against  him,  what  proof  he  is  called  upon  to  rebut.  A  situa- 
tion so  dubitable  was  enough  to  perplex  both  court  and  oppos- 
ing counsel,  and  in  all  probability  induced  the  court  to  change 
its  mind  and  grant  a  new  trial  The  effect  of  counsel's  state- 
ment, waiving  all  special  defenses  except  the  special  defense 
of  fraud,  and  later,  upon  an  adverse  ruling  upon  the  sufficiency 
of  his  defense  of  fraud,  announcing  that  defendants  would  rest, 
was  tantamount  to  an  admission  that  he  had  no  other  defense 
to  offer,  and  would  therefore  accept  the  ruling  of  the  court. 

The  note  and  mortgage  set  forth  in  the  complaint  were  re- 
[3]  newals  of  the  obligations  given  as  security  for  the  pur- 
chase price  of  the  machinery  in  the  first  place.  Their  can- 
cellation could  not,  and  would  not,  in  view  of  the  admission 
that  the  machinery  had  been  in  the  possession  of  defendants 
ever  since  its  purchase,  and  had  been  used  by  them  for  a 
period  of  four  years,  serve  to  discharge  the  original  obligation 
nor  restore  the  parties  to  their  original  status.  Assuming  the 
truth  of  their  allegations  that  a  settlement  and  compromise 
were  effected  whereby  the  plaintiff  was  to  take  back  the 
engine  and  plowing  outfit  and  defendants  were  to  pay  plaintiff 
the  sum  of  $1,250  as  a  consideration  therefor,  without  a  show- 
ing of  their  readiness  and  ability  to  perform  their  part  of  the 
undertaking,  that  defense  was  not  maintained.  (Holton  v. 
[4]  Noble,  83  Cal.  7,  23  Pac.  58.)  The  mere  making  of  a 
promise  which  the  promisor  fails  to  keep  does  not  constitute 
actionable  fraud.  (Rheingans  v.  Smith,  161  Cal.  362,  Ann.  Cas. 
1913B,  1140,  119  Pac.  494 ;  Hickmm  v.  Johnson,  36  Cal.  App. 
342,  178  Pac.  145.) 

There  being  no  allegation  In  the  answer,  nor  proof  that 
Bell  did  not  intend  to  keep  his  promise  to  cancel  and  return 
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the  papers  to  defendants,  and  no  oflfer  by  defendants  to  per- 
form their  paii;  of  the  settlement  agreement  by  payment  of 
the  money,  a  defense  upon  that  ground  is  not  sustained.  The 
ruling  of  the  trial  court  was  correct.  (Rev.  Codes,  sec.  4978.) 
The  verdict  and  judgment  should  have  been  allowed  to  stand. 
The  order  granting  a  new  trial  is  reversed,  with  directions 
to  set  it  aside. 

Reversed, 

Mr.  Chief  Justice  Brantlt  and  Assooutb  Justices  Ret- 
NOLDS,  HoLLOWAY  and  Qalbn  concur. 


KEITH,   Respondent,  v.   GREAT  NORTHERN  RAILWAY 

CO.,  Appellant. 

(No.   4,430.) 
(Submitted  June  9^   1921.     Decided  July   1,   1921.) 

[199   Pac.    718.] 

BaUroads  —  Crossing  Accident  —  Automobiles  —  ContrR}utory 
Negligence — Failure  to  Look  and  Listen. 

Bailroadfl — Crossing  Accident — Automobiles — Duty  to  Make  Act  of  Look- 
ing and  Listening  Effective. 

1.  One  approaching  a  railroad  crossing  must  use  his  senses  vigilantly 
to  determine  whether  or  not  a  train  is  approaching  before  he  goes 
on  the  track,  and  if  necessary  to  make  his  act  of  looking  and  listen- 
ing reasonably  effective,  stop  at  such  point  as  will  accomplish  that 
purpose. 

Same — ^Evidence — Contributory   Negligence. 

2.  Where,  in  an  action  to  recover  damages  for  injuries  to  plaintiff's 
automobile  caused  by  a  collision  with  defendant's  train  at  a  railroad 
crossing,  it  appeared  from  the  evidence  that,  after  he  saw  the  train, 
he  had  twenty-six  feet  before  he  reached  the  crossing  within  which 
to  stop,  and  could  have  stopped  within  a  distance  of  seven  feet  if 
traveling  at  a  rate  of  eight  miles  an  hour,  as  testified  to  by  him, 
with  the  car  under  proper  control,  and  that  he  did  not  apply  the 
brakes  until  after  the  front  wheels  of  his  automobile  were  on  the 
track,  he  was  guilty  of  contributory  negligence  as  a  matter  of  law, 
and  therefore  barred  from  recovery  of  damages. 

1.  On  duty  of  driver  of  automobile  as  to  stopping,  looking  and 
listening  before  crossing  railroad  track,  see  notes  in  Ann.  OM.  1915B. 
682;  Ann.  Ca«.  1915B^  678;  46  Ii.  B.  A.  (n.  8.)  702. 
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Appeal  from  Disirict  Court,  L§wis  and  Clark  County;  B, 
Lee  Word,  Judge. 

AonoN  by  Forrest  B.  Keith  against  the  Great  Northern 
Railway  Company.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Beversed,  with  directions  to  enter  judgment  for  de- 
fendant. 

Mr.  I.  Parker  Veazey,  Jr.,  Mr.  W.  H.  CUfi,  and  Mr.  E.  H. 
Olover,  for  Appellant,  submitted  a  brief;  Mr.  CUfi  argued  the 
cause  orally. 

It  was  contended  on  the  trial  that  the  opinions  of  this  court 
in  the  Mason  Case  (Mason  v.  Northern  Pac.  B.  Co.,  45  Mont. 
474,  124  Pac.  271)  and  the  Walters  Case  {Walters  v.  Chicago, 
M.  A  P.  8.  B.  Co.,  47  Mont.  501,  46  L.  R.  A.  (n.  s.)  702, 
133  Pac.  357)  had  so  modified  the  "stop,  look  and  listen" 
doctrine,  that  the  rules  enunciated  in  the  Hunter  Case  {Hunter 
Y.  Montana  Cent.  B.  Co.,  22  Mont.  525,  57  Pac.  140),  the 
Sprague  Case  {Sprague  v.  Northern  Pac.  B.  Co.,  40  Mont. 
481,  107  Pac.  412),  and  in  the  Meehan  Case  {Meehan  v.  Oreat 
Northern  B.  Co.,  43  Mont.  72,  114  Pac.  781)  were  no  longer  in 
effect  in  this  state;  that  the  traveler  on  the  highway  is  not 
now  required  to  either  stop,  look  or  listen,  in  approaching  a 
railroad  crossing,  and  that  by  virtue  of  the  rules  laid  down 
in  the  Mason  and  Walters  Cases,  crossing  cases,  socalled,  no 
longer  involve  anything  but  questions  of  fact  for  a  jury.  We 
do  not  so  interpret  the  decisions  in  the  Ma^son  and  Walters 
Cases.  In  the  latter  case,  the  Sprague  and  Hunter  Cases  are 
cited  as  authorities,  and  there  is  nothing  in  either  the  Mason 
or  Walters  Case  which  amounts  to  even  an  implied  overruling 
of  the  doctrine  previously  laid  down  by  this  court  in  the 
earlier  cases.  Even  though  it  may  be  said  that  the  traveler 
is  charged  merely  with  the  duty  of  exercising  ordinaiy  care 
and  prudence  in  approaching  a  railroad  crossing,  he  is  remiss 
in  his  duty  if  he  fails  to  use  his  senses  as  he  approaches 
the  crossing  and  look  and  listen  for  trains  which  might  be 
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approaching,  stopping,  if  necessary,  to  make  the  looking  and 
listening  effective;  and  a  traveler  on  a  public  highway  can- 
not escape  the  charge  of  contributory  negligence  if  he  drives 
an  automobile  on  to  a  railroad  track  at  a  crossing  where  the 
view  of  approaching  trains  is  so  obscured  that  looking  and 
listening  would  be  futile  unless  he  stops  in  a  place  of  safety 
near  the  track  and  there  attempts  to  look  and  listen  for  ap- 
proaching trains.  (Ft  Wa/yne  &  N.  J.  Traction  Co.  v.  Schoeff, 
56  Ind.  App.  540,  105  N.  E.  924;  Dernberger  v.  Baltimore  & 
0.  B.  Co.,  243  Fed.  41;  Thompson  v.  Southern  Pac.  Co.,  31 
Cal.  App.  567,  161  Pac.  23;  Fluckey  v.  Southern  By.  Co.,  242 
Fed.  470;  Beemer  v.  Chicago,  B.  I.  d  P.  By.  Co.,  181  Iowa,  642, 
162  N.  W.  43 ;  Bobinson  v.  Oregon-Wash.  B.  A  N.  Co.,  90  Or. 
490,  176  Pac.  594 ;  Pershing  v.  Detroit  G.  H.  &  N.  By.  Co.,  206 
Mich.  304,  172  N.  W.  530;  Hanigm  v.  PhOadelphia  &  B.  B. 
Co.,  257  Pa.  236,  101  Atl.  640;  Cline  v.  Chicago,  M.  &  St. 
P.  By.  Co.,  198  111.  App.  163 ;  Nucd  v.  Colorado  ilk  8.  By.  Co., 
63  Colo.  582,  169  Pac.  273.) 

While  in  the  light  of  the  foregoing  decisions  it  is  not  negli- 
gence per  56  in  all  cases  for  travelers  on  public  roads  and 
streets,  on  approaching  i^  railroad  crossing,  not  to  stop  as  well 
as  to  look  and  listen  for  trains  before  attempting  to  cross  the 
track,  yet  in  a  case  where  there  is  no  room  for  an  honest  differ- 
ence between  reasonable  minds  as  to  whether  or  not  the  driving 
on  to  the  railroad  track  w%s  consistent  with  the  care  that  a 
man  of  ordinary  prudence  would  use  under  the  circumstances, 
the  court  may  find  as  a  matter  of  law  that  plaintiff  is  guilty 
of  negligence  contributing  to  his  injury. 

Mr.  H.  S.  Hepner,  for  Bespondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  action  against  defendant  to  recover  dam- 
ages to  a  Ford  automobile  and  sewing-machine  by  reason  of 
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their  being  struck  by  a  train  of  defendant  company  at  its 
crossing  on  Oak  Street,  in  the  city  of  Helena.  Verdict  and 
judgment  were  rendered  in  favor  of  plaintiff.  Defendant  ap- 
peals from  the  judgment. 

The  vital  point  involved  in  these  appeals  is  whether  or  not 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of 
law,  barring  his  recovery.  The  evidence  discloses  the  following 
undisputed  facts:  Oak  Street  runs  in  a  northerly  and  south- 
erly direction.  As  plaintiff  approached  the  crossing  from  the 
north,  he  was  proceeding  at  a  rate  of  speed  in  excess  of  eight 
miles  an  hour.  The  view  of  the  railroad  track  was  obstructed 
by  buildings  on  each  side  of  the  street  until  he  reached  ap- 
proximately the  northerly  line  of  the  right  of  way.  Plaintiff's 
own  testimony  was  that  he  was  about  twenty-six  feet  from  the 
north  rail  of  the  track  when  he  first  saw  the  train,  which  was 
then  heading  into  the  block.  Hia  statement  of  his  actions  from 
the  time  he  saw  the  train  was  as  follows:  "When  I  came  in 
sight  of  the  road  [railroad]  I  saw  the  train  coming,  and  I 
shut  off,  and  I  thought  it  would  easily  stop  before  I  got  in 
front  of  the  train,  at  the  speed  it  was  going.  I  shut  her  right 
off.  The  front  wheel  went  across  the  track.  It  is  planked 
for  only  one  rig,  one  team,  or  whatever  it  might  be  to  cross, 
and  when  she  came  around,  the  front  wheel  had  touched  the 
track;  the  right  front  wheel  came  off  the  planking  and  struck 
this  rail,  that  is,  the  rail  next  to  me,  the  way  I  was  coming 
up,  and  it  skidded  me  down  the  track.  I  put  the  brake  on 
and  jumped  off  as  I  saw  it.  It  probably  went  three  or  four 
feet  before  it  stopped." 

From  the  foregoing  statement  it  appears  that  from  the  time 
plaintiff  saw  the  train  until  he  reached  the  track  he  merely 
shut  off  the  power  and  allowed  the  car  to  coast,  but  did  not 
apply  the  brakes,  thinking  that  the  automobile  would  stop 
before  he  reached  the  track.  It  coasted  farther  than  he  thought 
it  would,  and  the  right  front  wheel  went  off  the  planking, 
struck  the  rail,  and  caused  the  automobile  to  skid  down  the 
track,  at  which  time  he  applied  the  brake,  stopping  it  within 
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three  or  four  feet  from  the  planking.  The  automobile  was  a 
comparatively  new  one,  and  the  brakes  were  in  good  condition. 
The  rule  as  to  the  caution  with  which  one  must  approach 
[1]  a  railroad  crossing  in  this  state  without  being  guilty  of 
negligence  has  been  thoroughly  established,  and  requires  a 
person  to  use  his  senses  vigilantly  to  determine  whether  or  not 
a  train  is  approaching,  before  he  goes  upon  the  track.  This 
requires  th^t  he  use  his  eyes  and  ears,  and,  if  necessary  to 
make  his  looking  and  listening  reasonably  effective,  he  must 
stop  at  such  point  as  will  accomplish  that  purpose.  The  case 
of  Oeorge  v.  Northern  Pac.  Ry.  Co,,  59  Mont.  162,  196  Pac. 
870,  involves  facts  very  similar  to  those  of  this  case,  and  is 
conclusive  upon  the  question  here  to  be  determined.  There 
the  rule  is  stated  by  Chief  Justice  Brantly,  as  follows:  "This 
statement  of  the  rule  requires  the  person  approaching  a  rail- 
way crossing  to  take  aU  reasonable  precaution  to  assure  him- 
self by  actual  observation  that  there  is  no  danger  from  an  ap- 
proaching train.  The  failure  of  the  persons  in  charge  of  the 
train  to  keep  a  lookout  and  to  give  warning  signals  of  its 
approach  to  the  crossing  does  not  relieve  the  traveler  from 
the  necessity  of  making  a  vigilant  use  of  his  senses  to  ascertain 
whether  it  is  safe  to  proceed.  (Railroad  Co.  v.  Houston,  95 
U.  S.  697,  24  L.  Ed.  542  [see,  also,  Rose's  U.  S.  Notes]; 
Hunter  v.  Montana  Central  Ry.  Co.,  22  Mont.  525,  57  Pac. 
140.)  It  is  not  always  sufficient  if  he  does  look  and  listen. 
The  obligation  resting  upon  him  is  to  exercise  care  to  make 
the  act  of  looking  and  listening  reasonably  effective.  {Sprague 
V.  Northern  Pac.  Ry.  Co.,  40  Mont.  481,  107  Pac.  412.)  If  he 
goes  upon  the  crossing  without  taking  this  precaution,  he  is 
guilty  of  contributory  negligence,  and,  if  injured,  cannot  re- 


cover." 


From  the  evidence  in  this  case  it  appears  that  if  plaintiff  was 
[2]  not  traveling  to  exceed  eight  or  ten  miles  an  hour,  he  could 
have  stopped  his  automobile  within  a  space  of  seven  feet  with- 
out injury  to  the  car.  He  had  twenty-six  feet  after  he  saw 
the  train  within  which  to  make  his  stop.     The  conclusion  is 
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irresistible,  either  that  he  was  traveling  at  a  rate  of  speed  so 
far  in  excess  of  eight  miles  an  hour  that  he  did  not  haye 
his  car  under  proper  control  so  that  he  could  stop  within  the 
twenty-six  feet,  or,  if  he  was  not  traveling  to  exceed  the  eight 
miles  an  hour  as  he  testified,  that  he  did  not  use  reasonable  or 
ordinary  diligence  to  bring  his  car  to  a  stop.  From  his  own 
testimony  he  did  not  even  apply  the  brakes  until  after  the 
front  wheel  was  on  the  track.  These  facts  present  a  situation 
of  inexcusable  neglect  and  failure  even  to  use  the  means  at  his 
disposal  for  his  safety,  and  which,  it  would  seem,  would  be 
the  first  means  to  be  applied  by  any  ordinary  person  to  escape 
the  danger  of  the  approaching  train  after  such  danger  was 
seen.  The  plaintiff  was  guilty  of  contributory  negligence,  as 
a  matter  of  law,  without  which  the  accident  would  not  have 
happened  and  which  is  a  complete  bar  to  his  recovery. 

The  judgment  is  reversed,  with  directions  to  the  district 
court  to  enter  judgment  for  defendant. 

Beversid. 

Mb.  Chief  Justice  Brantly  and  Associatb  Jubtices  Coopeb, 
HoLLOWAY  and  Galen  concur. 


MANNIX,  Appkllakt,  v.  POWELL  COUNTY,  Bespondent. 

(No.   4,421.) 
(Submitted  June  S,  1921.    Decided  Julj  1,  192L); 

[199  Pae.   914.] 

Quieting  Title — Easemeivts — Right  of  Way— Ditches — Actions 
— Statutes. 

Bights  of  Way — ^Ditches — Canals — ^Easements. 

1.  A  right  of  way,  and  the  right  to  a  diteh,  eanal  or  other  stmetiirs 
in  which  water  is  conveyed  for  irrigation  or  other  lawful  purposes, 
are  easements  over  the  land  occupied  by  the  ditch,  canal,  eto. 

Easement — ^Definition. 

2.  An  "easement''  is  an  appurtenance  to  land,  and  constitutes  ui 
interest  in  real  property. 
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Samt— dieting  l^tle— Action  lies. 

8.  Held,  under  section  6870,  Revised  Codes,  as  amended  bgr  Chapter 
113,  Laws  of  1915,  that  an  action  lies  to  quiet  title  to  an  easement  to 
a  right  of  way  for  a  ditch  as  against  a  county  in  ezeluslTe  use  of 
the  land  for  highway  purposes.  (Mr.  Chdsf  Justics  Bbantlt  dis- 
senting.) 

Appeals  from  District  Court,  Pou^U  County;  Oeorge  B. 
Winston,  Judge. 

Action  by  C.  N.  Mianniz  against  Powell  County.  From  a 
judgment  dismissing  the  complaint,  and  from  an  order  denying 
a  new  trial,  pl^intifF  appeals.    Reversed  and  remanded. 

Mr.  8.  P.  Wilson  and  Mr.  E,  W.  Bodgers,  for  Appellant, 
submitted  a  brief;  Mr.  Wilson  argued  the  cause  orally. 

Citing :  Castro  v.  Barry,  79  Cal.  443,  21  Pac  946 ;  Kittle  v. 
BeUegarde,  86  Cal.  556,  25  Pac.  55. 

Mr.  Wellington  D.  Bankin,  Attorney  General,  for  Respond- 
ent, submitted  a  brief;  Mr.  L,  A.  Foot,  Assistant  Attorney 
General,  argued  the  cause  orally. 

An  action  to  quiet  title  is  either  for  the  purpose  of  removing 
a  cloud  on  the  title,  that  is,  to  remove  or  cancel  some  instru- 
ment of  record  that  is  affecting  the  title,  or  where  there  is  a 
continued  assertion  of  defeated  title.  There  is  no  daim  of 
any  cloud  upon  the  plaintiff's  title;  no  claim  of  any  instru- 
ment of  record  placed  there  or  continued  there  by  the  defend- 
ant, which  ought  not  to  be  there,  or  which  ought  now  to  be 
cancelled  if  originally  put  there  rightfully.  Equity  will  inter- 
vene in  behalf  of  one  who  has  successfully  vindicated  his  title 
at  law  against  another  where  the  latter  continues  to  harass  the 
former  by  repeated  assertions  of  his  defeated  title.  (32  Cyc. 
1307;  Wkiteliouse  v.  Jones,  60  W.  Va.  680,  12  L.  R.  A.  (n.  s.) 
49,  55  S.  E.  730 ;  Stark  v.  Starrs,  6  Wall  U.  S.  402,  18  L.  Ed. 
925  [see,  also,  Rose's  U.  S.  Notes].)  There  is  nothing  to 
show  that  the  county  commissioners  in  this  case  acted  in  other 
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than  the  utmost  good  fiiith,  and  without  any  intention  of  de- 
priving the  plaintiff  of  any  property  to  which  he  was  lawfully 
entitled,  nor  had  they  any  intention  of  occupying  with  a  county 
road  any  land  to  which,  in  their  opinion,  the  county  was  not 
entitled  by  reason  of  its  long  established  right  of  way. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

• 

The  plaintiff  claims  to  be  the  owner  of  two  irrigating  ditches 
and  a  right  of  way  for  each,  between  Avon  and  Helmville,  in 
Powell  county.  The  defendant  county  claims  certain  portions 
of  each  of  the  same  ditches  and  rights  of  way,  for  public  high- 
way purposes,  and  in  the  improvement  of  its  highway  between 
the  towns  mentioned  has  occupied  and  is  using  the  portions 
claimed  by  it.  This  action  was  instituted,  and,  after  issues 
joined  and  a  trial  had,  the  district  court  dismissed  the  com- 
plaint and  rendered  judgment  for  defendant's  costs.  From  the 
judgment,  and  from  an  order  denying  a  new  trial,  plaintiff 
appealed. 

The  judgment  recites  that  it  is  not  upon  the  merits,  but 
based  upon  the  court's  conclusion  that  this  action  cannot  be 
maintained,  and  the  correctness  of  that  conclusion  is  the  only 
question  presented. 

Plaintiff  does  not  contend  that  he  is  the  owner  of  the  lands 
over  which  the  disputed  portions  of  the  ditches  and  rights  of 
way  extend,  but  only  that  he  is  the  owner  of  the  ditches  and 
the  right  of  way  for  each.  The  right  of  way  is  an  easement, 
[1]  and  nothing  more  (sec.  4507,  Rev.  Codes;  34  Cyc.  1767) ; 
and  likewise  the  right  to  a  ditch,  canal,  or  other  structure  in 
which  water  is  conveyed  for  irrigation  or  other  lawful  pur- 
poses, is  merely  an  easement  over  the  land  occupied  by  the 
ditch,  canal,  etc.  (1  Wiel  on  Water  Rights,  sec.  280;  McDon- 
nell V.  Hufflne,  44  Mont.  411,  120  Pac.  792 ;  Smith  v.  Denniff, 
24  Mont.  20,  81  Am.  St.  Rep.  408,  60  Pac.  398.)  R^uced  to 
its  lowest  terms,  then,  the  question  presented  is  this:    Will 
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[2,3]  an  action  lie  to  quiet  title  to  an  easement  as  against 
a  defendant  in  exclusive  use  of  it? 

Section  4515,  Revised  Codes,  provides  that  the  owner  of  a 
dominant  estate  may  maintain  an  action  for  the  enforcement 
of  an  easement  attached  thereto,  but  the  character  of  the  action 
is  not  indicated.  Section  6870,  as  amended  by  Chapter  113, 
Laws  of  1915,  provides:  '*An  action  may  be  brought  and 
prosecuted  to  final  decree,  judgment,  or  order,  by  any  person 
or  persons,  whether  in  actual  possession  or  not,  claiming  title 
to  real  estate,  against  any  person  or  persons,  both  known  and 
unknown,  who  claim  or  may  claim  any  right,  title,  estate,  or 
interest  therein,  •  •  •  .adverse  to  plaintiflE's  ownership. 
•  •  •  All  actions  brought  under  this  section  must  be 
brought  in  the  county  in  which  the  real  estate  or  a  portion 
thereof,  as  to  which  the  title  is  sought  to  be  quieted,  is  situ« 
ated." 

Like  statutes  have  been  enacted  in  many  states,  and  they 
have  been  held  generally  to  enlarge  greatly  the  jurisdiction 
formerly  exercised  by  courts  of  equity  to  quiet  title  or  remove 
clouds.  The  purpose  of  such  a  statute  is  to  afford  an  easy  and 
expeditious  mode  of  quieting  title  to  real  estate,  and  it  is  al- 
together immaterial  that  plaintiff  is  out  of  actucU  possession. 
(5  E.  C.  L.  643.) 

The  present  action  is  brought  under  amended  section  6870 
above,  and  may  be  maintained  if  that  section  is  suflSciently 
comprehensive  to  include  an  action  to  quiet  title  to  an  ease- 
ment What,  then,  is  the  character  of  the  easement  in  ques- 
tion? 

Section  4425,  Revised  Codes,  declares  that  real  property 
includes  land  and  that  which  is  incidental  or  appurtenant  to 
land.  An  easement  is  an  appurtenance  to  land  (Smith  v. 
Denniff,  above)  and  constitutes  an  interest  in  real  property 
under  all  the  authorities  {Northern  Pac,  R,  R.  Co.  v.  Carland, 
5  Mont.  146,  3  Pac  134).    The  plaintiff  then  claims  title  to 

90  Honi.- 
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an  interest  in  real  property  to  which  defendant  asserts  an  ad- 
verse claim.  Is  that  interest  sufficient  to  bring  the  plaintiff 
within  the  meaning  of  amended  section  6870?  Clearly,  the 
statute  does  not  exclude  everyone  except  the  holder  of  a  fee 
simple  title.  Like  statutes  have  been  construed  by  the  courts 
frequently,  and  it  is  the  prevailing  opinion  that  under  such  a 
statute  as  ours  the  owner  of  any  estate  or  interest  in  land  of 
which  the  law  takes  cognizance  is  entitled  to  have  any  claim 
adverse  to  his  interest,  such  as  it  is,  determined,  and  the  title 
quieted.  {Oerman-Americcm  Sav.  Bank  v.  Qcllmer,  155  Cal. 
683,  24  L.  R.  A.  (n.  s.)  1066,  102  Pac.  932;  5  R.  C.  L.  646.) 
Under  a  statute  substantially  the  same  as  our  own  above,  the 
supreme  court  of  Indiana  held  that  an  adverse  claim  to  an 
easement  may  be  determined  and  the  title  quieted.  {Davidson 
V.  Nicholson,  59  Ind.  411.)  This  court,  without  considering 
specifically  the  question  now  under  review,  has  recognized  the 
right  of  a  claimant  to  an  easement  to  maintain  an  action  to 
quiet  title  under  the  statute  above  in  two  instances  at  least. 
{Cottonwood  Ditch  Co.  v.  Tham^  39  Mont.  115,  101  Pac.  825, 
104  Pac.  281;  McDonnell  v.  Hufflne,  above.)  No  decided  case 
holding  directly  to  the  contrary  has  been  called  to  our  atten- 
tion. 

The  difficulty  of  making  the  decree  effective  is  suggested 
as  a  reason  for  denying  the  application  of  the  statute  to  a 
case  of  this  character ;  but  with  that  feature  we  ar^  not  directly 
concerned  upon  this  appeal.  Whether  it  shall  be  enforced  by 
a  writ  of  restitution  apparently  authorized  by  section  6849, 
Revised  Codes,  and  declared  to  be  appropriate  by  the  supreme 
court  of  California  {Landregan  v.  Peppin,  94  Cal.  465,  29 
Pac.  T71),  or  by  injunction,  mandatory  or  prohibitory  in  char- 
acter, as  incidental  to  the  principal  relief  sought  (32  Cyc. 
1381),  we  do  not  determine.  The  statute  appears  to  be  suffi- 
ciently broad  to  comprehend  an  action  to  quiet  title  to  an  ease- 
ment, and,  further,  we  are  not  called  upon  to  go  at  this  time. 

The  cause  should  be  determined  upon  the  merits,  and  to  that 
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end  the  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  trial 

Reversed  and  remanded, 

AssoGUTB  JusTiois  Betnoldb,  Coopbs  ^d  Galkn  concur. 

Mb.  Ghubf  Jubtigb  Brantly  dissents. 

Behearing  denied  September  IT,  1921« 


STATE  BX  HEXi.  BAIBD  n  Ah.,  Bjsspondents,  v.  ANDERSON, 

JUSTIGB  07  THE   PeAGE^  APPELLANT. 

(No.   4,404.) 
(Submitted  June   7,   1921.     Decided   July   1,   1921.) 

[199   Pac.    720.] 

Certiorari — Justices^  Courts — Satisfaction  of  Judgment — Sub- 
sequent Annulment  Error. 

1.  Where  a  judgment  rendered  by  a  justice  of  the  peace  in  an 
action  on  a  promissory  note  and  an  open  account  had  been  satisfied 
by  sale  of  personal  property  under  execution,  and  thus  ceased  to 
exist,  the  district  court,  on  certiorari^  was  without  power  to  annul 
and  set  it  aside  as  having  been  entered  without  jurisdiction. 

Appeal  from  District  Court,  TeUowstone  County;  S.  C. 
Spencer,  Judge. 

Cebtiobari  by  the  State,  on  relation  of  Robert  Baird  and  an- 
other, against  Ray  Anderson,  Justice  of  the  Peace  of  Billings 
Township,  Yellowstone  County,  to  review  a  judgment  for 
plaintiff  in  an  action  by  J.  S.  Haley  against  relators.  Judg- 
ment for  relators  and  respondent  appeals.  Reversed  and  re- 
manded, with  directions  to  set  aside  the  judgment  and  dismiss 
the  certiorari  proceedings. 

Mr.  J.  Henry  Nibbe  and  Mr,  Oeo,  W,  Pierson,  for  Appel- 
lant, submitted  a  brief;  Mr,  Fierson  argued  the  cause  orally. 
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Mr.  James  L.  Davis,  for  Respondents,  submitted  a  brief; 
Messrs.  Waldo  di  Cunningham,  of  Couniel;  Mr.  Wm.  B.  Waido 
argued  the  cause  orally. 

MB.  JUSTICE  REYNOLDS  detivered  the  opinion  of  the 
court. 

One  J.  S.  Haley  brought  his  action .  before  defendant,  as 
justice  of  the  peace,  against  relators,  upon  a  certain  promissory 
note  and  open  account.  The  cause  was  brought  on  for  trial 
February  21,  1918,  and  upon  the  25th  of  that  month  judgment 
was  entered  in  favor  of  plaintiff.  On  the  twentieth  day  of 
March,  1918,  relators  caused  writ  of  review  to  be  issued  out  of 
the  district  court  to  which  return  was  made  by  defendant  on 
the  next  day.  On  the  first  day  of  March,  1918,  execution  was 
issued  and  sales  of  personal  property  were  had  upon  the  fif- 
teenth and  twenty-first  days  of  that  month,  respectively.  By 
reason  of  the  execution  sales,  sufiScient  proceeds  were  realized 
to  satisfy  the  judgment,  and  on  March  21  the  judgment  was 
satisfied,  and  acknowledgment  of  such  satisfaction  entered  upon 
the  docket  by  the  attorney  for  plaintiff,  all  of  which  appeared 
in  defendant's  return  to  the  writ  of  review. 

Respondents  contend  that  the  judgment  was  entered  with- 
out jurisdiction  for  several  reasons;  but,  in  view  of  the  fact 
that  the  case  must  be  reversed  on  another  ground,  it  will  be 
unnecessary  for  us  to  consider  these  jurisdictional  questions. 

The  facts  of  this  case  as  to  the  satisfaction  of  the  judgment 
[1]  and  issuance  of  writ  of  review  are  identical  with  those 
disclosed  in  the  case  of  State  ex  reL  'Reynolds  v.  Laurendeau, 
27  Mont.  522,  71  Pac.  754.  In  that  case  this  court  held  that 
the  district  court  could  not  make  and  enter  a  judgment  annul- 
ling and  setting  aside  a  judgment  of  the  justice  of  the  peace, 
which  was  not  then  in  existence  as  shown  by  the  record  before 
it.  The  reason  for  the  holding  is  apparent,  for  if  the  judg- 
ment has  been  satisfied,  it  has  ceased  to  exist,  there  is  nothing 
to  review,  and  there  is  nothing  in  the  record  from  which  de- 
fendant needs  any  relief.    If  the  judgment  was  entered  without 
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jnrisdiction,  and  therefore  was  void,  it  was  void  for  all  pur- 
poses, and  a  judicial  declaration  to  that  effect  after  its  satis- 
faction on  the  record  could  sei've  no  good  purpose.  Under  the 
authority  of  that  case  we  must  hold  that  the  district  court 
erred  in  entering  the  judgment  from  which  the  appeal  was 
taken. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  set  aside  the  judgment  made 
and  entered  on  the  fourth  day  of  April,  1918,  and  dismiss  the 
certiorari  jproaeedisigB. 

Beversed  and  remanded. 

Mb.  Chief  Justictb  Bbantly  ^d  Associatb  Justices  Cooper, 
Holloway  and  Qalen  concur. 


LB  MUNYON,  Respondent,  v.  GALLATIN  VALLEY  RAIL- 

3^AY  CO.,  Appellant. 

(No.   4,425.) 
(Submitted  June  9,   1921.     Decided  July   1,   1921.) 

[199  Pac.   915.] 

Waters    and    Waiercovrses — Obstruction — BaUroad    Embank- 
ments — Surface  Waters. 

'^Watercourse" — ^Definition. 

1.  A  "watercourse"  is  a  living  stream  with  defined  banks  and 
channel,  not  necessarily  running  all  the  time,  but  fed  from  other 
and  more  permanent  sources  than  mere  surface  water. 

Waters  and  Watercourses — Surface  Waters — Obstruction  by  RaUroad  Em- 
bankment— When  Defendant  not  Liable  for  Damages. 

2.  Under  the  common-law  rule  of  liability  for  the  obstruction  of 
surface  waters,  in  force  in  this  state  in  the  absence  of  statute  pro- 
viding otherwise,  defendant  railway  company  was  not  liable  for  dam- 


2.  On  right  of  owner  of  lower  tenement  as  against  the  rights  of 
the  upper  land  owner  to  obstruct  surface  water  in  a  natural  drainage 
channel,  see  notes  in  16  Am.  St.  Bep.  710;  Aim.  Oas.  1914A,  1292; 
22  Is.  B.  A.  (n.  8.)  789;  L.  B.  A.  1917 A,  517. 

The  question,  What  is  surface  water!  is  discussed  in  notes  in  3 
Ann.  Oas.  208;  25  lb  B.  A.  527. 
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age  caused  to  plaintiff's  property  by  surface  waters  whieh  were 
dammed  up  by  its  embankment  and  for  the  escape  of  which  it  had 
failed  to  construct  culverts  or  opening,  its  duty  in  this  respect 
being  confined,  by  subdivision  5  of  section  4275  and  section  4362, 
Bevised  Codes,  to  providing  outlets  for  streams,  watercourses  etc., 
intersected  by  the  embankment,  plaintiff's  evidence  having  failed  to 
establish  that  the  invading  waters  were  conveyed  through  a  natural 
watercourse. 

Appeals  from  District  Court,  Oallatin  County;  B.  B,  Law, 
Judge. 

Action  by  Riley  Le  Mimyon  a^i^inst  the  Gallatin  Valley 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals  from  the  judgment  and  from  the  order  denying  its 
motion  for  a  new  trial.  Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  complaint. 

Messrs.  Keister  dt  Both,  for  Appellant,  submitted  a  brief; 
Messrs.  Murphy  &  Whitlock,  of  Counsel,  submitted  a  supple- 
mental brief;  Mr.  A.  N.  Whitlock  argued  the  cause  orally. 

There  is  no  responsibility  for  obstruction  of  the  flow  of  surface 
waters.  (40  Cyc.  463 ;  Jordan  v.  St.  Paul,  M.  <&  M.,  42  Minn.  172, 
6  L.  R.  A.  573,  43  N.  W.  849 ;  Baltimore  &  0.  B.  Co.  v.  Baugh, 
149  U.  S.  368,  37  L.  Ed.  772,  13  Sup.  Ct.  Rep.  1914  [see,  also, 
Rose's*U.  S.  Notes] ;  Kansas  City  dk  E.  R.  Co.  v.  Riley,  33 
Kan.  374,  6  Pac.  581;  Chicago,  K.  &  N.  Ry.  v.  Steck,  51 
Kan.  737,  33  Pac.  601;  this  case  is  exactly  in  point  and 
sets  out  the  facts  almost  to  the  letter  with  the  facts  testified 
to  in  this  case;  Raleigh  &  A.  A.  L,  R.  Co.  v.  Wicker,  74  N.  C. 
220;  Ablott  V.  Kansas  City,  St.  J.  C.  B,  R.  Co.,  83  Mo.  271, 
53  Am.  St.  Rep.  581;  Cleveland  C.  C.  &  St.  L.  Ry.  Co.  v. 
Huddleston,  21  Ind.  App.  621,  69  Am.  St.  Rep.  385,  52  N.  E. 
1008;  Hanlin  v.  Chicago  &  N.  W.  Ry.  Co.,  61  Wis.  515,  21 
N.  W.  623;  Hannaker  et  al.  v.  St.  Paul  M.  <fe  M.  R.  Co.,  5 
Dak.  1,  37  N.  W.  717;  Burke  v.  Missouri  Pac.  Ry.  Co.,  29  Mo. 
App.  370 ;  Walker  v.  New  Mexico  &  S.  Pac.  Ry.  Co.,  165  U.  S. 
593,  41  L.  Ed.  837,  17  Sup.  Ct.  Rep.  421;  Oibson  v.  Dwncan, 
17  Ariz.   329,   152  Pac.  856  j  Baltimore  (&   0.  R.  R.   Co.  v. 
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Thomas,  37  App.  D.  C.  256;  Howard  v.  Ciiy  of  Buffalo,  211 
N.  Y.  258,  105  N.  B.  430.) 

This  court  in  the  case  of  Fordham  v.  Northern  Pac.  Ry., 
30  Mont.  421,  104  Am.  St.  Rep.  729,  66  L.  R.  A.  556,  76  Pac. 
1040,  laid  down  the  rule  for  distinguishing  between  surface 
water  and  waters  of  q  stream,  but  did  not  pass  upon  the  ques- 
tion as  to  whether  a  railroad  company  was  liable  for  interfer- 
ence with  the  flow  of  surface  water. 

Messrs.  Carlson  &  Peterson,  for  Respondent,  submitted  a 
brief;  Mr.  C.  E.  Carlson  argued  the  cause  orally. 

If  this  court  is  to  adopt  the  restricted  definition  of  water- 
course laid  down  in  the  earlier  decisions,  that  is,  a  channel 
with  well-defined  bed  and  banks,  then  the  respondent  has  failed 
to  establish  a  watercourse.  If,  on  the  other  hand,  this  court 
is  to  adopt  a  mere  liberal  definition  of  a  watercourse  as  placed 
upon  it  in  a  number  of  decisions  cited  below,  then  section  4275, 
Revised  Codes,  puts  the  case  at  rest.  In  the  case  of  Quinn 
V.  Chicago,  M.  <fe  St.  P.  B.  Co.,  23  S.  D.  126,  22  L.  R.  A. 
(n.  s.)  789,  120  N.  W.  884,  the  court  said:  ''While  it  did  not 
appear  from  the  evidence  in  the  case  at  bar  that  there  was 
a  defined  watercourse,  having  well-defined  bed  and  banks, 
which  is  usually  referred  to  as  a  'watercourse,'  in  the  authori- 
ties, still  it  was  shown  that  there  was  a  natural  watercourse 
or  ravine;  and,  although  the  watercourse  was  not  one  having 
well-defined  bed  and  banks,  it  was  one  in  which  the  surface 
waters  from  some  forty  or  fifty  acres  of  plaintiff's  land  found 
an  outlet,  and  consequently  such  a  channel  comes  within  the 
rule  that  it  cannot  be  negligently  obstructed  by  a  railroad  com- 
pany or  natural  person."  (See,  also,  Town  v.  Missouri  P.  R 
Co.,  50  Neb.  768,  70  N.  W.  402;  Boyd  v.  Conklin,  54  Mich 
583,  52  Am.  St.  Rep.  831,  50  N.  W.  595;  Jungblum  v.  Min- 
neapolis, N.  Z7.  <fe  8.  W.  R.  Co.,  70  Minn.  157,  72  N.  W.  971 
Norfolk  &  W.  R.  R,  Co.  v.  Carter,  91  Va.  587,  22  S.  E.  517 
Earl  V.  De  Hart,  12  N.  J.  Eq.  280,  72  Am.  Dec.  395 ;  Sinai  v 
LouisvUle,  N.  0.  &  T.  R.  Co.,  71  Miss.  547,  14  South.  87; 
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Lambert  v.  Alcorn,  144  lU.  313,  21  L.  B.  A.  611,  33  N.  B. 
53;  Ribordy  v.  Murray,  177  HI.  134,  52  N.  B.  325;  Boyd  t. 
Conhlin,  54  Mich.  583,  52  Am.  R^p.  831,  20  N.  W.  595.) 

The  appellant  relies  on  section  3552,  Revised  Codes  of  1907. 
While  it  is  true  that  under  the  provision  of  the  section  referred 
to  the  common  law  has  been  adopted  it  is,  nevertheless,  in  the 
instant  case  tempered  by  the  golden  maxim  contained  in  section 
6192,  Revised  Codes  of  1907:  '*One  must  so  use  his  own  rights 
as  not  to  infringe  upon  the  rights  of  another.''  In  reference  to 
this  matter  the  supreme  court  of  Iowa  (Traetter  v.  Chicago, 
O.  W.  Ry.  Co,,  147  Iowa,  375,  140  Am.  St.  Rep.  304,  126  N.  W. 
341),  held  that  a  railway  company  in  filling  the  passageway  be- 
neath the  bridge  and  where  surface  water  was  wont  to  flow  in 
the  usual  and  natural  way,  according  to  the  lay  of  the  land,  owed 
the  plaintiff  the  duty  not  to  unnecessarily  dam  up  and  throw 
back  said  water,  to  the  injury  of  neighboring  land  owners,  but 
was  bound  to  exercise  ordinary  care  in  what  it  did,  so  as  not 
to  occasion  unnecessary  inconvenience  and  damage  to  such 
owners.  That  if  a  watercourse  has  been  established,  then  the 
law  has  been  superseded  by  section  4275,  Revised  Codes.  If 
the  case  is  not  covered  by  this  section,  then  the  common  law 
is  not  only  affected  by  section  6182,  but  the  defendant  has  vio- 
lated the  provisions  of  section  4362.  Under  the  provisions  of 
this  section  it  is  the  duty  of  the  railway  company  within  three 
months  after  the  completion  of  its  road  to  cause  to  be  con- 
structed and  maintained  suitable  ditches  and  drains  along  each 
side  of  its  roadbed  or  to  construct  culverts  or  openings  through 
such  roadbed  to  connect  with  ditches  or  drains  or  watercourses 
so  as  to  afford  sufficient  outlet  to  drain  and  carr^*^  off  the 
water  along  such  railroad,  whenever  the  draining  of  such 
water  has  been  obstructed.  The  complaint  clearly  eharges 
a  violation  of  this  statute. 

For  the  sake  of  argument,  let  us  concede  for  a  moment  that 
none  of  the  sections  referred  to,  specific  as  they  are  in  their 
terms,  have  any  applicability  to  the  case.  Should  the  court 
find  this  to  be  the  case  in  passing  upon  this  question  for  the 
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first  tdjne,  unhampered  by  any  former  decisions,  there  is  still 
no  reason  why  this  court  should  not  hold  a  railway  company 
liable  for  the  obstruction  of  surface  waters  flowing  in  swales, 
depressions  or  ravines.  California  has  a  section  identical  to 
our  section  3552.  The  supreme  court  of  California  has  passed 
upon  the  question  repeatedly.  In  Wood  v.-  Moidton,  146 
Cal.  317,  80  Pac.  92,  it  uses  the  following  language:  ''Appel- 
lants' principal  contention  is  that,  under  the  statutes  of  this 
state  (Stats.  1850,  p.  219)  and  under  section  4468  of  the  Po- 
litical Code,  as  the  common  law  of  England  is  made  the  rule 
of  decision  in  this  stQte  where  not  repugnant  to  or  inconsistent 
with  our  Constitution  or  laws,  the  defendants'  acts  in  ridding 
themselves  of  this  stormwater  were  entirely  consistent  with 
their  rights,  and  if  plaintiff  suffered  damage  therefrom,  it  was 
damnum  absque  injuria.  Such,  indeed,  was  the  rule  at  com- 
mon law,  but,  by  a  long  course  of  decisions  in  this  state  con- 
sistently adhered  to,  the  rule  of  the  civil  law  has  been  adopted 
and  has  become  our  rule  of  property."  (Citing  a  large  num- 
ber of  cases.)  This  same  language  was  approved  in  Board  of 
Trustees  v.  Bodley,  38  Cal.  App.  563,  177  Pac.  175.  On 
the  authority  of  Wood  v.  Moulton,  supra,  in  which  the  court 
dealt  with  an  almost  identical  situation  and  passed  upon  an 
identical  law,  there  is  no  reason  why  this  court  should  not 
hold  that  the  liability  attaches  in  the  instant  case.  (See,  also, 
Gushing  v.  Pires,  124  Cal.  663,  57  Pac.  572 ;  Shaw  v.  Sebasiopol, 
159  Cal.  623,  115  Pac.  213;  Skinner  v.  Great  Northern  Ry. 
Co.,  129  Minn.  113,  151  N.  W.  968;  Uncoln  d  B.  H.  R.  Co. 
V.  Sutherland,  44  Neb.  526,  62  N.  W.  859 ;  City  of  Beatrice  v. 
Leary,  45  Neb.  149,  50  Am.  St.  Rep.  546,  63  N.  W.  370; 
Quiwn  V.  Chicago  M.  &  St,  P.  R.  Co.,  23  S.  D.  126,  22  L.  R.  A. 
(n.  fl.)  789,  120  N.  W.  884;  note  in  40  Cyc.  644.) 

MR.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

The  defendant  owns,  operates  and  maintains  a  railway  line 
from  Three  Forks  to  Bozeman,  Montana,  through  the  town  of 
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Manhattan.  The  plaintiff  owns  18.46  acres  of  land  situated 
near  Manhattan  and  a  short  distance  south  and  west  of  de- 
fendant's railroad.  The  complaint  alleges  that  '^across  said 
piece  of  land  are  certain  natural  watercourses  which  drain 
the  land  belonging  to  this  plaintiff,  and  other  lands  surround- 
ing the  land  of  said  plaintiff,"  and  further  alleges  that  these 
natural  watercourses  drain  across  the  right  of  way  of  this 
defendant.  Plaintiff  has  a  house  upon  his  land  in  the  basement 
of  which  was  a  large  quantity  of  personal  property  during  the 
years.  1916  and  1917.  The  defendant  is  charged  with  negli- 
gence in  the  reckless  and  careless  construction  and  maintenance 
of  a  high  embankment  as  a  roadbed  across  the  natural  water- 
courses upon  plaintiff's  and  adjoining  lands,  without  culverts 
or  openings  for  the  escape  of  the  waters  flowing  therein,  as  a 
result  of  which  these  waters,  in  the  spring  of  1916  and  1917, 
were  dammed  up  and  caused  to  overflow  plaintiff's  land,  to 
the  damage  of  his  land,  house  and  personal  property  therein 
in  the  sum  of  $5,000.  The  answer  puts  in  issue  all  of  the 
material  allegations  of  the  complaint  except  the  ownership  and 
operation  of  the  railroad  by  defendant  and  the  ownership  of 
the  lands  of  the  plaintiff,  and  alleges  aflSrmatively  that,  if  any 
damage  was  done  to  the  property  of  the  plaintiff  as  charged,  it 
arose  by  reason  of  a  county  highway  built  by  Gallatin  county 
between  the  land  of  the  plaintiff  and  the  right  of  way  of  de- 
fendant. Trial  was  to  a  jury.  Plaintiff  prevailed.  Judg- 
ment was  made  and  entered  accordingly  and  motion  for  a  new 
trial  denied.  Appeal  is  from  both  the  judgment  and  order 
denying  the  motion. 

Although  appellant  has  specified  thirteen  assignments  of  er- 
ror, it  only  becomes  necessary  in  the  disposition  of  these 
af)peals  for  this  court  to  adopt  a  rule  of  liability  for  the 
obstruction  of  surface  waters.  In  Fordham  v.  Northern  Pac. 
By.  Co.,  30  Mont.  421,  104  Am.  St.  Rep.  729,  66  L.  R.  A.  556, 
76  Pac.  1040,  this  court  has  succinctly  laid  down  the  rule  to 
determine  the  character  of  water. 

That  the  property  of  the  respondent  has  been  damaged  by 
[1]     water  overflowing  his  land  is  no  less  a  certainty  than  that 
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the  water  which  censed  the  damage  is  properly  designated  as 
''surface  water/'  nor,  under  the  evidence,  is  there  opportunity 
for  discussion  as  to  whether  or  not  the  invading  waters  were 
conveyed  through  natural  watercourses,  for  the  plaintiff  tes- 
tified that  what  he  termed  "watercourses"  werie  ''slight  de- 
pressions," "draws,"  or  "swales." 

Anderson's  Dictionary  of  Law  defines  a  watercourse  as  fol- 
lows: "A  living  stream  with  defined  banks  and  channel,  not 
necessarily  running  all  the  time,  but  fed  from  other  and  more 
permanent  sources  than  mere  surface  water."  This  definition 
has  our  approval,  and  the  evidence  in  the  instant  case  discloses 
none  of  the  elements  required  to  constitute  a  watercourse. 

There  are  two  rules  by  which  liability  for  the  obstruction 
[2]  of  surface  waters  is  measured — one  known  as  the  rule 
of  the  civil  law,  the  other  the  rule  of  the  common  law.  Under 
the  former,  the  lower  premises  are  subservient  to  the  higher, 
and  the  latter  has  a  qualified  easement  with  respect  to  the 
former,  which  gives  the  right  to  discharge  all  surface  water 
upon  them.  The  common-law^  doctrine  is  the  reverse.  The 
lower  land  owner  owes  no  duty  to  the  upper  land  owner;  each 
may  appropriate  all  the  surface  water  which  falls  upon  his 
premises,  and  the  one  is  under  no  obligation  to  receive  from 
the  other  the  flow  of  any  surface  water,  but  may  in  the  ordi- 
nary prosecution  of  his  business  and  the  improvement  of  his 
premises,  by  embankments  or  otherwise,  prevent  any  portion  of 
the  surface  water  coming  from  such  upper  premises.  {Walker 
V.  New  Mexico  &  S.  P.  R.  Co.,  165  U.  S.  593,  41  L.  Ed.  837, 
17  Sup.  Ct.  Rep.  421.)  Under  the  common  law,  surface  water 
is  the  enemy  of  all  mankind,  and  each  land  owner  has  the  right 
to  protect  his  own  land  therefrom.  {Campbell  v.  Flannery, 
29  Mont.  246,  252,  74  Pac.  450.) 

Section  3552,  Revised  Codes,  provides:  "The  common  law 
of  England,  so  far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  Constitution  of  the  United  States,  or  the  Constitution 
or  laws  of  this  state,  or  of  the  Codes,  is  the  rule  of  decision 
in  all  the  courts  of  this  state,"    Hence  the  jurisprudence  of 
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this  state  is  governed  by  the  rules  of  the  eosnmon  law  imleaB  the 
statutes  determine  otherwise. 

The  respondent  urges  subdivision  5  of  seeti<m  4275^  and  sec- 
tion 4362,  Revised  Codes,  as  determinative  of  defendant's  lia- 
bility. Subdivision  5  of  section  4275,  is  as  follows:  '* Every 
railroad  corporation  has  power:  *  *  *  To  construct  their 
road  across,  along,  or  upon  any  stream  of  water,  watercourse, 
roadstead,  bay,  navigable  stream,  street,  avenue,  or  highway, 
or  across  any  railway,  canal,  ditch  or  flume,  which  the  route 
of  its  road  intersects,  crosses  or  runs  along,  in  such  manner 
as  to  afford  security  for  life  and  propert^T;  but  the  corporation 
shall  restore  the  stream  or  watercourse,  road,  street,  avenue, 
highway,  railroad,  canal,  ditch  or  flume  thus  intersected  to 
its  former  state  of  usefulness,  as  near  as  may  be,  or  so  that 
the  railroad  shall  not  unnecessarily  impair  its  usefulness  or 
injure  its  franchise." 

Section  4362,  Revised  Codes,  is  as  follows:  ''It  shall  be 
the  duty  of  every  corporation,  company,  or  person  owning  or 
operating  any  railroad,  or  branch  thereof,  in  this  state,  and 
of  any  corporation,  company,  or  person  constructing  any  rail- 
road in  this  state,  within  three  months  after  the  completion 
of  the  same  through  any  county  in  this  state,  to  cause  to  be 
constructed  and  maintained  suitable  ditches  and  drains  along 
each  side  of  the  roadbed  of  such  road  or  to  construct  culverta 
or  openings  through  such  roadbed  to  connect  with  ditches  or 
drains,  or  watercourses,  so  as  to  afford  sufficient  outlet  to  drain 
and  carry  off  the  water  along  such  railroad  whenever  the 
draining  of  such  water  has  been  obstructed  or  rendered  neces- 
sa]y  by  the  construction  of  such  railroad;  provided  that  none 
of  the  drains  or  ditches  herein  referred  to  shall  be  required 
to  be  constructed  by  any  of  the  persons  or  corporations  herein 
named  or  described,  except  when  required  to  remove  and  drain 
off  water  accumulated  upon  property  adjacent  to  or  upon  the 
right  of  way  whose  natural  channel  or  outlet  has  been  de- 
stroyed or  impaired  by  the  embankment  of  such  railway  so 
constructed  as  aforesaid.    •    •    •    »» 
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The  former  section  does  not  settle  the  liability  of  defendant 
herein,  becanse  the  evidence  of  the  plaintiff  negatives  the 
existence  of  a  watercourse,  and,  without  the  existence  of  a 
watercourse,  this  section  is  wholly  inapplicable  to  the  facts  in 
this  case,  and  liability  must  be  fixed  by  the  rule  of  the  common 
law;  and  section  4275,  supra,  has  not  modified  that  rule. 

Section  4362,  Revised  Codes,  quoted  above  and  urged  by 
respondent,  is  not  in  conflict  with  section  4275,  supra,  nor 
does  it  in  any  sense  alter  the  common-law  rule  herein  set  forth. 
That  portion  of  section  4362,  supra,  included  within  the  ex- 
ception or  proviso,  which  mentions  ''natural  channel"  or  ''out- 
let" refers  back  to  the  first  or  main  body  of  the  section, 
fixing  the  requirements  of  railroad  corporations  as  to  ditches, 
drains,  and  watercourses,  and  means  "ditches,"  "drains,"  or 
"watercourses"  as  therein  expressed,  and  hence  the  provisions 
of  this  section  likewise  afford  no  relief  to  the  respondent. 

We  therefore  conclude  that,  the  plaintiff  having  failed  to 
establish  the  existence  of  any  watercourses  as  alleged  in  his 
complaint,  and  the  trespassing  waters  being  vagrant  in  their 
nature,  or  surface  water,  the  defendant  owed  no  obligation  to 
the  plaintiff  in  the  protection  of  the  latter  from  the  encroach- 
ment of  such  waters.  The  court  erred  in  refusing  to  give 
defendant's  offered  instruction  No.  1-A  as  set  forth  in  the  sixth 
specification  of  error.  Other  assignments  of  error,  we  think, 
are  meritorious,  but,  as  the  complaint  herein  must  be  dismissed, 
further  discussion  is  unnecessary. 

For  the  reasons  given  in  the  foregoing  opinion,  we  recom- 
mend that  the  judgment  and  order  appealed  from  be  reversed 
and  the  cause  remanded  to  the  district  court  of  Gallatin  county, 
with  directions  to  dismiss  the  complaint. 

PsB  CuRUH :  For  the  reasons  given  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  and  order  appealed  from  be 
reversed  and  the  cause  remanded  to  the  district  court  of  Gal- 
latin county^  with  directions  to  dismiss  the  complaint. 

Reversed, 
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Estates  of  Deceased  Persons — Executors  and  Administrators — 
Partial  Distribution — Lapsed  Legacies — Trusts — Income — In- 
terest— Inheritance  Taxes. 

Executors  and  Administrators — May  not  Petition  for  Partial  Distribution. 

1.  While  an  executor  (or  administrator)  may  resist  an  application 
for  partial  distribution,  in  the  absence  of  statute  permitting  him  to 
petition  for  such  distribution,  he  has  no  right  to  do  so,  the  right 
to  so  petition  being  only  conferred  upon  heirs,  devisees  and  legatees 
by  sections  7664  and  7669,  Revised  Codes,  and  the  court  was  there- 
fore without  jurisdiction  to  entertain  his  petition. 

Wills--"Devise"— "Bequest"— Definition. 

2.  A  "devise''  is  a  gift  of  real  property,  and  a  ''bequest"  a  gift 
of  personal  property,  by  wilL 

Same — ^Lapsed  Legacies  Pass  as  Interstate  Property. 

3.  Held,  under  section  4789,  Revised  Codes,  that  legacies  to  one  who 
died  before  the  testatrix,  lapsed  upon  the  latter's  death,  and  were 
distributable  to  her  heirs  under  the  laws  governing  intestacy. 

Same — Devises — Death  of  Devisee  Before  Death  of  Testator — Effect. 

4.  The  word  "devised '  used  in  section  4758,  Revised  Codes,  providing 
that  if  any  estate  is  devised  to  any  relative  of  the  testator,  and  the 
devisee  dies  before  the  testator,  leaving  lineal  descendants,  they  take 
the  estate  so  given  in  the  same  manner  the  devisee  would  have  done 
had  he  survived  testator,  held  to  mean  a  gift  of  real  property 
by  will,  and  not  a  gift  of  personal  property. 

Same — Trusts — ^When  Beneficiary  not  Entitled  to  Interest  or  Income. 

5.  Where  a  will  bequeathed  $50,000  in  trust  to  the  niece  of  testatrix 
and  devised  to  her  also  in  trust  certain  city  lots  and  $150,000  to  be 
used  for  the  erection  of  a  business  block  thereon,  she  to  receive  the 
income  from  the  building,  the  will  providing  that  none  of  the  be- 
quests should  bear  interest,  she  was  not  entitled  to  any  interest  on 
the    $50,000    until    it    was    invested,    and    not    to    any    income    with 

Z.  Effect  of  restrictive  words  or  reference  to  specific  property  in 
residuary  clause  to  limit  scope  of  clause  as  regards  lapsed  or  ineffectual 
legacies  and  devises,  see  note  in  10  A.  L.  B.  1522. 

On  devolution  of  lapsed  legacy  or  devise  where  will  contains  residu- 
ary elause,  see  notes  in  Ann.  Oas.  1914C,  812;  44  li.  &  A.  (n.  a.) 
789. 

4.  Distinction  between  lapsed  legacy  anl  lapsed  devise  with  respect 
to  devolution,  see  note  in  Ann.  Caa.  1914D,  719. 

Time  for  taxing  future  estates  under  succession  tax  acts,  see  notes 
in  5  Ann.  Oaa.  237;  Ann.  OM.  1916D,  309. 
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respect  to  the  $150,000  until  the  building  wu  erected  and  rentals 
received. 

Estates  of  Deceased  Persons — Partial  Dlstribntion — When  Proper. 

6.  Where,  on  a  petition  for  partial  distribution,  it  was  shown  that 
there  were  no  debts,  that  due  notice  to  creditors  of  the  estate  had 
been  given,  that  the  time  during  which  claims  should  be  filed  or  pre- 
sented had  expired,  and  that  the  estate  had  funds  and  securities 
amply  sufficient  to  cover  a  bequest  to  a  niece  in  trust  and  the 
amount  necessary  to  erect  a  building  which  the  trustees  were  directed 
to  construct  on  lots  given  her  in  trust,  the  lots,  the  amount  of  the 
bequest,  and  the  amount  needed  to  erect  the  building  should  have 
beea  set  aside  to  the  trustee,  under  section  7669,  Bevised  CodeP» 

Same — Inheritance  Tax — Life  Estates — Remainder  not  Taxable,  When. 

7.  Since  inheritance  taxes  are  not  imposed  upon  the  property  which 
passes  by  will  or  succession,  but  upon  the  privilege  of  so  taking,  and 
a  person  cannot  be  taxed  for  more  than  he  receives,  where  property 
was  left  to  a  niece  for  life,  the  remainder  to  go  to  her  lineal 
descendants  if  she  left  any;,  and,  if  not,  to  others  named,  thus 
leaving  it  indeterminable  in  whom  or  when  the  remainder  of  the 
estate  would  vest,  the  remainder  interests  were  not  taxable  to  her, 
and  she  was  only  liable  for  the  tax  based  on  the  value  of  her  life 
estate. 

Appeal  from  District  Court,  Yellowstone  Cotrnty;  A.  C. 
Spencer,  Judge. 

Proceeding  by  J.  B.  Arnold  and  another,  executors,  for  par- 
tial distribution  of  the  estate  of  Kate  Fratt,  deceased.  From 
an  order  granting  insufficient  relief,  Marguerite  Morrissey  and 
another  appeal.    Modified. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Oeo.  W.  Pierson,  for  Appellants. 

The  bequests  made  Annie  Morrissey  did  not  lapse.  The  will 
is  silent  as  to  disposition  of  bequests  in  event  the  beneficiary 
died  before  the  testator,  and  the  statute  is  appealed  to  in  aid 
of  the  dispositions  made.  *'When  any  estate  is  devised  to  any 
child,  or  other  relation  of  the  testator,  and  the  devisee  dies 
before  the  testator,  leaving  lineal  descendants,  such  descendants 
take  the  estate  so  given  by  the  will,  in  the  same  manner  as  the 
devisee  would  have  done  had  he  survived  the  testator."    (Rev. 

7.  Method  of  determining  value  of  interest  of  life  benefieiary  under 
inheritance  tax  laws,  see  note  in  Ajol  Oa&  1914D,  77. 
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Codes,  sec.  4758.)  When  the  language  of  this  section  is 
considered  in  connection  with  the  other  provisions  of  the  Codes, 
it  includes  personal  property  as  well  as  real  property.  The 
terms  **  estate  given  by  the  will'^  employed  in  the  section  are 
not  limited  to  real  property.  The  testatrix  did  not  provide 
that  in  the  event  of  the  death  of  the  beneficiary,  the  portion 
willed  such  person  should  go  to  the  residuary  legatees. 

In  the  construction  of  a  will,  the  intention  of  the  testator, 
as  expressed,  must  prevail,  and  should  control,  if  consistent 
with  legal  principles.  (Dean  v.  Crews,  77  Fla.  319,  81  South. 
479;  Gates  v.  Fisher,  107  Misc.  Rep.  53,  175  N.  Y.  Supp.  423.) 
''The  purpose  of  the  statutes  to  prevent  lapses  of  a  legacy  or 
devise  is  not  to  defeat  the  will  and  intention  of  the  testator, 
but  to  supplement  and  aid  it."    (Alexander  on  Wills,  sec.  753.) 

In  our  Codes  the  terms  "devise"  and  ''devisee,"  "legacy 
and  legatee,"  are  frequently  coupled,  but  in  no  instance  are 
any  of  the  terms  used  singly  for  the  purpose  of  conveying  a 
distinctive  meaning  of  one  from  the  other.  The  word  "devise" 
may  technically  apply  to  a  gift  of  real  property,  but  not 
always.  It  is  frequently  used  in  the  same  sense  as  "bequeath," 
both  in  statutes  and  in  wills.  {Logan  v.  Logan,  11  Colo.  44,  17 
Pae.  99;  Kihler  v.  Htuuer,  57  Hun,  14,  10  N.  Y.  Supp.  375; 
Boundtree  v.  Pursell,  11  Ind.  App.  522,  39  N.  E.  747,  749; 
E^tms  V.  Price,  118  111.  593,  8  N.  B.  854;  Bumel  v.  Solomon, 
54  Utah,  25,  180  Pac.  419.)  "The  statutes  are  to  be  construed 
with  reference  to  the  objects  to  be  accomplished  by  them,  and 
where  a  particular  construction  would  lead  to  unreasonable  re- 
sults, a  different  construction  is  to  be  given,  if  it  can  be  done 
without  doing  violence  to  the  letter  of  the  statute."  {Logan 
V.  Logan,  11  Colo.  44,  17  Pac.  101.) 

The  supreme  court  of  California  in  construing  section  1310, 
Civil  Code,  held  the  section  did  not  include  personal  property. 
We  respectfully  submit  in  doing  so  the  court  not  only  violated 
well-recognized  rules  of  construction,  but  successfully  rebutted 
its  reasoning  by  the  significant  remark,  "It  is  strange  that  the 
legislature  should  have  limited  the  application  of  section  1310 
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to  devises  alone."  (In  re  Boss'  Estate,  140  Csl.  282,  73 
Pac.  976;  In  re  Lewis'  Estate,  39  Nev.  445,  4  L.  R.  A.  241, 
159  Pao.  961.)  The  reasoning  of  the  above  cases  of  California 
and  Nevada  forces  the  conclusion  that  when  a  testator  uses 
the  term  ''devise''  in  his  will,  he  may  understand  it  includes 
personal  property  as  well  as  real,  but  when  he  consults  the 
statute  to  determine  the  force  and  effect  of  his  will  he  must 
understand  the  term  "devise"  excludes  the  idea  of  personal 
property.    Certainly  this  ought  not  to  be. 

If  the  one-sixth  of  the  residue  willed  Annie  Morrissey  lapsed 
as  to  the  personal  p]:t)perty,  then  such  portion  does  not  go  to 
the  remaining  beneficiaries,  but  goes  to  the  heirs  at  law  of  the 
testatrix,  and  appellant  is  entitled  to  one-half.  (Alexander 
on  Wills,  see.  764;  In  re  Oorgas  Estate,  166  Pa.  St.  269,  31 
Atl.  86 ;  Church  v.  Church,  15  E.  I.  138,  23  Atl.  306 ;  Powers  v. 
Oodunse,  172  Mass.  425,  52  N.  E.  525 ;  Best  v.  Berry,  189  Mass. 
510,  109  Am.  St.  Rep.  651,  75  N.  B.  743.) 

There  is  no  express  provision  in  the  will  that  the  income  of 
the  sums  on  which  Marguerite  Morrissey  is  given  the  income 
shall  go  to  any  other  person,  and  it  would  necessarily  follow 
that  the  income  passes  to  her  inasmuch  as  it  is  not  required 
for  the  payment  of  debts  or  expenses  of  administration.  Gen- 
eral legacies,  when  due,  become  a  claim  against  the  estate  with- 
out an  order  of  court  providing  for  distribution,  and  they  bear 
interest  from  the  date  they  are  due,  and  such  interest  is  like- 
wise a  claim  against  the  estate.  {Wormouth  v.  Gardner,  112 
Cal.  506,  44  Pac.  806.)  The  following  authorities  also  sustain 
the  rule  that  the  income  given  dates  from  the  death  of  the 
testator:  (Jesseph  v.  Westerberg,  94  Wash.  602,  162  Pac. 
1004;  Holiday  v.  Price,  146  Ga.  782,  92  S.  E.  533;  In  re 
PrankUn  Trust,  95  Misc.  Rep.  71,  160  N.  Y.  Supp.  221 ;  Bachels 
V.  Wimbish,  31  Qa.  214;  Lawrence  v.  lAttlefield,  147  N.  Y. 
Supp.  760 ;  In  re  Stanfield,  135  N.  Y.  292,  31  N.  B.  1013 ;  Bank 
of  Niagara  v.  Talbot,  110  App.  Div.  519,  96  N.  Y.  Supp.  976 ; 
In  re  Flickwir's  Estate,  136  Pa.  St.  374,  20  AtL  518.) 

60  Mont,— 84 
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In  the  absence  of  a  clear  direction  to  the  contrary  in  the  will, 
the  beneficiaries  have  the  same  interest  in  the  income,  rents 
and  profits  of  the  property  given  to  them  as  they  have  in 
the  property  itself.    (40  Cyc.  1487.) 

Under  section  7724  of  the  Revised  Codes  the  inheritance  tax 
is  computed  upon  the  property  passed  by  will  or  the  intestate 
laws;  where  the  title  transferred  is  absolute  the  tax  is  com- 
putable on  the  principal,  but  when  the  will  or  conveyance 
only  transfers  a  limited  interest  or  an  income  therefrom,  the 
tax  is  computed  upon  the  value  of  such  interest  or  income. 
The  tax  is  not  a  levy  upon  the  property,  but  on  the  right  to 
take.  (Oelsthorpe  v.  Fumell,  20  Mont.  299,  39  L.  R.  A. 
170,  51  Pac.  267.)  It  necessarily  follows  that  such  tax  is  a 
personal  obligation  of  the  beneficiary  to  be  computed  on 
what  the  beneficiary  in  being  is  certain  to  receive.  This  idea 
is  carried  throughout  the  provisions  of  the  statute,  and  is 
particularly  manifested  by  the  language  used  in  sections  7725, 
7729  and  7743,  Revised  Codes. 

Under  the  terms  of  paragraph  11  of  the  will  Marguerite 
Morrissey  is  given  a  life  estate  and  the  persons  in  whom  the  re- 
mainder may  eventually  vest  are  uncertain  and  are  not  in 
existence,  and  therefore  the  principal  estate  or  remainder  at 
this  time  has  not  vested,  and  there  is  no  one  in  being  against 
whom  a  claim  for  taxes  upon  the  remainder  could  be  made. 
The  tax  collectible  at  this  time  is  .upon  the  value  of  the  life 
estate.  {In  re  Howell's  Estate,  69  N.  T.  Supp.  1016,-  Howe 
V.  Howe,  55  L.  R.  A.  626,  61  N.  E.  225.) 

Messrs.  Johnston,  Coleman  dk  Johnston,  for  Respondents. 

'*A  lapse  most  frequently  occurs  by  reason  of  the  death  of 
the  beneficiary  before  that  of  testator.  At  common  law  it  was 
well  settled  that,  in  such  a  case  as  this,  the  devise  or  legacy 
lapsed."  (Page  on  Wills,  sec.  739;  Jarman  on  Wills,  Chap. 
11;  40  Cyc,  sec.  1508.) 

Gifts  to  Annie  Morrissey  lapsed  in  so  far  as  they  apply  to 
personal  property.     {In  re  Boss'  Estate,  140  Cal.  282,  73  Pac. 
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976;  Esiate  of  Claus  Sprechels,  5  Cof.  Prob.  Dec.  348;  In  re 
Lewis'  Estate,  39  Nev.  445,  4  A.  L.  R.  241,  159  Pac.  961.) 

Inasmuch  as  a  certain  sum  is  bequeathed  to  the  trustee  to 
pay  the  income  to  Miss  Morrissey,  and  inasmuch  as  the  execu- 
tors are  given  i^  stated  time  in  which  to  pay  this  bequest  to 
the  trustee  and  inasmuch  as  the  will  of  Mrs.  Fratt  expressly 
declares  that  no  bequest  shall  bear  interest,  Miss  Morrissey 
does  not  become  entitled  to  the  payment  of  any  income  or 
interest  until  the  same  has  actually  been  earned  by  the  funds 
in  the  possession  of  the  trustee.  {In  re  Brown's  EfState,  143 
CaL  450,  77  Pac.  160;  Paul  v.  Williams,  59  Hun,  625,  13 
N.  T.  Supp.  701;  affirmed  in  136  N.  Y.  644,  32  N.  E.  1015; 
Hawaiian  Trust  Co.  v.  Von  Holt,  216  U.  S.  367,  54  L.  Ed.  519, 
30  Sup.  Ct.  Rep.  303  [see,  also,  Rose's  U.  S.  Notes] ;  Deal  v. 
Schlomberg,  20  Nev.  330,  22  Pac.  155.) 

So  far  as  we  have  been  able  to  find,  this  court  has  never 
construed  the  inheritance  tax  law  of  this  state  as  applied  to  a 
situation  similar  to  that  involved  in  the  case  at  bar.  Here  all 
that  is  to  be  transferred  to  the  appellant,  Marguerite  Morrissey, 
is  the  income  from  certain  funds.  The  corpus  of  the  legacies 
may  eventually  pass  to  her  or  her  heirs,  and  it  may  not.  Our 
inheritance  tax  statute  is  apparently  very  similar  to,  if  not 
identical  with,  the  former  statutes  of  New  York,  and  the 
courts  of  that  state  have  passed  upon  the  questions  here  in- 
volved many  times.  In  addition  to  the  cases  cited  by  ap- 
pellant, we  would  call  the  court's  attention  to  In  re  Hoyt, 
37  Misc.  Rep.  720,  76  N.  Y.  Supp.  504,  and  In  re  HowelW 
Estate,  34  Misc.  Rep.  432,  69  N.  Y.  Supp.  1016.  Under  these 
cases  we  are  inclined  to  the  same  opinion  as  expressed  in  the 
brief  of  counsel  for  appellant  that,  at  this  time,  the  value  of 
the  legacies  of  income  to  Marguerite  Morrissey  should  be  ap- 
praised and  inheritance  tax  paid  upon  the  present  values  of 
such  estates,  and  that  the  tax  upon  the  subsequent  estates  in 
the  trust  fund  bequeathed  to  the  Merchants'  National  Bank 
can  only  be  collected  when  such  estates  vest. 
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MB.  COMMISSIONEB  JACKSON  prepared  the  opinion  for 
the  court 

Appeal  from  an  order  directing  partial  distribution.  The 
decedent  disposed  of  her  proi>ert7  by  will,  and  among  the 
beneficiaries  thereunder  were  a  sister,  Annie  Morrissey,  and  a 
niece,  Marguerite  Morrissey,  daughter  of  Annie  Morrissey,  her 
only  lineal  descendant.  The  will  give  to  Annie  Morrissey  the 
sum  of  $15,000  and  one-sixth  of  the  residuary  estate  in  equal 
shares  with  five  others.  Marguerite  Morrissey 's  interest  in 
the  estate  is  shown  by  paragraphs  10  and  11  of  the  will,  as 
follows: 

^'10.  I  give  and  bequeath  to  my  said  niece.  Marguerite  Mor- 
rissey, the  sum  of  fifty  thousand  dollars,  to  be  held  in  trust 
by  the  Merchants'  National  Bank  of  Billings,  Montana^  if  said 
bank  at  the  time  this  will  is  probated,  or  when  requested  to  act 
as  such  trustee  under  this  will,  has  then  a  trust  department 
organized,  ofiicered,  and  equipped  as  required  by  the  laws  of 
the  United  States  governing  trust  departments  of  national 
banks.  Should  said  bank  not  have  such  trust  department,  then 
said  sum  is  to  be  held  in  trust  by  my  executors  hereinafter 
named,  or  such  other  trustee  as  the  court  probating  this  will 
may  appoint.  Said  sum  of  fifty  thousand  dollars  is  to  be 
invested  by  said  trustee  subject  to  the  approval  of  said  court, 
and  the  income  derived  therefrom  shall  be  paid  to  my  said 
niece.  When  she  reaches  the  age  of  thirty  years,  fifteen  thou- 
sand dollars  of  said  bequest  is  to  be  paid  to  her.  At  the 
age  of  thirty-five  years,  ten  thousand  dollars  additional  is  to 
be  paid  to  her  out  of  said  bequest.  At  the  age  of  forty  years, 
ten  thousand  dollars  additional  is  to  be  paid  to  her  out  of  said 
bequest.  And  the  balance  of  said  fifty  thousand  dollars  is. 
to  be  paid  my  said  niece  by  said  trustee  when  she  reaches  the 
age  of  forty-five  years. 

**11.  I  give,  devise  and  bequeath  to  my  said  niece.  Marguerite 
Morrissey,  a  life  estate  in  and  to  lots  numbered  twenty-one, 
twenty-two,  twenty-three,  and  twenty-four  in  block  numbered 
fifty-seven  of  the  original  town,  now  city  of  Billings,  in  Yellow- 
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stone  county,  Montana,  according  to  the  ofScial  plat  thereof 
on  Sle  and  of  record  in  the  office  of  the  county  clerk  and 
recorder  of  Yellowstone  county,  Montana,  together  with  the 
tenements,  hereditaments  and  appurtenances  thereunto  be- 
longing and  in  and  to  not  less  than  one  hundred  thousand 
dollars,  or  more  than  one  hundred  fifty  thousand  dollars,  to 
be  used  in  building  a  business  block  on  said  lots.  Said  lots  and 
said  money  are  to  be  held  in  trust  for  my  said  niece  during 
her  life  time  by  the  aforesaid  trustee,  which  trustee  shall 
contract  for  and  cause  to  be  erected  a  suitable  business  block 
on  said  lots,  to  cost  not  less  than  one  hundred  thousand  dol- 
lars nor  more  than  one  hundred  fifty  thousand  dollars,  and  the 
said  trustee  shall,  after  said  building  is  erected,  collect  the 
rents  therefrom  and  pay  the  net  income  therefrom  to  my  said 
niece,  so  long  as  she  shall  live.  Upon  her  death,  said  lots  and 
building  shall  become  the  property  of  her  children  or  their 
lineal  descendants,  if  any.  Should  my  said  niece  die  without 
leaving  any  children  or  other  lineal  descendants,  said  lot  and 
building  shall  then  become  the  property  of  the  children  of 
my  said  brother,  B.  M.  Sheehan,  if  any.  In  case  of  the  death 
of  any  child  of  my  said  brother  during  the  life  estate  of  my 
said  niece  in  said  property,  the  share  of  said  child  in  said 
property  shall  go  to  the  lineal  descendants,  if  any  of  such 
child.  Said  business  block  shall  be  known  as  and  called  'Fratt 
Block.' 

**In  case  my  said  niece  and  brother  die  without  leaving  any 
children  or  lineal  descendants,  then  said  lots  and  business  block 
shall  become  the  joint  property  of  the  corporation  owning  St. 
Vincent's  Hospital  at  Billings,  Montana,  and  the  corporation 
owning  the  Kate  Fratt  Parochial  School,  hereinafter  mentioned. 
The  net  income  from  said  lots  and  building  is  to  be  divided 
equally  between  said  hospital  and  school  from  time  to  time  as 
the  same  is  collected  and  accumulates,  and  shall  be  used  by 
such  corporations  solely  for  that  purpose,  and  not  for  the  sup- 
port or  maintenance  of  any  other  properties  which  may  be 
owned  by  either  or  both  of  such  corporations," 
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Paragraph  20  of  the  will  contaiiu  the  following:  '^20.  No 
property  belonging  to  my  estate  shall  be  sacrificed  in  order  to 
obtain  the  necessary  money  to  pay  any  of  the  aforesaid  be- 
quests. My  executors  hereinafter  named  shall  have  five  years, 
if  necessary,  within  which  to  pay  any  and  all  of  the  aforesaid 
bequests.    None  of  said  bequests  shall  bear  interest.'' 

Annie  Morrissey  died  prior  to  the  death  of  the  testatrix. 
During  the  course  of  administration  the  executors  filed  their 
petition,  praying  for  an  order  directing  partial  distribution  of 
the  estate  and  asking  the  direction  of  the  court  with  reference 
to  the  payment  of  interest,  the  legacy  of  Annie  Morrissey,  and 
as  to  whether  or  not  the  inheritance  tax  against  the  bequest  in 
paragraph  11  of  the  will  was  to  be  paid  out  of  the  bequest  or 
out  of  the  residuary  estate,  and  what  sum  of  money  should 
be  paid  by  the  executors  to  the  trustee  under  paragraph  11  of 
the  will.  A  petition  for  partial  distribution  was  also  filed  by 
Marguerite  Morrissey  and  the  Merchants*  National  Bank  of 
Billings,  praying  for  an  order  that  Marguerite  Morrissey  be 
entitled  to  receive  and  have  distributed  to  her  the  sum  of 
$15,000  bequeathed  by  the  will  to  her  mother,  Annie  Morrissey, 
and,  as  time  and  conditions  permitted,  that  she  have  distributed 
to  her  the  one-sixth  of  the  remainder  devised  and  bequeathed 
to  Annie  Morrissey;  that  Marguerite  Morrissey  and  the  Mer- 
chants' National  Bank  be  entitled  to,  and  have  distributed  to 
them,  the  sum  of  $200,000,  together  with  the  earnings  and  in- 
terest collected  and  received  since  the  date  of  the  death  of  the 
testatrix,  January  1,  1918,  on  the  sum  of  $200,000;  that  the 
real  property  mentioned  in  paragraph  11  of  the  will  be  set 
over  and  distributed  to  the  petitioners. 

A  hearing  was  had  on  the  petitions  by  the  court  without  a 
[1]  jury,  at  which  oral  evidence  was  produced.  Under  our 
statute  the  court  should  not  have  entertained  the  petition  of 
the  executors.  Sections  7664  and  7669,  Revised  Codes,  both 
provide  that  it  is  any  heir,  devisee  or  legatee  who  may  present 
his  or  her  petition,  and,  while  the  executor  or  administrator 
may  appear  and  resist  the  application,  nowhere  is  he  given  the 
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right  to  petition  for  partial  distribution.  This  point  is  well 
settled  Tinder  California  statutes  identical  with  ours.  {Estate 
of  Letellier,  74  Cal.  311,  312,  15  Pac.  847 ;  Alcorn  v.  Brischke, 
133  Cal.  655,  66  Pac.  15;  Estate  of  Toung,  149  Cal.  173,  85 
Pac.  145.)  The  superior  court  in  probate  has  no  jurisdiction 
to  entertain  a  proceeding  for  partial  distribution  on  the  pe- 
tition of  an  administrator.  A  decree  so  rendered  is  void,  as 
the  statute  authorizes  the  proceeding  on  the  petition  of  an  heir, 
devisee,  or  legatee  only.  (Alcorn  v.  Oieseke,  158  Cal.  396, 
111  Pac.  98.)  Therefore  there  was  nothing  before  the  court 
at  the  hearing  but  the  petition  of  Marguerite  Morrissey  and 
the  Merchants'  National  Bank  and  the  oral  testimony  of  two 
witnesses.  Thereafter  the  court  made  findings  of  fact  and  con- 
clusions of  law,  and  they  will  be  considered  as  having  been  ' 
made  on  matters  that  were  properly  before  the  court.  The 
findings  of  fact,  briefly,  were: 

That  Annie  Morrissey,  a  sister  of  Kate  Fratt,  was  a  benefi- 
ciary under  her  will,  and  that  she  died  prior  to  the  death  of 
Kate  Fratt,  leaving  Marguerite  Morrissey,  likewise  a  benefi- 
ciary under  the  will,  as  her  sole  surviving  lineal  descendant; 
that  the  Merchants'  National  Bank  of  Billings,  Montana,  was 
qualified  under  the  provisions  of  the  will,  and  had  consented  to 
act  as  trustee  for  the  funds  and  property  designated  in  the 
will ;  that  notice  to  creditors  had  been  duly  given,  and  time  for 
presentation  of  claim  had  expired;  that  aU  debts  had  been 
paid  and  the  estate  was  ready  for  partial  distribution ;  that  cer- 
tain devises  and  bequests  were  made  in  trust;  and  that  the 
will  provided  nons  of  the  bequests  should  bear  interest.  Based 
upon  the  foregoing  findings  of  fact,  conclusions  of  law  were 
given  substantially  as  follows:  That  the  executors  should  pay 
no  interest  upon  the  trust  legacies  from  the  date  of  the  death 
of  decedent ;  that  the  bequests  and  legacies  in  the  will  to  Annie 
Morrissey  lapsed  by  reason  of  her  death  prior  to  the  death  of 
the  testatrix,  but  that  the  devise  of  her  interest  in  the  real 
estate  did  not  lapse;  that  the  executors  should  pay  to  the 
Merchants'  National  Bank,  trustee,  the  sum  of  $150,000  as  the 
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will  pranded ;  and  that  the  inheritance  tax  against  the  bequest 
mentioned  in  paragraph  11  of  the  will  should  be  paid  out  of 
the  beqneflt  itself  and  not  from  the  residuary  estate. 

Marguerite  Morrissey  und  the  Merchants'  National  Bank  ex- 
cepted to  the  findings  of  fact  and  conelnsions  of  law  and  moved 
the  conrt  to  make  additional  findings  and  condnsions,  which 
motion  was  denied,  and  the  court  made  its  order  of  partial 
distribution,  in  part  as  follows: ''  •  •  •  It  is  ordered  that 
no  interest  should  be  pi^d  by  said  executors  upon  any  legacy 
under  said  will,  and  in  xwrticular  that  no  interest  should  be 
paid  on  the  legacies  mentioned  in  paragraphs  7,  10,  11,  12 
and  15  of  said  will  [legacies  in  trust] ;  that  the  bequests  and 
legacies  mentioned  in  said  will  to  Annie  Morrissey  lapsed  by 
reason  of  her  death  prior  to  the  death  of  Kate  Fratt,  and  the 
one-sixth  interest,  mentioned  in  paragraph  19  [residuary  es- 
tate] of  said  will,  bequeathed  to  the  said  Annie  Morrissey, 
deceased,  lapsed  by  reason  of  her  death  prior  to  the  death  of 
Kate  Fratt,  deceased,  in  so  far  as  the  same  applies  to  the 
personal  property  belonging  to  said  estate,  but  not  as  to  any 
interest  in  real  estate  devised  to  her  by  paragraph  19  of  said 
will;  that  any  such  interest  in  real  estate  devised  to  her  by 
the  terms  of  paragraph  19  of  said  will  is  to  be  distributed 
to  her  daughter.  Marguerite  Morrissey;  that  the  sum  of 
$150,000  should  be  paid  by  said  executors  to  said  Merchants' 
National  Bank  of  Billings,  as  trustee,  under  the  provisions  of 
paragraph  11  of  said  will,  less  the  inheritance  tax  thereon ;  that 
each  bequest,  legacy,  and  devise,  including  said  bequest  of 
$150,000,  shall  pay  its  share  of  the  state  inheritance  tax  under 
the  laws  of  Montana,  instead  of  the  whole  of  said  inheritance 
tax  being  paid  out  of  the  residuary  estate." 

Five  assignments  of  error  are  made,  and  they  will  be  con- 
sidered in  order. 

The  contention  is  made  that  Marguerite  Morrissey  should 
succeed  to  the  rights  of  her  mother,  Annie  Morrissey,  in  the 
legacy  of  $15,000  bequeathed  her  by  the  will.  To  sustain  this 
viewpoint   necessitates   doing   violence   to  the   clear,   distinct, 
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[2]  legal,  and  accepted  definition  of  the  words  ''devise"  and 
"bequest."  Bouvier  defines  ** devise"  as  **a  gift  of  real  prop- 
erty by  a  last  wUl  and  testament,"  and  ''bequest"  as  "a  gift 
by  will  of  personal  property." 

Undoubtedly  the  legislature,  in  framing  our  statutes,  used 
[3,4]  both  these  words  in  their  correct  and  approved  legal 
and  technical  sense.  A  clear-cut  distinction  is  apparent  in  the 
mere  reading  of  sections  4758  and  4789,  Revised  Codes,  cited 
by  appellant.  In  the  sections  with  reference  to  testamentary 
disposition  of  real  property,  viz.,  sections  4759,  4760,  4777, 
4787,  4790,  4796,  4801,  and  4804,  the  words  "devise"  and 
"bequeath"  are  both  used.  Sections  4778  and  4779  show  un- 
erringly the  intent  of  the  legislature  and  its  careful  discrimina- 
tion in  the  use  of  the  appropriate  words. 

"Words  and  phrases  are  construed  according  to  the  context 
and  the  approved  usage  of  the  language;  but  technical  words 
and  phrases,  and  such  others  as  have  acquired  a  peculiar  and 
appropriate  meaning  in  law,  or  are  defined  in  the  succeeding 
section,  are  to  be  construed  according  to  such  peculiar  or  ap- 
propriate meaning  or  definition."     (Sec.  8070,  Rev.  Codes.) 

Under  California  statutes  formerly  identical  with  ours  and 
under  those  of  Nevada  on  this  question,  the  courts  held  to  the 
distinction  and  technical  meaning.  {In  re  Boss'  Estate,  140 
Cal.  282,  73  Pac.  976;  Estate  of  Spreckels,  5  Cof.  Prob.  Dec. 
348;  In  re  Lewis'  Estate,  39  Nev.  445,  4  A.  L.  B.  241,  159  Pac. 
961.) 

Accordingly  the  legacy  of  $15,000  and  any  residuary  legacy 
to  Annie  Morrissey  lapsed  upon  her  death,  and  the  bequests 
reverted  to  the  estate  of  Kate  Fratt,  deceased.  As  to  these 
legacies,  decedent  died  intestate,  and  they  must  be  distributed 
to  her  heirs  under  the  laws  governing  intestacy. 

With  respect  to  the  real  estate,  if  there  be  any,  contained  in 
the  residuary  estate,  Marguerite  Morrissey  succeeds  to  the  in- 
terest of  her  mother.     (Sec.  4758,  Rev.  Codes.) 

The  second  assignment  has  been  covered  by  what  has  already 
been  said  concerning  the  disposition  of  the  entire  interest  in 
the  estate  had  by  Annie  Morrissey. 
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Complaint  is  made  that  the  order  for  partial  distribution 
[6]  deprives  Marguerite  Morrissey  of  the  income  given  her 
under  the  terms  of  the  will  from  the  date  of  the  death  of  the 
testatrix  upon  the  sums  of  $50,000  and  $150,000,  respectively. 
Under  paragraph  20f  of  the  will,  it  is  distinctly  stated  that 
''none  of  the  said  bequests  shall  bear  interest." 

The  oral  testimony  at  the  hearing  showed  that  the  property 
of  Mrs.  Fratt  at  the  time  of  her  death  consisted  of  notes,  real 
estate  and  securities  of  different  kinds.  There  were  no  funds 
set  apart  to  place  in  the  hands  of  the  executors  to  carry  out 
the  bequests,  and  the  trustee  agreed  to  accept  in  partial  pay- 
ment of  the  trust  funds  under  the  will  certain  securities  at 
a  valuation  of  $195,115.28,  in  lieu  of  cash,  so  that  partial  dis- 
tribution might  be  made. 

The  bequests  to  Marguerite  Morrissey  were  neither  simple 
bequests  of  income  nor  of  income  from  specific  property  be- 
longing to  the  estate.  The  incomes  were  those  that  would  be 
derived  from  the  investment  of  funds,  subject  to  the  approval 
of  the  court  and  from  a  building  to  be  erected  on  certain 
property  by  the  trustee. 

Under  the  plain  and  unmistakable  provisions  of  this  will, 
no  interest  could  be  paid  on  the  bequests,  and  Marguerite 
Morrissey  is  not  entitled  to  any  income  or  interest  with  re- 
spect to  the  sum  of  $50,000  until  it  is  invested  by  the  trustee 
and  earnings  accrued,  and  with  respect  to  the  building  until 
it  had  been  erected  and  an  income  derived  therefrom. 

We  quote  from  In  re  Brown's  Estate,  143  Cal.  450,  77  Pac. 
160,  decided  under  statutes  identical  with  ours,  and  cited  by 
respondents:  **The  appellant  cites,  in  support  of  her  claim 
to  payment  from  date  of  death,  section  1366  of  the  Civil  Code, 
as  follows:  *In  case  of  a  bequest  of  the  interest  or  income  of 
a  certain  sum  or  fund,  the  income  accrues  from  the  testator's 
death.'  If  this  section  was  applicable,  of  course  the  appellant 
would  be  entitled  to  the  monthly  payments  from  the  time  of 
the  death  of  the  testatrix.  But  the  bequest  in  this  case  was  not 
of  the  interest  or  income  of  a  certain  sum  to  be  paid  by  the 
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executors  of  the  estate.  The  testatrix  bequeathed  the  sum  of 
$5,000  to  certain  trustees,  and  the  monthly  income  was  to  be 
paid  by  the  trustees,  and  not  by  the  executors.  Necessarily  the 
trustees  could  not  begin  payment  until  they  received  the  fund 
and  invested  it  so  as  to  produce  an  income.  The  intention  of 
the  testatrix  must  therefore  have  been  that  payments  were  not 
to  begin  until  the  fund  from  which  it  was  to  be  produced  was 
distributed  to  the  trustees,  who  were  to  make  the  payments. 
The  distinction  is  thus  stated:  *  Where  he  absolutely  gives  the 
beneficiary  a  given  income,  and  merely  indicates  in  his  will 
the  source  from  which  it  is  to  be  obtained,  the  general  rule  is 
that  the  income  in  such  case  is  to  be  estimated  from  the  death 
of  the  testator.  •  •  •  But,  where  the  bequest  is  only  of 
the  income  to  be  obtained  from  a  certain  specified  fund, 
•  •  •  it  is  held  that  the  beneficiary  can  receive  only  the 
actual  income  when  received  from  such  fund. '  (Page  on  Wills, 
sec.  601.)  A  gift  of  an  income  from  a  certain  fund  is  not 
an  annuity,  and  interest  does  not  begin  thereon  until  one  year 
from  the  death  of  the  deceased.  •  •  •  As  to  the  claim  that 
she  is  entitled  to  interest  on  the  $5,000  bequeathed  to  the 
trustee,  we  think  that  that  is  covered  by  the  provision  in  the 
will  that  the  executor  should  not  be  charged  with  interest  upon 
any  bequest  there^l  made."  (See,  also,  Paul  v.  Williams,  59 
Hun,  625,  13  N.  Y.  Supp.  701 ;  Id,,  136  N.  Y.  644,  32  N.  E. 
1015;  Hawaiian  Trust  Co.  v.  Von  Holt,  216  U.  S.  367,  54 
L.  Ed.  519,  30  Sup.  Ct.  Bep.  303;  Deal  v.  ScJUomberg,  20 
Nev.  330,  22  Pac.  155.) 

It  is  next  claimed  that  the  appellant's  rights  were  prejudiced 
[6]  by  the  court  in  failing  to  set  aside  the  lots  in  which  Mar- 
guerite Morrissey  was  given  a  life  estate.  Section  7669,  Revised 
Codes,  reads  in  part:  *'If  at  the  hearing  it  appear  that  the 
estate  is  but  little. indebted,  and  that  the  share  of  the  party 
applying  may  be  allowed  to  him  without  loss  to  the  creditors 
of  the  estate,  the  court  or  judge  must  make  an  order  in  con- 
formity with  the  prayer  of  the  applicant"  requiring:  (1)  A 
bond  in  case  there  are  debts,  and,  if  there  are  none,  apd  th? 
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time  for  filing  or  presenting  claims  has  expired,  the  bond  will 
be  dispensed  with;  (2)  the  execntor  or  administrator  to  de- 
liver to  the  heir,  legatee,  or  devisee  the  proceeds  of  the  estate 
to  which  she  maj  be  entitled,  or  only  a  part  thereof,  designat- 
ing it." 

Under  the  petition  and  oral  testimony,  it  is  shown  that  there 
are  no  debts;  that  due  notice  to  creditors  was  given;  that  the 
time  during  which  claims  could  be  filed  or  presented  had  ex- 
pired; that  a  suitable  building  would  cost  $150,000;  and  that 
the  estate  had  funds  and  securities  amply  sufficient  to  cover 
the  amount  prayed  for  in  the  petition.  Therefore,  on  this 
showing,  we  think  the  court  should  have  set  aside  to  the  trus- 
tee, not  only  the  real  estate,  but  likewise  the  sum  of  $50,000 
to  be  invested  by  the  trustee,  and  the  sum  of  $150,000  to  erect 
the  building. 

Finally  error  is  urged  in  that  the  court  ordered  that  the 
[7]  inheritance  tax  should  be  deducted  from  the  trust  funds 
set  over  to  the  bank,  and  that  each  bequest,  legacy  or  devise 
should  pay  its  share  of  the  state  inheritance  tax,  instead  of 
the  entire  tax  being  paid  out  of  the  residuary  estate. 

The  order  is  incomplete.  The  entire  question,  as  stated  by 
counsel,  resolved  itself  into :  Upon  what  sum  should  Marguerite 
Morrissey  pay  inheritance  tax  at  this  timet  If  she  is  obliged 
to  pay  tax  on  the  value  of  the  estate  which  passes  to  her,  is 
the  trustee  bound  at  this  time  to  pay  tax  on  the  remainder? 
Can  the  tax  on  the  remainder  only  be  collected  when  such 
remainder  vests  in  the  person  who  eventually  shall  receive  the 
same? 

Under  section  7724,  Revised  Codes,  all  property  which  passes 
by  will  or  the  intestate  law  is  subject  to  a  tax.  This  tax  is 
on  the  right  to  take  by  will  or  succession.  '*The  burden  of 
the  tax  is  not  imposed  upon  the  property  itself,  but  upon  the 
privilege  of  acquiring  property  by  inheritance.  In  nearly  all 
inheritance  tax  laws  the  statutes  provide  for  appraising  prop- 
erty to  be  inherited,  but  the  object  of  such  valuation  is  not  to 
tax  the  property  itself.     It  is  to  arrive  at  and  measure  a 
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price  by  which  the  privilege  of  inheriting  can  be  valued.'' 
(€hUtTu)rpe  y.  Fv/rrieU,  20  Mont.  299,  39  L.  E.  A.  170,  51 
Pac.  267.) 

Marguerite  Morrissey  must  pay  for  the  privilege  of  inherit- 
ing, but  she  cannot  be  called  upon  to  pay  more  than  that  which 
is  measured  by  the  value  of  her  inheritance.  Under  section 
7724,  the  lots  and  whatever  sum  the  building  costs  must  be 
taxed.  In  accordance  with  section  7738,  the  value  of  the 
beneficiary's  interest  under  the  tax  to  be  paid  is  determined, 
while  section  7725  declares  the  tax  shall  be  immediately  due 
and  payable  to  the  county  treasurer,  together  with  interest 
thereon,  ^d  shall  be  and  remain  a  lien  on  the  property  until 
paid. 

It  cannot  be  determined  at  this  time  in  whom  or  when  the 
remainder  of  the  estate  will  vest.  When  Marguerite  Morrissey 
dies,  the  estate  becomes  the  property  of  her  children  or  their 
lineal  descendants.  In  case  of  no  issue  then  it  descends  to  the 
children  of  B.  M.  Sheehan.  If  any  of  his  children  should 
die  during  the  life  estate  of  Marguerite  Morrissey,  the  share 
of  that  child  shall  pass  to  its  lineal  descendants,  and,  if  both 
niece  and  B.  M.  Sheehan  die  without  issue,  it  then  becomes  the 
joint  property  of  two  corporations. 

A  similar  situation  is  well  analyzed  under  the  former  inherit- 
ance tax  statutes  of  New  York,  very  similar,  if  not  identical, 
with  our  own:  '^The  appraiser  was  unable  to  determine  how 
many  x>€rsons  might,  under  the  terms  of  the  will  of  the  tes- 
tator, at  some  future  time  acquire  the  remainder  interests  in 
the  estate,  or  who  those  persons  might  be,  or  in  what  pro- 
portions they  might  take.  The  learned  counsel  for  the  comp- 
troller does  not  suggest  any  answer  to  this  diflSculty,  and  the 
specification  of  objection  in  his  notice  of  appeal  is  that  a  tax 
should  have  been  imposed  upon  'the  remainder  interests.' 
Such  a  tax  would  clearly  be  on  the  property,  and  not  on  the 
transfer.  The  difficulty  is  that  no  transfer  of  the  untaxed 
remainder  interests  has  been  eflPeeted.  A  method  by  which 
ultimate  ownership  of  those  interests  may  be  determined  has 
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been  indicated.  A  transfer  haa  been  initiated  which  will  even- 
tually be  confiummated  in  one  of  its  several  possible  forms,  but 
the  title  to  the  property  after  the  expiration  of  the  life  estates 
of  the  widow  and  the  four  children  of  the  testator  has  not 
yet  been  transferred  to  or  vested  in  any  person  whomsoever. 
To  constitute  a  transfer,  there  must  be  a  transferee.  To  cre- 
ate a  taxable  transfer,  there  must  be  a  person  or  corporation, 
capable  of  identification,  who  receives  a  transfer  in  such  form 
that  the  tax  on  the  transfer  may  be  paid  ^out  of  the  property 
transferred.'  In  the  present  case  the  ultimate  title  to  the 
remainder  interests  is  'in  abeyance'  and  belongs  to  no  one. 
They  can  be  sold  by  no  one,  and  no  tax  can  be  paid  out  of 
them  by  anyone.  If  it  be  said  that  a  transfer  has  been 
effected  to  the  trustees,  the  plain  answer  is  that  their  title  is 
:neasured  by  their  trust  duties  and  by  the  rights  of  the  bene- 
ficiaries under  the  valid  trusts,  and  ends  where  that  of  the 
ultimate  remaindermen  begins.  The  statute  must  be  enforced 
according  to  its  terms  or  not  at  all.  Since  the  only  tax  is 
one  upon  transfers,  no  tax  can  be  imposed  or  collected  unless 
a  transfer  is  shown,  and  all  doubtful  questions  must  be  solved 
in  favor  of  the  taxpayer  and  against  the  state.  (In  re  McPher- 
son,  104  N.  T.  306,  10  N.  E.  685;  In  re  Enston's  WUl,  113 
N.  Y.  174,  3  L.  R.  A.  464,  21  N.  E.  87;  In  re  Vassar,  127 
N.  Y.  1,  27  N.  E.  394.)  By  section  222  of  the  transfer  tax  law 
the  executors  are  personally  liable  for  any  tax  imposed,  and 
they  must  pay  it  out  of  the  property  transferred.  They  must 
not  pay  it  out  of  the  property  transferred  to  the  life  bene- 
ficiaries, either  in  whole  or  in  part,  for  their  interests  have 
already  been  fully  taxed.  To  make  the  payments  out  of  the 
principal  of  the  estate  would  be  to  deprive  the  life  beneficiaries 
of  the  income  which  the  amount  of  the  tax  would  produce. 
The  learned  counsel  for  the  respondent  suggests  cases  where 
the  extent  of  the  very  obvious  wrong  and  hardship  of  such  a 
payment  would  be  even  greater  than  in  the  present  one,  but 
the  facts  of  the  estate  now  before  me  are  sufficient  to  call  for 
the  application  of  a  legal  principle.     The  tax  is  to  be  paid 
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'out  of  the  property  transferred/  and  only  one  tax  is  to  be 
charged  npon  one  transfer.  To  compel  one  person  to  pay  from 
his  estate  a  tax,  or  even  a  small  portion  of  a  tax,  properly 
chargeable  against  the  estate  of  another,  is  to  do  a  thing  not 
justifiable  upon  principle,  and  not  required  by  the  statute. 
They  may  not  pay  it  out  of  the  remainder  interests,  for  the 
reason  that  they  have  no  control  over  such  interests,  and  no 
power  is  to  be  found  in  the  will  or  in  the  statute,  or  could  be 
granted  by  any  court,  to  sell  such  remainder  interests  for  the 
purpose  of  paying  the  tax,  and  be  relieved  from  personal  lia- 
bility for  such  sale.  The  fact  that  no  appraisal  of  the  re- 
mainder interests  can  now  be  made  is  less  important  than  it 
would  be  if  it  were  not  for  the  fact  that  by  section  222  of 
the  transfer  tax  law,  as  amended  in  1897,  and  as  it  stood  at 
the  time  of  the  death  of  the  decedent,  the  tax  on  the  remainder 
interests  ^  shall  accrue  and  become  due  and  payable  when  the 
persons  or  corporations  beneficially  entitled  thereto  shall  come 
into  actual  possession  or  enjoyment  thereof.'  The  report  of  the 
appraiser  and  the  order  made  thereon  are  affirmed,  -and  the 
remainder  interests,  after  the  death  of  the  widow  and  children 
of  the  decedent,  are  determined  not  to  be  taxable  at  the  pres- 
ent time,  but  without  prejudice  to  any  proceeding  for  the  taxa- 
tion of  such  remainder  interests,  or  any  of  them,  when  the  per- 
sons eventually  entitled  thereto  can  be  ascertained."  {In  re 
EoweU'8  Estate,  34  Misc.  Rep.  432,  69  N.  Y.  Supp.  1016; 
see,  also.  In  re  Eoyt,  31  Misc.  Rep.  720,  76  N.  T.  Supp.  504.) 

We  approve  of  the  above  reasoning  and  language,  and  think 
it  applicable  to  the  case  before  us.  We  therefore  hold  the  re- 
mainder estate  cannot  be  taxed  at  this  time. 

For  the  reasons  herein  stated,  we  recommend  that  the  cause 
be  remanded  to  the  lower  court,  with  directions  to  modify  the 
order  to  the  extent  that  the  lots  mentioned  in  the  will  and  the 
sums  of  $50,000  and  $150,000  be  set  over  to  the  trustee;  that 
appraisers  be  appointed  by  the  court  to  properly  appraise  the 
value  of  the  life  estate  of  Marguerite  Morrissey  and  estimate 
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the  inheritanoe  tax  due  thereon;  and  that  it  be  ordered  that 
no  tax  be  levied  at  this  time  against  the  remainder  estate. 

Mb.  Commissioneb  Spencbb,  being  disqualified,  takes  no 
part  in  the  foregoing  opinion. 

Feb  Cublam:  For  the  reasons  given  in  the  foregoing  opinion , 
it  is  ordered  that  the  cause  be  remanded  to  the  lower  court, 
with  directions  to  modify  the  order  to  the  extent  that  the  lots 
mentioned  in  the  will  and  the  sums  of  $50,000  and  $150,000 
be  set  over  to  the  trustee;  that  appraisers  be  appointed  by 
the  court  to  properly  appraise  the  value  of  the  life  estate  of 
Marguerite  Morrissey  and  estimate  the  inheritance  tax  due 
thereon;  and  that  it  be  ordered  that  no  tax  be  levied  at  thia 
time  against  the  remainder  estate. 

Modified. 


BLACKFOOT   LAND   DEVELOPMENT    CO.,    Respondent, 

V.  BUEKS,  Appbllant. 

(No.  4,403.) 
(Submitted  June  6,  1921.    Deeided  July  1,  1921.): 

[199  Pae.  685.] 

Real  Property — Adverse  Possession — Essentials — Evidence— In-^ 

sufficiency — Taking  Case  from  Jury — Effect. 

Adverse  Possession — Payment  of  Taxes — Evidence. 

1.  Since  payment  of  taxes  was  not,  prior  to  the  enactment  of 
Chapter  3,  Laws  of  1917,  an  element  of  adverse  possession,  the  fact 
that  the  holder  of  the  legal  title  paid  the  taxes  on  the  land  in 
question  was  of  no  evidentiary  value,  further  than  as  tending  to 
show  that  he  had  not  abandoned  it. 

Same — ^Declarations  by  Claimant  not  Controlling. 

2.  The  fact  that  the  holder  of  land  under  an  adverse  claim  did  not 
declare  that  he  owned  the  land  or  that  he  was  holding  it  ad- 
versely to  the  interest  of  the  true  owner,  is  not  of  controlling  weight 
as  evidence,  since  the  question  of  adverse  title  is  determinable  by 
the  claimant's  actions  rather  than  words. 


1.    What  essential  to  adverse  possession,  see  notes  in  28  Am.  St. 
158;  88  Am.  St.  Bep.  701. 
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Same — ^Occupation  Deemed  in  Sabordination  to  Legal  Title. 

3.  Under  section  6435,  Revised  C!ode8>  the  occupation  of  propertj 
hy  one  not  the  owner  is  deemed  to  have  been  under  and  in  subordi- 
nation to  the  legal  title. 

Same — ^Possession  Alone  Insufficient  to  Support  Claim. 

4.  The  question  of  adverse  possession  is  one  of  intention,  and  the 
possession  must  be  of  such  a  character  as  to  afford  the  owner  the 
means  of  knowing  of  the  claim  asserted,  possession  alone,  though  open 
and  notorious,  being  insufficient. 

Same — Evidence — ^Insufficiencj. 

5.  Evidence,  in  an  action  in  ejectment  the  defense  to  which  was 
title  by  adverse  possession,  that  defendant's  predecessor  to  whose 
interest  in  the  land  he  succeeded  under  a  will,  had  fenced  the  land 
in  connection  with  a  portion  of  his  own,  and  occupied  and  cultivated 
it,  that  he  repeatedly  endeavored  to  purchase  it  from  plaintiff;  that 
defendant,  closely  associated  with  decedent  did  not  know  that  it 
was  being  held  adversely  by  decedent,  and,  as  executor  of  his  estate, 
did  not  list  the  property  in  his  inventory,  etc,  held  insufficient  to 
warrant  a  judgment  in  his  favor. 

Same — Insufficiency  of  Evidence — Taking  Case  from  Jury  not  Denial  of 
Trial  by  Jury. 

6.  The  evidence  in  support  of  defendant's  claim  having  been  in- 
sufficient to  sustain  either  a  verdict  or  finding  in  his  favor,  the 
court  did  not  err  in  taking  the  case  from  the  jury,  setting  aside 
its  findings,  making  findings  of  its  own  and  rendering  judgment 
for  plaintiff,  and  its  action  was  not  objectionable  as  depriving  de- 
fendant of  his  right  of  trial  hj  jury. 

Appeal  from  District  Court,  Missoula  County;  Theodore 
lentz,  Judge. 

Action  by  the  Blackfoot  Land  Development  Company,  a 
corporation,  against  W.  C.  Buries.  Judgment  for  plaintiff 
and  defendant  appeals.    Affirmed. 

Messrs,  Madeen  &  Eussell,  for  Appellant,  submitted  a  brief; 
Mr,  Chas,  A,  Russell  argued  the  cause  orally. 

The  case  at  bar  is  in  ejectment,  purely  a  law  action  and 
the  issues  made  by  the  pleadings  are  purely  legal  issues,  and 
no  equitable  principles  are  invoked  and  none  are  shown  by 
the  record  to  exist.  The  defendant  was,  therefore,  entitled  to 
a  jury  trial  of  the  issues  of  fact  made  by  the  pleadings  as  a 
matter  of  right,  and  the  above  findings  of  the  jury  are  binding 
and  conclusive  on  the  court.  (15  Cyc.  11;  9  R.  C.  L.,  s^c.  2j 
Ferris  v.  McNally,  45  Mont.  20,  121  Pac.  889.) 

60  Mont.— 85 
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This  case  is  for  all  practical  purposes  the  old  common-law 
action  of  ejectment.  The  court  on  its  own  motion  submitted 
to  the  jury  the  two  questions  evidently  deemed  to  cover  the 
points  in  controversy,  and  the  jury,  upon  due  deliberation, 
answered  both  questions,  "No,"  and  against  respondent's  con- 
tention. By  these  answers  respondents  are  bound.  (Mills  v. 
Fletcher,  100  CaL  142,  34  Pac.  637.) 

While  the  record  is  conclusive  that  plaintiff  knew  of  the 
occupancy  of  Donovan  and  of  the  indosure  by  fence  since 
1902,  no  action  was  commenced  to  dispossess  him  during  his 
lifetime  and  not  until  his  lips  were  sealed  in  death.  Within 
a  short  time  afterward  this  action  was  commenced  to  dispossess 
his  successor  in  interest.  Even  if  he  did  offer  to  purchase, 
it  IS  a  well-settled  rule  of  law  th^t  an  offer  to  purchase  an 
outstanding  title  or  interest  is  not  a  recognition  of  ownership 
that  interrupts  the  adverse  possession.  (Cannon  v.  Stockman, 
36  Cal.  535,  95  Am.  Dec.  205.)  The  foregoing  case  appears 
to  be  the  leading  authority  on  that  question,  and  is  fully  sup- 
ported by  the  following  authorities:  B.  C.  L.,  sec.  41;  Corpus 
Juris,  sees.  150,  153. 

Of  the  numerous  cases  involving  adverse  claim  decided  by 
this  court,  we  shall  content  ourselves  with  citing  Rude  v. 
Marshall,  54  Mont.  27,  166  Pac.  298,  that  it  is  not  necessary 
for  the  adverse  claimant  to  proclaim  from  the  housetops  his 
purpose. 

Messrs.  Murphy  dk  Whiilock  and  Mr.  Elmer  E.  Hershey,  for 
Bespondent,  submitted  a  brief;  Mr,  A.  N,  Whitlock  argued  the 
cause  orally. 

There  is  a  line  of  Missouri  cases  laying  down  the  rule  that 
in  actions  in  ejectment,  where  the  answer  asks  for  affirmative 
equitable  relief,  the  nature  of  the  action  is  changed  to  an  equi- 
table one.  (Swan  v.  Steven,  143  Mo.  384,  45  S.  W.  270;  Myers 
V.  Schuchnum,  182  Mo.  159,  81  S.  W.  618 ;  Short  v.  Kidd,  197 
S.  W.  64;  Titus  V.  Development  Co,,  264  Mo.  229,  174  S.  W. 
432.) 
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We  beliefve  that  the  doctrine  of  these  cases  is  sound.  De- 
fendant's conduct  throughout  the  case  and  every  incident  of 
the  trial  show  clearly  that  both  the  court  and  the  attorneys 
treated  it  as  a  suit  in  equity.  The  following  cases  establish 
the  rule  in  this  state  that  the  supreme  court  will  review  a 
case  upon  the  same  theory  upon  which  it  is  tried  and  that  a 
party  is  estopped  from  urging  a  different  theory  on  appeal. 
(Talbot  V.  Biiite  City  Water  Co.,  29  Mont.  17,  73  Pac.  1111; 
Hendrickson  v.  Wallace,  29  Mont.  504,  75  Pac.  355 ;  Mares  v.  ZWi- 
lon,  30  Mont.  117,  75  Pac.  963;  Dempster  v.  Oregon  Short 
Line,  37  Mont.  341,  96  Pac.  717;  Baiche  v.  Morrison,  47  Mont. 
131,  130  Pac.  1074;  Snvith  v.  Barnes,  51  Mont.  203,  Ann.  Cas. 
1917D,  330,  149  Pac.  963;  Batch  v.  Helena  L.  &  Ry.  Co,,  52 
Mont.  517,  159  Pac.  411.) 

Defendant's  evidence  did  not  make  out  a  case.  Following 
his  example,  we  rely  upon  the  case  of  Bude  v.  Marshall,  54 
Mont.  27,  166  Pac.  298.  There  this  court  reaflSrms  the  proposi- 
tion that  it  had  laid  down  in  the  earlier  decisions  in  this  state, 
that  where  legal  title  is  shown  in  one  person  and  possession  in 
another,  it  will  be  presumed  in  the  first  instance  that  tbe  de- 
fendant held  possession  in  subordination  to  such  legal  title. 
In  that  case,  there  was  a  showing  of  further  facts  indicating 
clearly  not  only  the  actual  possession  by  the  defendant,  but 
the  claim  of  right,  which  is  always  necessary  to  establish  ad* 
verse  possession  and  which  claim  was  so  clearly  defined  and 
explained  by  this  court  in  the  case  of  Morrison  v.  Linn,  in  50 
Mont.  396,  147  Pac.  166.  In  Rtide  v.  Marshall,  for  instance, 
the  court  comments  upon  the  fact  not  only  that  a  substantial 
inclosure  was  made,  but  that  it  was  apparent  that  this  act 
of  inclosure  was  directed  against  the  legal  owner  and  that  at 
the  time  it  was  erected  there  was  some  friction  and  contro- 
versy between  the  parties,  all  of  which  characterizes  the  de- 
fendant's claim  as  hostile.  The  court,  in  the  later  case  of 
Shinors  v.  Joslin,  56  Mont.  10,  180  Pac.  574,  goes  no  further 
than  to  reaffirm  what  was  said  in  the  case  of  Rude  v.  Marshall. 
In  our  case  we  have  nothing  more  than  cultivation  and  in- 
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closure  of  a  portion  of  this  land  together  with  land  which  ad- 
Tnittedly  belonged  to  defendant  Defendant's  case  certainly 
brought  out  no  showing  of  a  hostile  claim  or  daim  of  right 
at  all,  but  is,  in  fact,  nothing  more  than  a  showing  of  the  bare 
occupation  of  agricultural  land,  and  if  any  presumption  arises 
from  such  occupation,  it  is,  we  submit,  that  the  same  is  sub- 
ordinate  to  the  right  to  the  legal  owner. 

MR.    CHIEF   COMMISSIONER  POORMAN  prepared  the 

opinion  for  the  court. 

Appeals  by  defendant  from  a  judgment  entered  in  favor  of 
plaintiff  and  from  an  order  of  the  court  overruling  defendant's 
motion  for  a  new  trial. 

The  action  is  in  ejectment.  The  complaint  contains  the 
usual  allegations  in  such  actions.  In  his  answer  the  defendant 
admits  the  corporate  capacity  of  the  plaintiff  and  puts  in  issue 
all  the  other  material  averments  of  the  complaint  and  alleges 
as  a  first  separate  and  specific  defense  that  the  plaintiff  is  not 
the  real  party  in  interest,  and  as  a  second  separate  and  specific 
defense  defendant  alleges  title  in  himself  to  the  lands  in 
dispute  by  possession  and  adverse  use  for  more  than  ten  years 
prior  to  the  commencement  of  the  action. 

When  the  case  was  called  for  trial  there  was  some  discussion 
between  the  parties  as  to  whether  a  jury  was  required,  but 
they  failed  to  agree  upon  the  statement  of  facts,  and  the  court 
directed  that  a  jury  be  called.  The  defendant  then  admitted 
that  the  record  title  to  the  land  in  dispute  was  in  the  plaintiff, 
and  that  defendant  was  in  possession  of  the  land.  Thereupon 
plaintiff  rested,  and  evidence  was  introduced  by  defendant, 
and  rebuttal  evidence  by  plaintiff.  At  the  close  of  the  testi- 
mony **the  court  proceeded  to  settle  the  interrogatories  to  be 
submitted  to  the  jury,  and  announced  that  the  court  would 
submit  the  following."  Then  follows  the  two  interrogatories 
submitted.  The  defendant  then  requested  the  court  to  submit 
to  the  jury  two  questions  proposed  by  him.  The  request  of 
the  defendant  was  refused,  and  he  excepted  to  the  action  of 
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the  court  both  in  refusing  to  submit  the  interrogatories  pro- 
posed by  the  defendant  and  in  submitting  those  proposed  by 
the  court.  The  interrogatories  submitted  by  the  court  to  the 
jury  were  as  to  whether  the  defendant  or  his  predecessor  in 
interest  had  recognized  the  ownership  of  the  plaintiff  or  its 
predecessor.  The  jury  answered  both  in  the  negative.  The 
court  set  aside  the  findings  of  the  jury,  and  adopted  certain 
findings  proposed  by  the  plaintiff,  and  denied  other  findings 
proposed  by  the  defendant.  Judgment  w^s  subsequently  en- 
tered on  the  finding  adopted  to  the  effect  that  the  plaintiff 
was  the  owner  in  fee  of  the  land  in  question,  and  entitled 
to  possession  thereof.    No  damage  was  awarded  to  plaintiff. 

The  appellant  claims  th^t  the  court  erred  (1)  in  setting 
aside  the  findings  made  by  jury;  (2)  in  adopting  the  findings 
proposed  by  plaintiff;  (3)  in  denying  defendant's  request  to 
submit  the  two  additional  interrogatories  to  the  jury;  (4)  in 
rejecting  and  refusing  to  adopt  the  findings  proposed  by  the 
defendant;  (5)  in  making  and  giving  the  judgment  entered 
herein;  (6)  in  overruling  defendant's  motion  for  a  new  trial. 

The  land  in  dispute  consists  of  a  triangular  tract  containing 
about  twenty  acres  in  the  northeast  comer  of  section  33,  town- 
ship 13  north,  range  20  west,  the  record  title  of  the  entire 
section  being  in  the  plaintiff.  One  Theodore  Donovan  was,  up 
to  the  time  of  his  death,  the  owner  of  adjoining  land  described 
as  the  S.  E.  ^4  o'  section  28  in  said  township.  More  than 
ten  years  prior  to  his  death  Donovan  inclosed  a  part  of  the 
land  in  dispute,  together  with  portions  of  his  own  lands,  and 
used  the  same,  each  and  every  year  thereafter,  for  general 
agricultural  and  gardening  purposes.  On  June  2,  1915,  Dono- 
van died,  leaving  a  will  by  the  terms  of  which  he  devised 
and  bequeathed  all  of  his  property  of  "whatever  nature  and 
description  to  Mr.  and  Mrs.  W.  C.  Burks,"  and  Mr.  Burks  was 
by  the  will  appointed  "as  executor  and  administrator"  of  his 
estate,  and  on  June  26,  1915,  letters  were  issued  to  W.  C. 
Burks.  The  will  was  admitted  to  probate,  inventory  made  and 
filed,  the  estate  administered,  decree  of  final  distribution  made, 
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but  not  any  reference  was  made  to  the  land  in  dispute  in  any 
proceeding  in  the  probate  court.  Defendant's  witnesses  testi- 
fied that  Donovan  had  used  md  occupied  the  land  for  more 
than  ten  years  prior  to  his  death,  and  some  of  the  witnesses 
testified  that  Donovan  had  occupied  the  land  for  twenty-three 
or  twenty-four  years.  It  is  admitted  that  defendant  has.  been 
in  possession  of  the  land  since  October  1,  1917.  Defendant  tes- 
tified that  he  had  known  Donovan  for  fourteen  years  immedi- 
ately prior  to  his  death,  and  that  he  had  used  and  occupied 
this  land  consecutively  every  year;  that  he  had  seen  Donovan 
as  frequently  qs  once  a  month,  and  that  he  had  helped  him 
cultivate  the  land.  Donovan  was  moved  to  the  home  of  de- 
fendant during  his  last  illness,  and  died  there.  Defendant  now 
owns  the  S.  E.  14  of  said  section  28,  formerly  owned  by  Dono- 
van. Defendant  further  says  with  reference  to  Donovan's 
connection  with  the  land  that  ''he  always  talked  to  me  as 
though  he  owned  it,"  but  the  statements  made  by  Donovan 
are  not  in  the  record,  and  the  statement  made  by  the  witness 
is  only  his  conclusion. 

Plaintiff  does  not  dispute  the  occupancy  and  cultivation  of 
the  land  by  Donovan,  but  maintains  that  the  same  was  not 
adverse  to  plaintiff.  The  testimony  introduced  by  plaintifif 
tends  to  show  that  from  1906  to  within  three  months  of  the 
time  of  his  death,  Donovan  repeatedly  tried  to  purchase  this 
land  from  the  plaintiff,  and  its  immediate  predecessor  in  in- 
terest, and  that  he  never  did  make  any  claim  of  adverse  owner- 
ship; that  plaintiff  paid  taxes  on  the  land  during  all  of  this 
time.  Prior  to  the  death  of  Donovan,  one  W.  P.  Maclay  had 
agreed  with  plaintiff  to  purchase  all  of  said  section  33.  Maclay 
was  called  as  a  witness,  and  in  detailing  a  conversation  which 
he  had  with  Donovan,  about  a  month  before  his  death,  said: 
**I  was  up  there  and  stopped  in.  He  was  out  in  the  garden, 
and  we  got  to  talking  about  that  land,  and  he  said,  *If  you 
buy  this  section,  I  would  to  have  you  let  me  have  what  is 
here  this  side  of  the  road.  •  •  •  I  have  tried  to  buy  it, 
but  I  haven 't  been  able  to  do  it.    Perhaps  if  you  buy  the  whole 
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section,  yon  conld  do  it  that  way.'  "  This  evidence,  in  bo  far 
as  it  related  to  Donovan's  efforts  to  buy  the  land,  is  not  dis- 
puted. The  claim  that  the  action  is  not  brought  in  the  name 
of  the  real  party  in  interest  is  not  sustained  by  any  evidence. 
We  then  have  four  admitted  facts  in  this  case:  (1)  That  the 
plaintiff  has  the  record  legal  title  to  the  land  in  question;  (2) 
that  it  was  occupied  and  cultivated  by  Donovan  for  more  than 
ten  years  prior  to  the  commencement  of  the  action;  (3)  that 
Donovan  during  his  occupancy  repeatedly  tried  to  buy  the  land 
from  the  plaintiff  and  its  predecessor  in  interest;  (4)  that  de- 
fendant by  reason  of  the  will  succeeded  to  whatever  interest 
Donovan  had  in  the  land. 

The  payment  of  taxes  on  the  land  by  the  plaintiff  is  of  no 
[1]  value  as  evidence,  except  a  mere  incident  tending  to  show 
that  plaintiff  had  not  abandoned  the  land,  for  the  payment 
of  taxes  is  not  an  element  of  adverse  possession  unless  made  so 
by  statutory  requirement.  {Morrison  v.  Linn,  50  Mont.  396, 
147  Pac.  166.) 

There  was  not  any  statute  in  this  state  requiring  the  ad- 
verse holder  to  pay  taxes  until  the  enactment  of  Chapter  3  of 
the  Session  Laws  of  1917,  nor  is  the  fact  that  Donovan  did 
[2]  not  declare  that  he  owned  the  land  or  that  he  was  holding 
it  adversely  to  the  interest  of  the  plaintiff  of  controlling  weight 
as  evidence  for  it  is  actions  rather  than  words  that  must  de- 
termine the  question.  (Rude  v.  MarshaU,  54  Mont.  27,  166 
Pac.  298.) 

The  occupation  of  property  by  one  not  the  owner  is  deemed 
[3^4]  to  have  been  under  and  in  subordination  to  the  legal 
title.     (Section  6435,  Eev.  Codes;  Morrison  v.  lAnn,  supra.) 

''The  question  of  adverse  possession  is  one  of  intention.  The 
intention  must  be  discovered  from  all  the  circumstances  of  the 
case."    {Lamme  v.  Dodson,  4  Mont.  560,  2  Pac.  298.) 

''The  possession  of  real  estate  may  be  open  and  notorious 
and  still  not  be  adverse."  {Crawford  v.  Ahmes,  103  Mo.  88, 
15  S.  W.  341.) 
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The  adverse  possession  must  be  of  such  a  character  as  to 
afford  the  owner  the  means  of  knowing  of  it  and  of  the  claim. 
(Hicklin  v.  McClear,  18  Or.  126,  22  Pac.  1057.) 

Possession  alone  is  not  sufficient  to  sustain  a  claim  of  title 
[6]  by  adverse  possession.  Under  the  facts  presented  in  this 
ease,  the  sole  basis  of  defendant's  claim  are  the  provisions  of 
the  will,  and  the  fact  that  Donovan  fenced  a  part  of  the  land 
in  connection  with  a  portion  of  his  own,  and  occupied  and 
cultivated  the  same.  In  addition  to  the  presumption  that 
occupancy  is  subservient  to  the  legal  title  is  the  undisputed 
evidence  that  Donovan  repeatedly  tried  to  purchi^se  the  prop- 
erty from  the  plaintiff  and  its  predecessor  in  interest.  The 
defendant,  notwithstanding  his  close  association  with  Donovan, 
evidently  did  not  know  that  he  intended  to  hold  this  land 
adversely,  or  that  it  constituted  a  part  of  his  estate.  His  evi- 
dence was  to  the  effect  that  he  was  very  familiar  with  this 
land,  and  the  fact  that  Donovan  occupied  it  and  cultivated  it 
for  a  period  of  fourteen  years,  and  still  he  settled  the  estate 
without  listing  this  property  as  a  part  thereof,  or  making  any 
reference  to  it  until  after  the  final  decree  had  been  entered. 
[6]  The  evidence  as  here  given  is  not  sufficient  to  sustain 
either  a  verdict  or  a  finding  in  favor  of  the  defendant;  hence 
the  court  did  not  err  in  taking  the  case  from  the  jury  and  mak- 
ing its  findings  and  rendering  judgment  in  favor  of  the  plain- 
tiff. The  appellant's  claim  that  he  was  deprived  of  the  right 
of  trial  by  a  jury  is  therefore  wholly  immaterial.  We  may 
remark,  however,  that  neither  in  the  case  of  Chessman  v. 
Hale,  31  Mont.  577,  3  Ann.  Cas.  1038,  68  L.  R.  A.  410,  79  ' 
Pac.  254,  nor  in  any  other  case,  has  this  court  ever  held  that  a 
party  may  not  by  his  course  of  conduct  bar  himself  from  the 
right  of  raising  the  question  that  he  was  not  granted  a  trial 
by  jury  in  a  civil  action. 

We  recommend  that  the  judgment  and  order  appealed  from 
be  affirmed. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
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WICK,  Ebspondibnt,  v.  WESTERN  LIFE  &  CASUALTY  CO., 

Appbllant. 

(No.   4,423.) 
(Submitted  June  8,   1921.    Decided  J11I7  1,  1921.) 

[199  Pac.  272.] 

Health  Insurance — Nonpayment  of  PrenUum — Preliminary  No* 
tice  of  Disability — Faihire  of  Notice  Required  by  Policy — 
Best  Notice  Under  Circumstances  —  Question  of  Fact  for 
Jury. 

Health  Insurance — ^Nonpajment  of  Premium — ^What  Does  not  Ck)nBtitute. 

1.  Where  plaintiff,  insured  against  sickness,  had  assigned  his  wages 
to  defendant  company  to  the  extent  of  the  monthly  premium  due 
thereon,  seeing  to  it  that  there  was  always  sufficient  money  in  the 
hands  of  his  employer  to  meet  payment,  and  defendant  looked  to  the 
latter  for  payment  and  collected  the  premiums  from  him,  the  em- 
ployer never  refusing  to  pay  upon  demand,  failure  to  make  certain 
payments  was  ascribable  to  defendant  and  not  to  the  insured,  and 
therefore  the  policy  did  not  lapse  on  account  of  nonpayment. 

Same — Preliminary   Notice  of   Disability — Character  of  Proof. 

2.  Keldf  that  the  provision  in  a  health  policy  recjuirine  written 
notice  within  ten  days  after  commencement  of  disability  from  sick- 
ness, must  be  read  in  connection  with  section  5628,  Bevised  Codes, 
providing  that  where  preliminary  proof  of  loss  is  required  by  a 
policy,  the  insured  need  not  give  such  proof  as  is  necessary  in  a 
court  of  justice,  it  being  sufficient  if  he  give  the  best  evidence  which 
it  is  in  his  power  to  give  at  the  time;  held,  further,  that  conditions 
may  be  such  as  to  relieve  insured  from  giving  any  notice  whatever 
except  that  contained  in  his  final  proof  of  disability. 

Same — ^Bcst   Notice  Possible  Under  Circumstances — Question   for  Jury. 

3.  Where  plaintiff,  two  days  after  being  taken  ill,  lost  his  senses 
and  remained  in  that  condition  for  thirty-five  days,  when  he  requested 
a  friend  to  notify  defendant,  the  questions  whether  the  circum- 
stances were  such  as  to  excuse  the  giving  of  the  notice  stipulated  for 
in  the  policy,  other  than  the  proof  of  loss  or  disability,  or  whether 
he  gave  the  best  notice  within  his  power  at  the  time,  were  questions 
of  fact  for  the  jury. 

Appeal  from  District  Court,  Silver  Bow  County;  Edwin  M. 
Lamb,  Judge, 

2.  Validity  of  provision  in  policy  of  health  insnninee  requiring 
notice  of  illness  to  be  given  within  a  specified  time,  «ee  note  in  15 
Ann.  Gas.  218. 

3.  As  to  when  strict  compliance  with  requirement  as  to  time  of 
notice  in  accident  and  health  policy  is  excused,  see  notes  in  18  L.  B.  A, 
(n.  f.)  109  and  27  I*.  B.  A.  (n.  8.)  319. 
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Action  by  Erick  Wick  against  the  Western  Life  &  Casualty 
Company.  Jadgment  for  plaintiff  and  defendant  appeals. 
Reversed  and  remanded 

Mr.  Joseph  H.  Oriffin,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondent. 

MR.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

In  this  action  the  plaintiff  seeks  to  obtain  judgment  against 
the  defendant  for  an  amount  alleged  to  be  due  him  on  a  con- 
tract of  insurance  existing  between  plaintiff  and  defendant. 
The  case  was  tried  to  a  jury,  but  at  the  close  of  the  testimony 
the  court  sustained  the  plaintiff's  motion  for  a  directed  ver- 
dict, which  was  thereupon  returned  by  the  jury,  and  judgment 
entered  thereon.  The  defendant  appeals  from  this  judgment 
and  from  the  order  overruling  his  motion  for  a  new  trial. 

The  plaintiff  alleges:  ''That  on  or  about  the  fifth  day  of 
April,  1916,  the  defendant  entered  into  a  contract  of  insur- 
ance with  this  plaintiff,  in,  by,  and  through  which  during  the 
life  of  said  contract  he  was  insured  against  all  disability  re- 
sulting from  illness.  •  •  •  That  he  paid  to  the  defendant 
corporation  the  sum  of  $2.50  per  month  from  April,  1916,  to 
and  including  February,  1917.  That  commencing  in  the  month 
of  December,  1916,  he  was  disabled  from  carrying  on  any 
employment  by  rheumatic  fever  for  two  months  thereafter; 
that  by  and  through  the  terms  of  said  policy  for  such  disability 
he  was  to  receive  an  indemnity  therefor  in  the  sum  of  $60 
per  month.'*  That  he  made  demand  for  said  sum,  but  that 
payment  was  not  made.  No  demurrer  was  filed,  and  the  de- 
fendant's answer  consists  wholly  of  a  general  denial,  except 
that  it  admits  the  corporate  capacity  of  defendant.  The  policy 
was  introduced  in  evidence  without  objection.  If  the  complaint 
was  open  to  the  objection  now  made,  the  defects  were  removed 
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by  the  evidence  admitted  without  objection;  hence  defendant's 
contention  that  the  complaint  does  not  state  a  cause  of  action 
cannot  be  sustained. 

During  the  trial  of  the  cause,  in  answer  to  a  remark  made 
by  the  court,  defendant's  counsel  said:  "Well,  I  will  state,  if 
the  court  please,  that  our  defense  is  a  lapse  of  pa3^ment  on 
the  policy,  and  also  he  didn't  notify  the  company  within  the 
required  time,  as  stipulated  by  the  contract,  of  his  illness." 
The  case  was  tried  upon  this  theory.  The  questions  involved 
on  this  appeal,  therefore,  are:  (a)  Had  the  policy  lapsed  by 
reason  of  nonpayment)  (b)  Did  the  plaintiff  notify  the  com- 
pany of  his  illness  within  the  time  named  in  the  policy,  or 
show  conditions  that  would  excuse  him  from  giving  such 
notice  at  an  earlier  date  than  the  proof  of  disability  Y 

It  appears  that  at  the  time  this  policy  was  executed,  the 
[1]  plaintiff  was  in  the  employ  of  one  Ous  Wilson,  and  that  ^ 
the  defendant  received  from  plaintiff  an  assignment  of  plain- 
tiff's wages  to  the  extent  of  $2.50  per  month.  The  testimony 
introduced  by  the  defendant  is  to  the  effect  that  the  defendant 
always  looked  to  Wilson  for  the  premium,  and  that  it  collected 
from  Wilson  the  amount  due  on  the  policy  as  premium.  The 
undisputed  testimony  is  also  to  the  effect  that  the  plaintiff 
always  had  money  with  Wilson  to  meet  these  payments.  It 
does  appear  from  the  evidence  that  some  of  the  payments  were 
not  made  within  the  time  named  in  the  policy,  but  so  far  as 
this  record  is  concerned,  the  defendant  itself  assumed  the 
responsibility  of  making  demand  on  Wilson,  and  there  is  not 
any  evidence  here  that  Wilson  at  any  time  refused  or  hesitated 
to  pay  when  demand  was  made  on  him.  The  court  did  not 
err  in  holding  that  the  policy  had  not  lapsed. 

The  provision  of  the  policy,  with  reference  to  notice,  is  as 
[2]  follows:  "Written  notice  of  injury  or  of  sickness  on 
which  claim  may  be  based  must  be  given  to  the  company  within 
twenty  days  after  the  date  of  the  accident  causing  such  injury 
or  within  ten  days  after  the  commencement  of  the  disability 
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from  such  sickness.  Failure  to  give  such  notice  shall  invalidate 
the  claim  and  relieve  the  company  of  all  liability." 

With  reference  to  the  notice^  the  plaintiflF  testified  that  he 
went  to  the  hospital  on  the  10th  of  December,  1916;  that  he 
lost  his  senses  about  December  12,  and  he  said:  ''I  was  down 
there  for  35  days.  I  was  not  out  of  my  head  all  the  time.  Just 
as  soon  as  I  got  my  senses,  I  notified  the  company.  I  cannot 
remember  the  date.  There  was  a  fellow  up  to  the  hospital,  and 
I  told  him  to  go  down  to  Wilson,  the  tailor,  and  he  went 
to  the  Western  Life  and  reported.  I  don't  know  whether 
this  friend  of  mine  went  and  reported  this  sickness  of  mine 
to  the  company  or  not.  He  came  up  there  and  said  he  re- 
ported it.  I  don't  know  of  my  own  knowledge.  •  •  • 
From  about  the  12th  of  December  till  some  time  in  January  I 
didn't  have  any  sense  at  all.  I  don't  remember  anything. 
Dr.  Rhodes  was  the  only  doctor  who  treated  me  there  in  the 
hospital." 

The  hospital  referred  to  was  the  Murray  Hospital  in  Butte, 
Montana.  It  is  further  in  evidence  that  Dr.  Rhodes  signed 
the  certificate,  but  neither  the  certificate  nor  its  contents  appear 
in  the  record. 

About  the  4th  of  February,  1917,  the  plaintiff  went  to  the 
office  of  the  defendant,  and  notified  it  of  his  sickness,  and  made 
demand  for  payment.  The  only  witness  on  the  part  of  the 
plaintiff  was  the  plaintiff  himself. 

The  provisions  of  the  policy  which  require  written  notice 
within  ten  days  after  the  commencement  of  the  disability  must 
be  read  in  connection  with  the  provisions  of  the  statute,  section 
5628,  Revised  Codes,  which  provides:  **When  preliminary 
proof  of  loss  is  required  by  a  policy,  the  insured  is  not  bound 
to  give  such  proof  as  would  be  necessary  in  a  court  of  justice; 
but  it  is  sufficient  for  him  to  give  the  best  evidence  which  he 
has  in  his  power  at  the  time."  And  conditions  may  be  such 
as  to  relieve  the  injured  party  from  giving  any  notice  at 
all  except  that  contained  in  his  final  proof  of  disability.    It  is 
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further  held  that  ''It  need  not  be  that  full,  clear,  and  explicit 
proof  which  would  be  required  upon  the  trial  of  an  issue 
uiK>n  the  question,  but  it  must  be  such  reasonable  evidence  as 
the  party  can  command  at  the  time,  to  give  assurance  that 
the  event  has  happened  upon  which  the  liability  of  the  insurers 
depends.  •  •  •  The  purpose  of  the  condition  is  that  the  in- 
surer may  be  able  intelligently  to  form  some  estimate  of  his 
rights  and  liabilities  before  he  is  obliged  to  pay."  (Da  Rin  v. 
Casualty  Co.  of  America,  41  Mont.  175,  137  Am.  St.  Rep.  709, 
and  note;  27  L.  B.  A.  (n.  s.)  1164,  108  Pac.  649;  O'NeUl  v. 
Massachusetts  Ben.  Assn.,  63  Hun,  292,  18  N.  T.  Supp.  22.) 

But  the  question  whether  the  circumstances  were  such  as 
[3]  to  excuse  the  giving  of  notice  other  than  the  proof  of  loss 
or  disability,  or  whether  the  plaintiflF  gave  the  best  notice  within 
his  power  at  the  time,  were  questions  of  fact  to  be  determined 
by  the  jury,  and  the  jury  *'are  the  judges  of  the  eflPect  or 
value  of  evidence  addressed  to  them."    (Sec.  8028,  Rev.  Codes.) 

This  case  is  clearly  within  the  rule  laid  down  by  this 
court  in  WJuden  v.  Harrison,  26  Mont.  316,  326,  67  Pac.  934, 
935,  wherein,  under  similar  circumstances  it  was  held  that 
*'The  court  should  not  have  taken  up  the  duty  of  the  jury, 
but  should  have  left  them  to  determine  the  weight  to  be 
given  to  his  evidence." 

We  think,  in  this  case,  the  court  conmiitted  error  in  sus- 
taining plaintiff's  motion  for  a  directed  verdict,  and  recom- 
mend that  the  judgment  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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STATE,  Rbspondesnt,  v.  BESS,  Appellant. 

(No.   4,717.) 
(Submitted  June  2,  1921.    Decided  Julj  2,  1921.) 
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Criminal  Law — Mwrder — Change  of  Yenue — Local  Prejudice-^ 
Newspaper  Accounts — Evid&nce — Experts — Beading  Extracts 
from  Textrbooks  —  Instructions  —  Alibi  —  Jury  —  Separa- 
tion During'  Trial — Striking  Affidavits. 

Murder — Change  of  Venue — ^Local  Prejudice — ^Proper  DeniaL 

1.  Evidence  produced  by  defendant  in  support  of  his  motion  for 
change  of  venue  on  account  of  local  prejudice,  consisting  of  six 
affidavits  and  the  oral  statements  of  tluree  witnesses,  to  the  effect 
that  because  of  prejudice  against  defendant,  under  charge  of  murder, 
he  could  not  secure  a  jury  in  the  county  which  would  give  him  a 
fair  and  impartial  trial,  held  insufficient  to  show  that  the  trial  court 
abused  its  discretion,  where  the  state  produced  affidavits  of  more 
than  a  hundred  persons  from  all  parts  of  the  county,  deposing  that 
in  their  respective  neighborhoods  there  existed  no  prejucUce  against 
him,  and  where  the  voir  dire  examination  of  the  jury  disclosed  that 
of  the  forty  talesmen  called,  only  fourteen  were  excused  because 
they  had  formed  an  opinion  upon  the  merits  of  the  case. 

Same — Change    of    Vraue — ^Newspaper    Accounts — ^When    Insuffieient    to 
Show  Prejudice. 

2.  Before  the  effect  of  newspaper  articles  giving  an  account  of  a 
murder  can  be  pronounced  so  highly  prejudicial  as  to  warrant  a 
change  of  venue,  it  must  be  shown  that  they  were  passionate  enough 
to  excite  undue  prejudice,  to  the  extent  of  rendering  it  impossibla 
for  accused  to  secure  a  jury  free  from  exception. 

Same — Evidence — ^Reading   Extracts   from   Text-books — ^When  Permissible. 

3.  Where  defendant's  counsel,  on  cross-examination  of  a  physician, 
had  read  from  a  medical  text-book,  and,  for  the  purpose  of  dis- 
crediting  witness,  asked  him  if  he  agreed  with  a  certain  portion  of 
the  statement  of  the  author  upon  the  effect  produced  by  hard-nosed 
bullets,  and  if  a  soft-nosed  bullet  would  not  mushroom  as  soon  as  it 
struck  tissue,  the  state  was  properly  permitted  on  redirect,  for  the 
opposite  purpose,  to  read  the  entire  statement  upon  the  subject  and 
ask  the  witness  if  he  agreed  with  it. 

Same — ^Firearms — Experts — Admissibility    of    Evidence. 

4.  A  hunter  and  an  ex-soldier  who  had  qualified  as  experts  in  the 
use  of  a  rifle  were  properly  permitted  to  testify  as  to  the  effect  of 
hard   and  soft  nosed  bullets   to   rebut  testimony  in  support  of   de- 

1.  Change  of  venue  on  account  of  impossibility  of  impartial  trial 
in  the  county,  see  note  in  74  Am.  D«c  244. 

2.  Weight   of  newspaper  articles  as   evidence   of   prejudice  against 
accused  entitling  him  to  change  of  venue,  see  note  in  18  Ann.  Oas.  789. 

3.  Examination  of  expert  witnesses  in  connection  with  use  of  seien- 
tiflc  books,  see  note  in  16  Ann.  Cas.  818. 
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fendant's  theoijr  that  the  death  of  deceased  was  eansed  by  a  hard- 
nosed  bullet. 

Same — ^Ezperte— Specific  Instances — ^Harmless  Error. 

5.  Though  the  practice  of  calling  for  specific  instances  to  qualify 
a  witness  to  give  expert  evidence  should  not  be  sanctioned,  the 
admission  of  testimony  of  an  ex-soldier  as  to  particular  instances  of 
the  effect  of  hard-nosed  and  soft-nosed  bullets  on  soldiers  of  the 
United  States  in  France  was  not  reversible  error  where  his  answers 
were  more  favorable  to  defendant  than  to  the  state,  and  therefore 
harmless. 

Same — ^Experts — ^Foundation  for  Opinions — ^Evidence. 

6.  One  offering  an  expert  as  a  witness,  for  the  purpose  of  showing 
the  strength  of  the  opinion  he  is  about  to  give,  may  have  him 
specify  in  detail  the  observations  on  which,  the  opinion  is  based, 
and  the  opposite  party  on  cross-examination  may  call  for  the  par- 
ticular observations  of  the  witness,  and  probe  the  underlying  facts 
to  the  fullest  extent  for  the  purpose  of  affecting  the  strength  of 
the  opinion  expressed. 

Same — Alibi — Instructions — ^Befusal,  When   not  Error. 

7.  Instructions  that  the  burden  was  on  the  state  to  prove  that 
defendant  was  present  at  and  participated  in  the  homicide,  and  that» 
if  it  failed  to  prove  such  facts  beyond  a  reasonable  doubt,  the  jury 
must  acquit  him,  were  properly  refused,  defendant  having  tendered 
no  instruction  defining  the  term  *'alibi"  in  such  words  that  the  jury 
could  not  have  misunderstood  the  issue  presented. 

Same — ^Alibi — Refusal  of  Instruction — When  Harxnless. 

8.  Where  from  the  entire  charge  the  jury  must  have  fully  under- 
stood that  if  they  entertained  a  reasonable  doubt  whether  defendant 
was  so  far  away  from  the  scene  of  the  shooting  that  he  could  not 
have  done  it,  he  must  be  acquitted,  refusal  of  offered  instructions  to 
the  effect  that  the  burden  of  proving  his  presence  or  participation 
in  the  crime  was  upon  the  state,  and  that,  failing  to  sustain  such 
burden,  acquittal  should  follow,  was  not  reversible  error. 

Same — ^Instructions— Justification — ^Mitigation — ^Burden  of  Proof. 

9.  In  a  prosecution  for  murder,  where  the  fact  that  defendant  killed 
deceased  was  established,  and  there  were  no  circumstances  tending  to 
justify  or  excuse  the  act,  it  was  not  error  to  instruct,  in  the  language 
of  section  9282,  Bevised  Codes,  that,  the  commission  of  the  homicide 
being  proved,  the  burden  of  proving  circumstances  of  mitigation, 
justification,  or  excuse  devolved  on  defendant,  unless  the  state's  proof 
showed  the  crime  amounted  only  to  manslaughter,  or  that  defendant 
was  justifiable  or  excusable. 

Same — Trial — Jury — Separation — Striking  Afildavits — ^When  not  Beversible 
Error. 

10.  Where  all  the  jurors  and  bailiffs  testified  that  the  jury  was  kept 
together,  heard  no  other  e^ddence  than  that  adduced  on  the  trial, 
communicated  with  no  one,  and  that  no  facts  other  than  those  in 
evidence  were  considered  by  them,  it  waa  not  reversible  error  to 
strike  out  affidavits  to  the  effect  that  they  were  not  kept  together 
during  the  trial  and  their  deliberations,  since  the  result  would  have 
been  the  same  had  the  court  considered  the  question  on  the  merits. 

Appeals  from  Disirict  Court,  StiUwater  County;  Albert  P. 
Stark,  Judge. 
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Elijah  Bess  was  convicted  of  murder  in  the  first  degree,  and 
appeals  from  the  judgment  and  order  denying  a  new  trial. 
AfSrmed. 

Mr.  E.  E.  Enterline,  Mr.  C.  C.  Cisel  and  Mr.  Geo.  A.  West- 
over,  for  Appellant,  submitted  a  brief;  Mr.  Enierlirie  argued 
the  cause  orally. 

The  petition  of  the  defendant  for  a  change  of  venue  should 
have  been  granted  and  the  cause  transferred  to  some  county 
where  prejudice  did  not  exist  and  where  a  fair  and  impartial 
trial  could  have  been  had.  (Rev.  Codes,  sec.  9219;  8i<Ue  v. 
Spotted  Hawk,  22  Mont.  33,  55  Pac.  1026;  People  v.  Suesser, 
132  Cal.  631,  64  Pac.  1095.)  The  court  erred  in  permitting 
Doctor  Smith  to  read  into  the  record  medical  authorities  and 
express  his  opinion  upon  those  authorities  concerning  the 
nature  and  character  of  gunshot  wounds  when  inflicted  with 
hard-nosed  and  soft-nosed  bullets  and  in  which  he  was  per- 
mitted to  express  an  opinion  upon  a  hypothesis  not  predicated 
upon  the  evidence.  {ScJvwmacher  v.  Mary  Hospital  et  al.,  58 
Mont.  447,  193  Pac.  397.) 

The  hypothesis  in  the  question  propounded  to  Dr.  Smith 
and  here  under  discussion  instead  of  being  predicated  upon 
facts  introduced  in  evidence  was  admitted  in  the  face  of  the 
fact  that  Dr.  Smith  had  testified  that  a  wound  caused  by  a 
mushroomed  bullet  would  always  leave  a  tear  at  the  point 
of  exit  and  that  the  wound  of  the  deceased  at  the  point  of 
exit  was  a  clean-cut  incised  wound  as  hereinbefore  mentioned. 
The  principle  is  elementary  that  in  asking  a  hypothetical  ques- 
tion of  an  expert  witness  the  facts  proven  must  be  taken  as  a 
basis  for  the  hypothesis.  (Rogers  on  Expert  Testimony,  2d 
ed.,  sec.  27;  Carman  v.  Montana  Cent.  By.  Co.,  32  Mont.  137, 
79  Pac.  690.) 

The  testimony  given  by  the  witnesses  Brownfield  and  Carle- 
ton  in  rebuttal  on  behalf  of  the  state  was  no  doubt  introduced 
to  meet  the  testimony  given  by  Mr,  Frederick  Collins,  who 
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testified  as  an  expert  on  gunshot  wounds  on  behalf  of  the 
defendant.  Collins  was  the  only  expert  who  had  a  thorough 
knowledge  of  the  subject  upon  which  testimony  was  admitted 
and  the  only  expert  who  was  properly  examined  and  who  gave 
competent  testimony.  Iilstead  of  counsel  for  the  state  examin- 
ing Brownfteld  and  qualifying  him  as  an  expert  by  his  ex- 
perience and  observation,  counsel  for  the  state,  as  shown  by 
the  specification  of  errors,  was  permitted  to  interrogate  the 
witness  concerning  particular  cases.  This  was  error.  ''While 
the  opinion  of  experts  may  be  based  on  their  observation  and 
experience  in  similar  cases,  yet  the  principle  is  well  settled 
that  such  witnesses  cannot  on  their  direct  examination  be  ques- 
tioned concerning  particular  cases  which  have  happened  to 
come  within  their  observation,  and  which  have  no  connection 
with  the  case  in  hand."  (Rogers  on  Expert  Testimony,  2d 
ed.,  sec.  25.) 

Instruction  No.  15,  given  by  the  court  over  the  objection 
of  the  defendant,  was  no  doubt  predicated  upon  the  provi- 
sions of  section  92S2,  Rev.  Codes  1907.  An  instruction  would 
of  course  be  proper  in  a  case  where  the  evidence  disclosed  cir- 
cumstances coming  under  the  provisions  of  that  section,  al- 
though we  are  at  a  loss  to  comprehend  what  the  clause  **that 
the  defendant  was  justifiable  or  excusable"  means.  Specific 
objections  were  made  to  the  giving  of  this  instruction  by 
counsel  for  the  defendant  upon  the  grounds  that  all  that  was 
required  of  the  defendant  in  the  case  in  the  event  that  the 
state  made  out  a  prima  facie  case  against  him  was  to  intro- 
duce sufficient  evidence  to  create  in  the  minds  of  the  jury  a 
reasonable  doubt  as  to  his  guilt,  and  further,  that  there  was 
no  evidence  introduced  upon  which  to  predicate  the  instruc- 
tion. This  court  has  had  occasion  to  refer  to  and  construe  the 
provisions  of  section  9282,  supra,  in  cases  of  homicide,  but  an 
examination  of  the  cases  will  disclose  that  in  all  of  them  the 
killing  was  admitted  and  a  plea  of  justification  or  excuse  was 
interposed.     (State  v.  Byrd,  41  Mont.  585,  111  Pac  407;  State 
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▼.  Crean,  43  Mont.  47,  Ann.  Cas.  1912C,  424,  114  Pac.  603; 
State  ▼.  Leak&y,  44  Mont.  354,  120  Pao.  234;  State  v.  EaUc, 
49  Mont.  173,  141  Pac.  149;  State  v.  Kuum,  55  Mont.  436, 
178  Pac.  288.)  It  is  our  contention  that  the  provisions  of  that 
section  have  no  application  at  all  where  a  defense  of  alibi  is 
interposed.  There  woold  be  nothing  in  the  evidence  in  a  case 
of  alibi  justifying  or  excusing  the  homicide.  We  find  that  this 
court  in  the  case  of  State  v.  Felker,  27  Mont.  451,  71  Pac. 
668,  used  the  following  language:  "In  this  state  it  is  now 
the  established  rule  that  even  where  the  so-called  affirmative 
defenses  are  interposed — such  as  alibi,  insanity  and  justifiable 
homicide — ^no  greater  burden  rests  upon  the  defendant  than 
to  introduce  sufficient  evidence  to  raise  a  reasonable  doubt. 
This  rule  has  been  applied  in  the  constraction  of  sec.  2081  of 
the  Penal  Code  (sec.  9282,  supra).'' 

The  affidavits  attached  to  the  defendant's  motion  for  new 
trial  clearly  show  that  the  jury  was  permitted  to  commingle 
indiscriminately  with  citizens  and  witnesses  who  were  preju- 
diced against  the  defendant.  The  bailiffs  were  not  sworn  and 
were  changed  by  the  sheriff  without  permission  or  order 
of  the  court.  One  of  the  state's  witnesses  acted  as  bailiff,  and 
according  to  his  testimony  he  was  placed  in  charge  of  the 
jury  by  the  sheriff  after  the  court  adjourned  and  remained 
with  the  jury  for  one  night.  (Rev.  Codes,  sec.  9300;  People 
V.  Maughs,  149  Cal.  253,  86  Pac.  187 ;  People  v.  Cord,  157  CaL 
562,  108  Pac.  511;  Nicholson  v.  State,  18  Wyo.  298,  106  Pac 
929.) 

Mr.  Wellington  D.  Rankin,  Attorney  General,  Mr.  L.  A. 
Foot,  Assistant  Attorney  Qeneral,  for  Respondent,  submitted  a 
brief,  Mr.  Foot  argued  the  cause  orally. 

The  trial  judge  is  generally  familiar  with  the  local  situation, 
and  can  prox)erly  estimate  the  weight  to  be  given  to  the  affi- 
davits and  evidence,  submitted  on  a  motion  for  change  of 
venue,  and  a  judicial  discretion  exercised,  under  such  circum- 
stances,  should   not  be  interfered  with,   unless  its   abuse   ia 
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80  dearly  manifest  as  to  call  for  a  reversal.  (State  v.  Welty, 
65  Wash.  244,  1X8  Pac.  9;  State  v.  Caseday,  58  Or.  429, 
115  Pac.  287;  Johnson  v.  State,  1  Okl.  Cr.  321,  18  Ann. 
Cas.  300,  97  Pac.  1059.)  The  publishing  of  accounts 
in  newspapers  pretending  to  give  the  facts  of  the  crime, 
if  not  inflammatory  in  their  nature,  are  not  sufficient 
to  justify  granting  a  change  of  venue.  {State  v.  Brown, 
130  Iowa,  57,  106  N.  W.  379.)  **An  affidavit  against  a  whole 
community  that  states  the  mere  conclusions  of  the  witness 
is  of  no  consequence  whatever.  It  ought  to  state  the  facts  so 
that  the  court,  and  not  the  witness^  may  determine  whether 
the  community  is  prejudiced.  The  court  is  to  make  a  finding 
from  the  facts.  It  is  to  determine  in  a  judicial  manner  whether 
an  impartial  trial  may  be  had."  {State  v.  Spotted  Hawk,  22 
Mont.  33,  55  Pac.  1026;  Kennon  v.  OUmer,  9  Mont.  108,  22 
Pac.  448;  Territory  v.  Manton,  8  Mont.  95,  19  Pac.  389;  see, 
also.  State  v.  Russell,  13  Mont.  184,  32  Pac.  854;  Territory  v. 
Corbett,  3  Mont.  50.) 

Appellant  complains  that  the  expert  witness.  Doctor  Smith, 
was  permitted  to  read  from  medical  books  and  express  his  opin- 
ion as  to  the  correctness  of  the  text  of  such  books.  In  the 
face  of  the  decision  of  this  court  in  the  case  of  Schumacher  v. 
Murray  Hospital  et  al.,  58  Mont.  447,  193  Pac.  397,  we  must 
admit  that  such  method  was  improper,  and  if  on  the  testimony 
of  these  two  witnesses  depended  the  case,  it  would  probably 
be  sufficient  grounds  for  reversal.  However,  other  witnesses 
who  testified  from  actmal  experience  and  without  any  medical 
books  corroborated  the  witnesses  complained  of.  There  was 
sufficient  expert  testimony,  untainted  by  error,  to  enable  the 
jury  to  find  that  the  bullet  which  killed  the  deceased  was 
soft-nosed,  and  the  error  becomes  of  little  consequence  and 
nonprejudicial  to  the  appellant.  (See  17  0.  J.,  sec.  3663  (b), 
at  p.  321.) 

The  witnesses  Brownfield  and  Carleton  exhibited  a  degree 
of  knowledge  on  the  subject  of  soft  and  hardnosed  bullets, 
gained  from  experience  and  observation,  and  their  opinion  was 
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valuable  and  entitled  to  be  received,  in  the  exercise  of  sound 
discretion  of  the  trial  court,  <  and  submitted  to  the  jury  for 
what  it  was  worth.  (5  Ency.  of  Evidence,  530-633;  People  v. 
Gibson,  106  Cal.  458,  39  Pac.  864.) 

Instruction  No.  15,  assigned  as  error  by  appellant,  is  in  the 
exact  words  of  the  statute,  section  9232,  Revised  Codes  of 
1907,  and  is  not  inherently  erroneous.  {State  v.  Powell,  54 
Mont.  217,  169  Pac.  46 ;  State  v.  Halk,  49  Mont.  173,  141  Pac. 
149.)  If  it  has  no  application  to  this  case,  it  certainly  does 
not  affect  any  rights  of  the  appellant,  and  their  error,  if  it  be 
one,  is  harmless. 

The  afSdavits  of  the  bailiffs  and  the  jurors,  filed  in  opposi- 
tion to  the  charges  by  appellant  that  the  jury  had  not  been 
properly  k^pt  together  and  had  been  influenced  by  discussions 
with  other  persons  during  the  progress  of  the  trial,  denied  ap- 
pellant's charges.  If  the  bailiffs  failed  to  perform  their  duty, 
or  the  jurors  disregarded  the  admonition  of  the  court  not  to 
discuss  the  case  or  allow  it  to  be  discussed  in  their  presence 
by  others,  then  they,  or  such  of  them  as  might  have  been 
guilty,  would  have  been  in  contempt  of  court.  However,  the 
trial  court  was  evidently  satisfied  that  its  orders  and  instruc- 
tions had  been  complied  with,  as  he  made  no  order  citing  any- 
body for  contempt.  In  the  case  of  People  v.  Maughs,  149 
Cal.  253,  86  Pac.  187,  cited  by  appellant,  the  court,  after 
placing  the  jury  in  the  custody  of  the  sheriff,  made  another 
order  permitting  part  of  them  to  go  home.  The  case  is  hardly 
in  point,  nor  is  the  case  of  Nicholson  v.  State,  18  Wyo.  298, 
106  Pac.  929. 

Mr,  M,  L.  Parcells,  County  Attorney  of  Stillwater  County, 
for  Respondent,  submitted  a  supplemental  brief,  and  argued 
the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Appeals  from  the  judgment  and  order  denying  a  new  trial. 
The  defendant  was  tried  in  the  district  court  of  Stillwater 
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county  md  convicted  of  murder  in  the  first  degree,  the  jury 
fixing  his  punishment  at  imprisonment  in  the  state  penitentiary 
for  life. 

From  defendant's  'brief,  we  take  the  following  statement  of 
the  facts:  ''On  the  morning  of  July  5,  Lyons  and  his  hired 
man  went  to  work  on  a  fence  belonging  to  Lyons,  which  ran 
north  and  south,  and  then  east  and  west,  on  the  lands  belong- 
ing to  Lyons,  and  situate  north  of  the  defendant's  place  of 
residence.  Lyons  was  engaged  in  removing  wire  from  posts 
on  a  fence  on  the  north  boundary  line  of  defendant's  lands, 
which  wire,  when  removed,  was  taken  to  the  hired  man,  who 
placed  it  on  the  new  fence  in  the  course  of  construction  by 
Lyons.  Lyons  was  working  on  an  elevation  west  of  the  hired 
man,  and  less  than  a  quarter  of  a  mile  distant  from  him,  but 
could  not  be  seen  by  the  hired  man  on  account  of  the  eleva- 
tion. Lyons  was  seen  about  2  o'clock  in  the  afternoon  by  the 
hired  man  when  he  came  down  from  the  hill  for  the  purpose 
of  getting  a  drink  of  water  from  the  Stillwater  River,  which 
runs  in  an  easterly  direction  by  the  premises  of  the  defendant 
and  the  deceased.  After  getting  a  drink  Lyons  again  went 
west  on  the  elevation  where  he  had  been  engaged  in  working 
before,  and  was  not  seen  again  by  the  hired  man  until  the  latter 
found  his  body  about  6  o'clock  in  the  evening  of  that  day. 
The  body  was  found  apparently  1,365  feet  northwest  of  defend- 
ant's  dwelling-house.  The  difference  in  the  elevation  <  between 
defendant's  dwelling-house  and  the  place  where  Lyons'  body 
was  found  was  364  feet;  that  is  to  say,  the  point  where  Lyons' 
body  was  found  was  364  feet  higher  than  the  dwelling  of  the 
defendant.  The  physician  who  performed  the  autopsy  testified 
that  an  examination  of  the  body  disclosed  that  the  bullet  passed 
through  the  lower  portion  of  the  abdominal  cavity,  a  portion 
of  the  rectum,  the  lower  part  of  the  sigmoid,  the  iliac  vein,  and 
deflected  from  the  rim  of  the  pelvis  and  passed  out,  causing 
death.  On  the  morning  of  July  5,  1919,  the  defendant  left 
his  home,  and  did  not  return  until  evening.     On  his  return 
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aboat  5  o'clock  in  the  evening  he  sat  down  on  the  doorstep  of 
bis  home  reading  the  newspi^rs,  and  then  he  and  his  wife 
went  in  the  direction  of  and  by  his  bam,  which  was  situate 
northwest  of  his  house.  In  going  in  that  direction,  defendant 
carried  his  rifle,  and  he  and  his  wife  were  gone  aboat  15 
minutes.  On  his  return  he  took  some  provisions  and  his  rifle 
and  cartridges,  and  went  south  into  the  mountains.  He  was 
not  seen  again  until  the  evening  of  July  8,  1919,  when  he 
came  to  a  neighbor's  ranch  several  miles  distant  from  his 
home.  Upon  learning  of  the  death  of  Lyons,  and  that  he  was 
accused  of  the  killing,  he  went  to  another  neighbor  in  the 
vicinity,  who  had  him  taken  to  Billings,  where  he  surrendered 
himself."  The  evidence  of  the  surveyor  who  furnished  the 
data  showing  the  distance  of  the  body  from  the  different  ob- 
jects was  that  the  body  could  be  seen  from  the  west  end  of  the 
bam,  which  the  defendant  passed  in  leaving  the  house,  and 
returning  thereto  immediately  before  starting  for  the  moun- 
tains. It  could  not  be  seen  at  any  point  nearer  the  house 
than  the  west  end  of  the  barn,  a  distance  of  170  feet  from 
the  house.  The  foregoing  will  suffice  to  illustrate  the  points 
necessary  to  be  considered  in  determining  this  appeaL 

The  defendant  assigns  twelve  errors,  which  he  claims  were 
[1, 2]  committed  by  the  court  below.  The  first  is  based  upon 
its  refusal  to  grant  his  motion  for  a  change  of  venue  to  some 
county  other  than  Stillwater  or  Sweetgrass.  The  petition  al- 
leges that  because  of  prejudice  existing  against  him  in  Still- 
water county,  and  a  general  belief  that  he  is  guilty,  defend- 
ant will  be  unable  to  secure  a  jury  in  Stillwater  county  that 
will  give  him  a  fair  and  impartial  trial;  that  the  feeling 
against  him  grew  out  of  trouble  between  himself  and  the 
deceased,  and  the  publication  of  two  newspaper  articles,  one 
appearing  in  the  "Columbus  News  Democrat,"  a  newspaper 
published  at  Columbus,  and  circulated  throughout  Stillwater 
county,  the  other  in  the  "Billings  Qazette,"  a  newspaper  pub- 
lished in  Billings,  and  circulated  throughout  Stillwater  and 
adjacent  counties.    His  prayer  ja  that  the  case  be  transferred 
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to  some  county  other  than  Stillwater  coonty.  In  sapport  of 
his  motion,  he  presented  to  the  trial  court  proof  in  the  form 
of  six  afSdavits  of  as  many  persons,  residing  in  the  neighbor- 
hood of  the  tragedy^  in  each  of  which  it  was  averred  that  de- 
fendant could  not  secure  a  jury  in  Stillwater  county  that 
could  give  him  a  fair  and  impartial  trial,  for  the  reason  that 
many  people  in  all  parts  of  Stillwater  county — and  especially 
in  Columbus,  and  south  of  the  Yellowstone  River — are  preju- 
diced against  him.  The  affidavit  of  Mr.  E.  E.  Enterline,  one 
of  his  counsel,  was  to  the  effect  that  he,  together  with  his  co- 
counsel,  Mr.  Cecil,  traveled  over  portions  of  Stillwater  county, 
took  pains  to  investigate  the  feeling  generally  dhtertained  by 
citizens  of  that  county,  and  found  the  opinions  of  many  citizens 
thereof  to  be  that  defendant  had  killed  Lyons,  and  that  the 
newspaper  articles  referred  to  and  the  rumors  of  trouble  be- 
tween the  two  men  were  responsible  for  the  sentiment  against 
him.  The  affidavit  further  states  that  an  examination  of  the 
jury  list  disclosed  that  twenty-nine  of  the  forty  jurors,  ex- 
amined as  to  their  qualifications  to  serve  as  trial  jurors,  reside 
on  the  south  side  of  the  Yellowstone  River,  and  in  the  town 
of  Columbus,  and  that  because  of  this  feeling  the  defendant 
could  not  get  a  fair  and  impartial  trial  in  the  county  of  Still- 
water. The  oral  testimony  of  Mr.  Cecil  was  to  the  eflPect 
that  he  had  visited  various  parts  of  Stillwater  county;  had 
conversed  with  some  fourteen  citizens  of  the  county  residing 
along  the  Stillwater  River,  in  the  vicinity  of  the  scene  of  the 
killing;  and  that  all  of  them,  as  well  as  others  with  whom 
they  had  conversed,  expressed  the  same  opinion.  Oral  evidence 
of  some  two  or  three  other  witnesses  was  of  substantially  the 
same  character.  The  proof,  however,  shows  no  attempt,  con- 
certed or  otherwise,  to  do  the  defendant  any  physical  harm. 

The  foregoing  is  a  summary  of  all  the  evidence  adduced  in 
support  of  the  motion  for  a  change  of  venue.  To  rebut  this 
proof,  the  state  produced  affidavits  of  more  than  one  hundred 
witnesses,  from  all  parts  of  Stillwater  county  who  testified  that 
no  prejudice  existed  against  the  defendant  in  their  respective 
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neighborhoods;  that  the  caae  had  not  beai  discossed,  and  that 
the  defendant  eonld  obtain  a  jury  in  Stillwater  county  that 
would  give  him  a  fair  and  impartial  trial. 

In  the  evidence  thus  produced  there  is  little  beyond  the 
expression  of  individual  opinion.  The  witnesses  on  behalf  of 
the  defendant  were  evidently  his  friends,  living  in  the  im- 
mediate vicinity  of  the  homicide,  or  in  the  town  of  Columbus, 
their  evidence  at  best  reflecting  the  view  of  a  small  proportion 
of  the  citizenship  of  Stillwater  county.  The  affidavits  pre- 
sented by  the  state  were  made  by  citizens  residing  in  all  parts 
of  Stillwater  county,  a  great  majority  of  whom  were  entire 
strangers  to  both  the  defendant  and  the  deceased,  appeared 
to  know  practically  nothing  about  the  case,  and  were  therefore 
free  from  bias  or  prejudice  and  prompted  by  no  motive 
other  than  a  desire  to  see  that  justice  was  done.  Under  these 
circumstances,  we  are  unable  to  see  how  the  district  court  could 
have  reached  any  other  conclusion. 

The  newspaper  article  published  in  the  "Columbus  News 
Democrat"  spoke  of  the  deceased  as  a  highly  respected  citizen 
of  the  community,  pointed  the  finger  of  suspicion  at  the  de- 
fendant, and  gave  the  substance  of  the  evidence  given  at  the 
coroner's  inquest.  The  article  published  in  the  ** Billings 
Gazette"  gave  an  account  of  the  killing,  followed  by  an  in- 
terview with  the  defendant  in  which  he  gave  what  purported 
to  be  his  version  of  the  trouble  between  himself  and  the  de- 
ceased, and  the  shooting  resulting  therefrom.  That  his  ac- 
count was  as  favorable  to  his  cause  as  he  was  able  to  make  it, 
and  calculated  to  avert  suspicion  against  him,  is  a  matter 
hardly  open  to  doubt.  At  any  rate,  it  did  no  harm  to  his 
cause,  and  aroused  no  unusual  amount  of  feeling  against  him. 
The  character  of  evidence  thus  produced  is  not  at  all  con- 
vincing. It  gives  a  court  very  little,  if  any,  foundation  upon 
which  to  make  a  finding.  We  do  not  understand  that  the 
mere  prevalence  of  opinion  in  a  small  portion  of  the  political 
division  from  which  the  trial  jury  is  to  be  selected  furnishes 
more  than  a  circumstance  from  which  it  can  be  inferred  that 
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a  community  is  so  prejudiced  against  an  accused  as  to  de- 
prive him  of  any  of  his  constitutional  rights.  The  publication 
of  an  account  of  a  killing,  and  even  intimating  that  the  de- 
fendant is  the  guilty  party,  is  of  itself  not  to  be  regarded  as  a 
suflScient  ground  for  the  transfer  of  the  case  to  another  county 
for  trial.  Newspapers  do,  no  doubt,  affect  public  opinion  in 
matters  upon  which  they  take  a  decided  stand ;  but  before  their 
effect  can  be  pronounced  so  baneful  and  highly  prejudicial 
as  to  warrant  a  change  of  venue,  it  must  be  shown  that  they 
were  passionate  enough  to  excite  undue  prejudice,  to  the  ex- 
tent of  rendering  it  impossible  for  an  accused  to  secure  a 
jury  free  from  exception.  The  ruling  of  the  court  was  against 
the  defendant  upon  this  issue.  The  voir  dire  examination  of 
the  jury  disclosed  that,  of  the  forty  talesmen  called,  ten  were 
peremptorily  challenged  by  the  defendant,  four  by  the  state, 
and  only  fourteen  were  excused  because  they  had  formed  an 
opinion  upon  the  merits  of  the  case.  This  fact  alone  goes  a 
long  way  in  overcoming  the  charge  that  the  court  abused  its 
discretion  by  refusing  to  change  the  place  of  trial.  Upon 
the  whole,  we  find  no  reasonable  ground  upon  which  to  differ 
with  the  district  court  upon  this  issue.  The  law  upon  this 
branch  of  the  case  was  so  clearly  and  precisely  expounded  by 
Mx.  Commissioner  Jackson,  speaking  for  this  court  in  State  v. 
Davis,  ante,  p.  426,  199  Pac.  421,  that  further  discussion  of 
it  is  now  unnecessary. 

The  second  error  of  which  defendant  complains  is  that, 
[3]  on  redirect  examination,  the  court  permitted  Doctor 
Smith  to  answ^er  the  question  of  counsel  for  the  state  as  to 
whether  or  not  he  agreed  with  the  statement  of  the  author  of  a 
text-book  from  which  counsel  for  the  state  was  reading.  The 
question  arose  in  this  manner:  The  witness  war.  the  physician 
who  performed  the  autopsy  upon  the  body  of  the  deceased. 
On  direct  examination  he  had  merely  described  the  condition 
of  the  body,  the  course  of  the  bullet,  the  wound,  and  its  ap- 
pearance. Defendant's  counsel  on  cross-examination,  produced 
a  medical  text-book,  read  from  it,  and  asked  the  witness  if  he 
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agreed  with  the  statement  of  the  author  upon  the  effect  pro- 
duced by  hard-nosed  bullets,  and  if  a  soft-nosed  bullet  would 
not  mushroom  as  soon  as  it  struck  tissue.  To  this  the  witness 
answered  that  his  understanding  was  that  it  might  mushroom 
from  a  bullet  shape  into  a  mass,  possibly  the  shape  of  a  nickel, 
or  a  quarter,  but  that  he  was  not  familiar  enough  with  the 
subject  to  express  an  opinion.  Upon  redirect  examination, 
counsel  for  the  state  read  the  rest  of  the  statement  upon 
the  subject,  and  asked  the  witness  if  he  agreed  with  the  entire 
statement  of  the  author.  Upon  this  situation  counsel  in- 
sists that  the  rule  announced  in  Schumacher  y.  Murray  Hospital, 
58  Mont.  457,  193  Pac.  397,  was  violated.  It  was  there  held 
to  be  error  for  counsel,  upon  examination  in  chief,  and  as  sub- 
stantive evidence,  to  read  from  text-books.  The  rule  contended 
for  by  counsel  is  undoubtedly  the  correct  one,  the  effect  of 
reading  extracts  of  books  to  the  jury,  upon  direct  examination, 
being  to  prove  the  substantial  facts  therein  stated.  This  may 
not  be  done.  On  cross-examination  the  rule  is  different.  Medi- 
cal books  may  be  referred  to  on  cross-examination  to  discredit 
the  testimony  of  experts  who  refer  to  them  as  authority  for, 
or  in  support  of,  their  opinions,  and  for  the  purpose  of  testing 
their  knowledge  of  the  subject  upon  which  they  give  opinions. 
{Eess  V.  Lowrey,  122  Ind  225,  17  Am.  St.  Eep.  355,  7  L.  R.  A. 
90,  23  N.  B.  156.)  Counsel,  by  inviting  the  doctor's  opinion 
upon  the  effect  of  different  bullets  upon  human  flesh,  and 
using  a  text-book  for  the  purpose  of  discrediting  him  (as  he 
had  a  right  to  do),  opened  the  door  for  counsel  for  the  state 
to  fortify  the  doctor's  opinion  by  calling  his  attention  to  the 
whole  statement  for  the  opposite  purpose.  That  assignment  is 
therefore  entirely  without  merit. 

Error  is  also  predicated  upon  the  ruling  of  the  court  in 
[4]  permitting  the  witness  Brownfield,  an  expert  in  the  use  of 
a  rifle,  and  as  a  hunter,  and  Carleton,  who  had  served  as  a 
soldier  in  France,  to  state  in  rebuttal  the  effect  produced  by 
hard-nosed  bullets,  as  distinguished  from  soft-nosed  bullets, 
upon  the  ground  that  the  proof  of  their  qualifications  was  in- 
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fluiBcient;  and  particularly  in  allowing  Carleton  to  describe  the 
appearance  of  wounds  inflicted  upon  our  soldiers  in  France 
by  different  kinds  of  bullets.  The  testimony  objected  to  was 
given  to  rebut  the  testimony  of  Collins  that  the  death  of 
Lyons  was  produced  by  the  use  of  a  hard-nosed  buUet  fired 
from  a  high-powered  rifle.  Both  witnesses  qualified  as  ex- 
perts in  the  use  of  firearms  to  the  satisfaction  of  the  court. 
The  record  does  not  sustain  counsel's  contention  in  that  re- 
spect. The  effect  produced  by  different  bullets  did  not  arise 
in  the  state's  case  in  chief.  It  was  competent,  of  course,  for 
the  defendant  to  introduce  proof  in  support  of  his  theory  that 
the  death  was  caused  by  a  hard-nosed  bullet,  rather  than  by 
a  soft-nosed  bullet,  defendant  having  sworn  that  he  had  never 
used  and  had  never  possessed  any  hard-nosed  bullets.  It  was 
not  out  of  place  for  the  state  to  attempt  to  rebut  that  evidence 
by  other  witnesses  possessing  like  qualifications. 

Neither  do  we  think  that  the  reference  to  particular  in- 
[6]  stances  of  the  effect  of  bullets  upon  the  soldiers  of  the 
United  States  in  France  was  harmful  to  the  defendant  on 
this  occasion.  The  practice  of  calling  for  specific  instances  as 
a  means  of  qualifying  a  witness  to  give  expert  evidence  ought 
not  to  be  sanctioned.  A  careful  examination  of  the  answers 
in  response  to  inquiries  of  counsel  upon  that  subject,  however, 
convinces  us  that  they  were  more  favorable  to  the  defendant 
than  they  were  to  the  state,  and  therefore  harmless.  It  is 
[6]  always  competent  for  a  person  offering  an  expert  as  a 
witness,  for  the  purpose  of  showing  the  strength  of  the  opinion 
which  he  is  about  to  give,  to  have  the  witness  specify  in  detail 
the  observations  upon  which  the  opinion  is  based,  and  it  is  also, 
of  course,  competent  for  the  opposite  party,  on  cross-examina- 
tion, to  call  for  the  particular  observations  of  the  witness,  and 
to  probe  the  underlying  facts  to  the  fullest  extent  for  the  pur- 
pose of  thus  affecting,  as  far  as  possible,  the  strength  of  the 
opinion  expressed.  {People  v.  Fdber,  199  N.  T.  256,  20  Ann. 
Cas.  879,  92  N.  B.  674,  8  B.  C.  L.,  sec.  9,  p.  577.)  In  17  Cyc. 
260,  it  is  said  that  **The  judgment  of  an  expert  is  of  value  pre- 
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ciaelj  in  aocordanoe  witli  what  there  is  baek  of  it.  Erery 
proper  test  shoold  therefore  be  applied.  Being  hypothetieal,  it 
stands  or  falls  with  the  existence  of  the  facts  opon  which  it  is 
predicated."  It  would  be  impracticable,  if  not  impossible,  for 
an  appellate  court  to  fix  a  standard  by  which  a  trial  court  must 
determine  the  qualifications  of  a  person  to  give  ex]>ert  opinion 
upon  a  given  subject.  In  this  instance,  the  trial  court  took 
the  view  that  the  two  witnesses,  by  reascm  of  their  practical 
experience  in  the  use  of  firearms,  and  their  opportunities  for 
observing  actual  cases  in  which  different  kinds  of  ammunition 
had  been  used,  were  competent  to  give  their  opinions  in  oppo- 
sition to  those  expressed  by  Mr.  Collins.  For  the  reasons 
stated,  no  substantial  error  was  committed,  as  set  forth  in 
assignments  6  and  7.  (See  Wigmore  on  Evidence,  sees.  675, 
1922.) 

The  refusal  of  the  court  to  give  the  following  instructions 
proposed  by  the  defendant  is  also  said  to  be  error: 

**{6)  You  are  instructed  that  the  law  does  not  call  upon 
[7]  the  defendant  in  this  case  to  explain  his  absence  or  his 
animosity  toward  the  deceased.  The  burden  is  upon  the  state 
throughout  this  case  to  establish  the  defendant's  guilt  beyond 
a  reasonable  doubt. 

"  (7)  The  jury  will  bear  in  mind  that  the  burden  of  proving 
that  the  defendant  was  present  and  committed  the  alleged  of- 
fense is  upon  the  prosecution,  and,  if  the  prosecution  has  failed 
to  prove  the  presence  and  commission  of  the  alleged  offense 
by  the  defendant  beyond  a  reasonable  doubt,  then  it  is  your 
duty  to  acquit  the  defendant." 

'*(14)  The  court  instructs  the  jury  that  you  have  no  right 
to  disregard  the  testimony  of  the  defendant  solely  on  the 
ground  that  he  is  the  defendant,  and  stands  charged  with  the 
commission  of  a  crime.  The  law  presumes  the  defendant  in- 
nocent until  he  is  proven  guilty  beyond  a  reasonable  doubt, 
and  the  law  allows  him  to  testify  in  his  own  behalf.  The  jury 
should  fairly  and  impartially  consider  his  testimony,  together 
with  all  the  other  evidence  in  the  case,  and  if,  from  all  the 
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evidence,  including  the  testimony  of  tiie  defendant  himself,  the 
jury  have  any  reasonable  doubt  that  the  defendant  is  guilty 
as  charged  in  the  information,  then,  and  in  such  case,  you 
should  give  the  defendant  the  benefit  of  that  doubt,  and  acquit 
him." 

*'(16)  You  are  instructed  that  if,  after  considering  all  the 
evidence  in  this  case,  you  should  entertain  a  reasonable  doubt 
as  to  whether  the  deceased  was  shot  and  killed  with  a  soft- 
nosed  bullet,  then  it  is  your  sworn  duty  to  give  the  defendant 
the  benefit  of  such  doubt  upon  that  question,  and  find  him  not 
guilty." 

*'  (20)  The  court  instructs  the  jury  that  the  burden  of  prov- 
ing that  the  defendant  was  present  and  participated  in  the 
alleged  homicide  is  upon  the  prosecution,  and,  if  the  prosecu- 
tion fails  to  prove  his  presence  or  participation  in  the  alleged 
homicide  beyond  a  reasonable  doubt,  then  it  is  your  duty  to 
acquit  the  defendant." 

The  reasons  given  by  counsel  in  their  brief  were  that  the 
foregoing  instructions  were  "predicated  upon  the  defense  of 
alibi,  and  that  the  defendant,  having  introduced  evidence 
tending  to  establish  an  alibi,  was  entirely  denied  the  right  to 
have  the  same  considered  by  the  jury." 

The  propositions  contained  in  the  offered  instructions  are 
that  the  burden  of  proving  that  "the  defendant  was  present 
and  participated  in  the  alleged  homicide,"  is  upon  the  state, 
and  if  it  fails  "to  prove  his  presence  or  participation  in  the 
alleged  homicide  beyond  a  reasonable  doubt,  then  it  is  your 
duty  to  acquit  the  defendant."  In  volume  1  of  the  third  edi- 
tion of  Bouvier's  Law  Dictionary,  we  find  the  following: 
"Alibi.  (Lat.  elsewhere)  Presence  in  another  place  than  that 
described."  If,  as  the  defendant's  counsel  now  insist,  the 
defendant's  absence  from  the  scene  of  the  homicide  at  the 
time  of  the  killing  was  relied  upon  as  one  of  his  chief  grounds 
of  defense,  he  should  have  tendered  an  instruction  defining 
the  term  "alibi,"  and  so  wording  it  that  the  jury  could  not 
have  misunderstood  the  issue  presented  for  their  determina- 
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tiozL  Th«  inftmctiong  proposed  do  not  present  that  istae  to 
the  jnry. 

Under  our  gyfltem,  it  is  the  Antj  of  oomuel  to  request  the 
court  to  give  such  instructions  as  he  desires.  If  he  fails  to 
follow  the  statute  in  that  respect,  this  court  will  indulge  the 
presumption  that  the  issue  was  not  deemed  of  sufficient  moment 
to  warrant  its  submission  to  the  juiy.  Any  other  coarse  would 
encourage  counsel  to  try  his  case  in  the  district  court  upon 
one  theory,  and  another  and  distinct  theoiy  in  this  court,  and 
thus  produce  uncertainty  and  confusion  which  would  seriously 
hamper  the  administration  of  the  criminal  law.  Had  counsd 
prepared  an  instruction  in  writing,  defining  the  term  ''alibi" 
for  the  guidance  of  the  jury  in  its  consideration  of  the  evidence 
upon  that  point,  as  he  is  required  to  do  by  subdivision  4 
of  section  9271  of  the  Revised  Codes,  a  different  question  would 
arise. 

The  court,  in  its  instruction  No.  7,  distinctly  told  the  jury 
[8]  that  no  person  could  be  convicted  of  murder  unless  the 
death  of  the  person  alleged  to  have  been  murdered,  and  the 
fact  of  the  killing  by  the  defendant,  are  established  as  inde- 
pendent acts.  In  the  same  instruction  it  also  used  this  lan- 
guage: ''The  fact  of  the  killing  must  be  established  by  direct 
proof,  beyond  a  reasonable  doubt,  and  the  fact  that  the  killing 
was  done  by  the  defendant  must  be  established  beyond  a  rea- 
sonable doubt." 

The  court  also  defined  the  term  "reasonable  doubt"  without 
exception  by  defendant,  and  further  charged  that  the  defend- 
ant was  presumed  to  be  innocent,  "and  particularly  of  the 
crime  charged,"  until  the  crime  was  proven,  and,  in  case  of  a 
reasonable  doubt  whether  his  guilt  is  satisfactorily  shown,  he 
should  be  acquitted.  From  the  entire  charge,  it  is  clear  to  us 
that  the  jury  must  have  fully  understood  that,  if  they  enter- 
tained a  reasonable  doubt  as  to  whether  the  defendant,  at  the 
time  of  the  shooting,  was  so  far  away  from  the  scene  that  he 
could  not  have  committed  the  act,  the  state  had  failed  to  prove 
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hifl  gmit^  and  that  the  defendant  must  be  acquitted  By  de- 
fendant's  own  admission  he  was  within  rifle-shot  of  the  de- 
ceased at  or  near  the  time  of  the  killing.  He  left  the  doorstep 
of  his  house  with  his  rifle  in  his  hands,  almost  immediately 
returned  to  the  house,  hastily  gathered  up  some  provisions  to 
take  along,  and  passed  out  of  sight  toward  the  mountains.  In 
our  opinion,  these  conceded  facts  furnish  ample  ground  for 
the  inference  that  he  assumed  a  position  from  which  he  could 
see  the  deceased  removing  a  fence  in  opposition  to  his  will,  and 
in  a  spirit  of  anger,  revenge  and  malice  shot  him,  and  without 
delay  went  into  the  mountains,  where  he  stayed  for  the  space 
of  three  days. 

Appellant's  contention  that  the  court  erred  in  giving  as  its 
[9]  instruction  No.  15,  a  literal  copy  of  section  9282  of  the 
Eevised  Codes,  has  no  merit.  It  reads:  "Upon  a  trial  for 
murder,  the  commission  of  the  homicide  by  the  defendant 
being  proved,  the  burden  of  proving  circumstances  of  mitiga- 
tion, or  that  justify  or  excuse  it,  devolves  upon  him,  unless 
the  proof  on  the  part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  manslaughter,  or  that 
the  defendant  was  justifiable  or  excusable."  As  was  said  by 
Chief  Justice  Brantly  in  the  case  of  State  v.  Colbert,  58  Mont. 
584,  194  Pac.  145:  **In  murder  cases,  when  the  killing  is 
proved,  the  burden  shifts  to  the  defendant  to  adduce  evidence 
tending  to  show  mitigation,  excuse,  or  justification.  •  •  • 
(Rev.  Codes,  sec.  9282.)  When,  therefore,  the  homicide  is 
established,  nothing  else  appearing,  the  presumption  of  in- 
nocence is  overcome";  and  the  presumption  that  a  person  in- 
tends the  natural  consequences  of  his  voluntary  act  "comes 
to  the  aid  of  the  prosecution  and  establishes  the  malicious  in- 
tent which  is  a  necessary  element  of  the  crime,  and  warrants  a 
verdict  finding  the  defendant  guilty  of  murder.  To  warrant 
a  finding  of  murder  in  the  first  degree,  the  prosecution  must, 
of  course,  establish  premeditation  and  deliberation.  (State  v. 
Kuum,  55  Mx)nt.  436,  178  Pac.  288.)     But  to  establish  murder 
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as  defined  in  our  Codes  (section  8290),  proof  of  the  killing 
alone  is  su£3eient  to  make  out  the  case." 

Under  the  circumstances  shown  in  the  evidence,  there  was 
ample  room  for  the  jury  to  conclude  that  the  defendant  killed 
the  deceased.  Having  established  that  fact,  clearly  the  burden 
was  then  upon  the  defendant  to  show  circumstances  of  mitiga- 
tion. The  finding  of  the  jury  precludes  the  suggestion  that 
there  were  any  circumstances  tending  in  any  manner  to  justify 
or  excuse  the  act.  The  state  was  entitled  to  this  instruction 
and  it  was  not  error  upon  the  part  of  the  court  to  give  it. 

Error  is  also  claimed  because  the  court  struck  out  and  re- 
[10]  fused  to  consider  the  affidavits  touching  the  charge  that 
the  jury  were  not  kept  together  during  the  trial,  and  their 
deliberations  upon  the  verdict.  To  rebut  this  evidence,  each 
of  the  twelve  jurors,  as  well  as  the  three  bailiffs,  under  whose 
charge  they  were,  testified  that  they  were  kept  together,  and 
not  allowed  to  separate ;  that  they  heard  no  other  evidence  than 
that  adduced  upon  the  trial;  that  they  did  not  communicate 
with  any  person  during  the  trial,  nor  misconduct  themselves 
in  any  manner  whatsoever;  and  that  no  facts  other  than  those 
embodied  in  the  evidence  upon  the  trial  entered  into  their  con- 
sideration of  the  case.  We  have  carefully  considered  the  evi- 
dence upon  this  question,  and  are  of  the  opinion  that  the  re- 
sult would  have  been  the  same  had  the  court  considered  the 
question  on  the  merits,  instead  of  striking  them  from  the 
files. 

After  a  painstaking  examination  of  the  proceedings  in  the 
court  below,  embracing  more  than  850  full  pages  of  type- 
written matter,  and  a  thorough  examination  of  every  legal 
question  argued  and  suggested  in  the  briefs  of  counsel,  we 
are  satisfied  that  every  debatable  ground  of  error  has  been 
urged  in  defendant's  behalf.  While  we  have  not  discussed 
all  the  errors  alleged  to  have  been  committed,  we  have  carefully 
considered  them  all,  and  are  satisfied  that  every  substantial 
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right  of  the  defendant  was  respeeted,  and  that  the  verdict  and 
judgment  are  fully  justified  by  the  evidence. 
The  judgment  and  order  appealed  from  are  afSrmed. 

Afjirmed, 

Mb.  CmEP  Justice  Brantly  and  Associate  Justices  Eby- 
KOLDS^  HoLLOwAY  and  QAiiBN  concur  in  the  result, 

Behearing  denied  July  18,  1921. 


EVANS  KT  AL.,  Respondents,  v.  CITY  OP  HELENA  et  al., 

Appellants. 

(No.  4,894.) 
^Submitted  July  1,  1921.    Decided  July  (J,  1921.) 

[199   Pac.   445.] 

Cities  and  Towns — Special  Improvements — Departure  from 
Resolution  of  Intention — Void  Contract — Injunction — Bonds 
and  Warrants — Issuance  at  Discount  Prohibited. 

Cities  and  Towns — Special  Improvements — Departure  from  Resolution  of 
Litention  not  Permitted. 

1.  In  its  resolution  of  intention  to  create  a  special  improvement 
district,  the  city  council  must  describe  the  character  and  nature  of 
the  contemplated  improvements  with  sufficient  particularity  to  advise 
the  taxpayer  aflfeeted,  and  the  improvements  to  be  made  must  corre- 
spond substantially  with  those  set  forth  in  the  resolution,  and  no 
material  change  or  departure  therefrom  can  be  made. 

Same — Special    Improvements — Material    Departure    from    Besolution    of 
Intention — Injunction. 

2.  Under  a  resolution  of  intention  to  create  a  special  improvement 
district  for  the  purpose  of  paving  streets,  with  the  necessary  exca- 
vations, cutting,  filling,  etc.j  and  "incidental  work,"  held  that  de- 
fendant city  was  properly  enjoined  from  entering  into  a  contract 
the  provisions  of  which  departed  substantially  from  the  purposes  set 
forth  in  the  resolution,  in  that  they  included  reduction  in  the  street 
widths  and  the  construction  of  new  parking,  curbing  and  storm 
sewers,  each  of  which  constitutes  a  distinct  city  improvement  under 
Chapter  89,  Laws  of  1913,  as  amended  by  Chapter  142,  Laws  of 
1915,  and  none  of  which  was  therefore  subject  to  inclusion  under  the 
term  ''incidental  work." 

60  Mont. — 37 
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Same — Special   Improyement   Bonds   or   Warrants — ^IsBuanee   at   Discount 
Prohibited. 

3.  Held,  under  section  26  of  Chapter  89,  Laws  of  ldl3,  that  the 
city  council  has  no  power  to  issue  bonds  or  warrants  at  a  discount, 
in  payment  of  special  improvement  work,  and  that  therefore  a  con- 
tract let  to  one  who  in  making  out  his  bid  took  into  consideration 
the  fact  that  the  warrants  he  would  receive  were  worth  only  ninety 
cents  on  the  dollar,  and  therefore  added  ten  per  cent  to  the  actual 
cost,  was  invalid  as  an  attempt  to  do  indirectly  what  the  council  waa 
prohibited  from  doing  directly. 

Appeal  from  District  Covrtj  Letvii  a/nd  Clark  County;  A.  J. 
Horsky,  Judge. 

AonoN  by  Bertha  M.  Evans  and  others  against  the  city 
of  Helena  and  others.  From  an  order  granting  a  temporary 
injunction,  defendants  appeal.    Affirmed. 

Mr.  E.  C.  Day,  for  Appellants^  submitted  a  brief  and  argued 
the  cause  orally. 

The  decision  of  the  city  council  that  the  property  of  the 
plaintiffs  within  the  erterior  boundaries  of  the  district  was 
specially  benefited  is  binding  upon  the  court  in  the  absence  of 
evidence  that  the  council  acted  arbitrarily,  and  in  the  absence 
of  protests  on  the  ground  of  nonbenefit.  The  legislature  has 
conferred  upon  the  city  council  the  power  to  determine  the 
boundaries  of  the  district  and  the  property  especially  benefited, 
and  that  to  be  included  or  excluded.  That  determination  is 
conclusive  upon  the  court,  and  those  who  fail  to  object  to  the 
inclusion  of  their  property  cannot  afterward  be  heard  to  as- 
sert that  it  is  not  benefited.  The  district  rule  is  a  legislative 
declaration  that  all  property  included  in  the  district  is  bene- 
fited, and  that  the  benefit  accrues  proportionately  unless  some 
fact  is  shown  which  takes  the  plaintiffs'  property  out  of 
the  general  class.  These  principles  have  been  so  often  as- 
serted and  reaffirmed  by  this  court,  that  a  mere  citation  of 
the  Montana  cases  ought  to  be  sufficient.  {McMUlan  v.  City  of 
Bntte,  30  Mont.  220,  76  Pac.  203;  Power  v.  City  of  Helena,  43 

-  -      — 

3.  Oon»tmction  of  statute  prohibiting    sale   of  municipal   bonds   for 
leBB  than  par,  see  note  in  Ana.  09A  19I8E|  S5. 
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Mont,  336,  36  L.  R.  A.  (n.  s.)  39,  116  Pac.  415;  Shapard  v. 
City  of  Missoula,  49  Mont.  269,  141  Pac.  544;  Mansw  v.  City 
of  Poison,  45  Mont.  585,  125  Pac.  1002;  Beck  v.  Holland,  29 
Mont.  234,  74  Pac.  410.)  The  power  to  lay  out,  establish, 
open,  alter,  widen,  extend,  grade,  pave  or  otherwise  improve 
streets  is  lodged  entirely  in  the  city  council.  (Rev.  Codes, 
sec.  3259,  subd.  6;  Improvement  Dist.  Law,  Laws  1913,  Chap. 
89,  p.  394,  Rev.  Codes  Supp.,  p.  506.)  The  power  to  create 
special  improvement  districts  for  the  making  of  street  improve- 
ments is  also  vested  in  the  city  council.  (Rev.  Codes,  sec. 
3259,  subd.  80;  Rev.  Codes  Supp.,  Vol.  3,  p.  507;  Shapard  v. 
City  of  Missoula,  49  Mont.  269,  141  Pac.  544.)  The  council 
having  complied  with  the  statutory  provisions  for  creating 
the  district,  the  objection  that  the  property  will  not  be  benefited 
at  all  cannot  be  urged  except  as  to  specific  lots,  where  it  is 
shown  that  the  assessment  is  a  flagrant  abuse  of  power,  arbi- 
trary in  character,  and  amounts  in  fact  to  a  confiscation  of 
the  particular  property.  General  allegations,  such  as  the  com- 
plaint contains,  are  not  sufficient.  {French  v.  Barter  Asphalt 
Co.,  181  U.  S.  324,  45  L.  Ed.  879,  21  Sup.  Ct  Rep.  625; 
Houck  V.  Little  River  Drainage  Dist.,  239  U.  S.  254,  60 
L.  Ed.  266,  36  Sup.  Ct.  Rep.  58 ;  FdOhrook  Irr.  Dist.  v.  Brad- 
ley, 164  XJ.  S.  112,  41  L.  Ed.  369,  17  Sup.  Ct.  Rep.  56 ;  MUler 
&  Lux  V.  Sacramento  etc.,  182  Cal.  252,  187  Pac.  1041,  1046 ; 
affirmed  by  Sup.  Ct.  U.  S.,  April  11,  1921,  Adv.  Sheets,  474.) 
If  the  assessment  proves  to  be  arbitrary  or  confiscatory  by 
reason  of  any  fact,  relief  can  be  had  by  the  means  set  forth 
in  section  17  (Rev.  Codes  Supp.  516),  or,  if  the  council  refuses 
relief,  then  by  appeal  to  the  courts. 

The  legislature  has  the  power  to  provide  for  and  compel 
local  improvements,  and  in  the  exercise  of  this  power,  where 
opportunity  to  be  heard  is  given,  no  constitutional  rights  are 
violated.  {Billings  Sugar  Co.  v.  Fish,  40  Mont.  256,  20  Ann. 
Cas.  264,  26  L.  R.  A.  (n.  s.)  973,  106  Pac.  565.)  In  the  ab- 
sence  of  any  showing  of  fraud  or  arbitrary  conduct  on  the 
part  of  the  city  council,  its  findings,  by  the  passage  of  the  reso- 
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lution  creating  the  district  that  the  property  included  in  the 
district  has  been  benefited,  is  conclusive.  To  permit  evidence 
of  value  of  benefits,  or  salability  or  nonsalability  of  property, 
would  be  to  substitute  the  court's  opinion  for  that  of  the  city 
council  (Brougham  v.  Kansas  City,  263  Fed.  115.)  Failure 
of  the  property  owner  to  object  to  the  indusion  of  his  prop- 
erty in  the  district  waives  the  objection  and  makes  the  decision 
of  the  city  council  final.  (Duncan  v.  Romish,  142  Cal.  686,  76 
Pac.  661;  City  of  Denver  v.  Dwmars,  33  Colo.  94,  80  Pac.  114; 
Brown  v.  Drain,  187  U.  S.  635,  47  L.  Ed.  343,  23  Sup.  Ct 
Bep.  842 ;  afSrming  the  decision  of  the  circuit  court  of  appeals, 
112  Fed.  582,  and  King  v.  Portland,  184  U.  S.  61.) 

Persons  whose  property  is  included  in  tho  district  cannot 
be  heard  to  object  that  property  which  might  have  been  bene- 
fited has  been  excluded.  (Minnesota  &  M,  Land  dk  Imp.  Co. 
V.  City  of  BUUngs,  111  Fed.  972,  50  C.  0.  A.  70.)  The  ob- 
jection  is  also  waived  by  failure  to  raise  it  by  protest  (Spald- 
ing V.  City  of  Denver,  33  Colo.  172,  80  Pac.  126.)  It  will 
be  noted  that  the  area  of  the  property  of  the  plaintiffs  is 
less  than  eight  (8)  per  cent  of  the  total  area  of  the  property 
included  in  the  district.  To  hold  that  this  percentage  of  ob- 
jecting property  can  invoke  the  court  to  set  aside  the  creation 
of  the  district  on  the  ground  that  their  property  is  not  spe- 
cially benefited  would  be  to  permit  the  courts  to  destroy  the 
legislative  expression  of  the  city  council  at  the  request  of 
a  percentage  of  the  property  affected,  which  would  not  be 
sufficient  in  area  to  require  such  a  decision  by  the  city  council 
when  applied  to  directly  by  a  like  area. 

Evidence  that  property  other  than  that  of  the  plaintiffs  will 
not  be  benefited  is  not  admissible.  No  one  can  be  heard  to 
question  the  validity  of  a  statute,  or  the  action  of  a  govern- 
mental agency  unless,  and  except  as,  his  interests  have  been 
or  are  about  to  be  injured  by  the  threatened  action.  (Barth 
V.  Pock,  51  Mont.  418,  155  Pac.  282.) 

That  the  property  of  the  plaintiffs  will  not  be  increased  in 
salable  value  by  an  amount  substantially  equal  to  the  cost  of 
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the  improvement,  the  proportionate  amount  of  which  is  to 
be  assessed  against  the  property,  is  not  of  itself  sufficient  to 
constitute  a  taking  of  property  without  compensation  or  to 
result  in  depriving  the  owner  of  it  without  due  process  of 
law.  {City  of  Kaiispell  v.  School  Dist.,  45  Mont.  221,  Ann. 
Cas.  1913D,  1101,  122  Pac.  742;  Louisville  d;  N.  B.  Co.  v. 
Barber  AsjOuat  Paving  Co.,  197  U.  S.  430,  49  L.  Ed.  819,  25 
Sup.  Ct.  Bep.  466.) 

An  especiaUy  interesting  case  is  that  of  Miller  &  Lux  v. 
Sacramento  etc.  Drainage  Dist.,  182  Cal.  252,  187  Pac.  1041, 
where  land  which  had  already  been  reclaimed  from  its  swamp 
condition  was  included  in  a  drainage  district  which  also  sought 
to  effect  flood  control  over  a  large  area. 

No  fact  was  shown  at  the  hearing  which  would  justify  the 
conclusion  that  the  property  of  the  plaintiffs  had  been  arbi- 
trarily or  improperly  included  in  the  district,  or  that  there 
is  any  reason  for  setting  aside  the  presumption  that  their  prop- 
erty would  share  ratably  in  the  benefits  to  accrue  to  a  city 
residence  district  from  the  making  of  an  improvement  such  as 
that  proposed.  {Mount  St.  Mary's  Cemetery  v.  MuUins,  248 
U.  S.  501,  68  L.  Ed.  383,  39  Sup.  Ct.  Rep.  173.) 

The  district  being  lawfully  created,  the  method  of  paving 
the  street  is  within  the  discretion  of  the  city  council,  which 
will  not  be  controlled  i^  the  courts  except  for  abuse  of  such 
discretion. 

In  states  where  the  cily  council  is  given  power  ''to  lay  out, 
establish,  open,  alter,  widen,  grade,  pave  or  otherwise  im- 
prove" streets,  as  is  the  case  in  Montana  (Rev.  Codes,  see. 
3259,  subd.  6),  it  has  been  frequently  held  that  the  city  council 
has  the  power  to  fix  the  width  of  the  pavement,  put  a  strip  of 
parking  in  the  center,  and  exercise  general  powers  over  the 
width  of  its  traveled  ways.  (McQuillin  on  Municipal  Corpora- 
tions, sec.  1835 ;  City  of  Mt.  Carmel  v.  Shaw,  155  111.  37,  46 
Am.  St.  Rep.  311,  27  L.  R.  A.  580,  39  N.  B.  584:  West  Chicago 
etc.  Commrs.  v.  Farber,  171  111.  146,  49  N.  E.  427;  Thompson 
V.  City  of  Highland  Park,  187  111.  265,  58  N.  E.  328 ;  Bekkedahl 
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V.  Westby,  140  Wis.  230,  122  N.  W.  727;  Downing  v.  Des 
Moines,  124  Iowa,  289,  90  N.  W.  1066;  Kittinger  v.  City  of 
Buffalo,  148  N.  Y.  332,  42  N.  E.  803 ;  FiMer  v.  City  of  Grand 
Rapids,  105  Mich.  529,  63  N.  W.  530.)  The  changing  of  the 
width  of  the  paved  highway  is  not  a  discontinuance  of  a  street, 
but  a  change  in  the  character  of  the  public  use,  which  is 
entirely  within  the  control  of  the  council.  {BekkedaM  v. 
Westby;  City  v.  Shaw,  supra.)  There  are  only  two  limitations 
upon  the  exercise  of  the  power,  namely,  that  the  improvement 
when  made  must  not  be  materially  different  from  that  de- 
scribed in  the  resolution  of  intention,  and  the  cost  must  not  be 
materially  increased.     (Mansur  v.  City  of  Poison,  suprck) 

The  contract  is  not  invalid  because  the  price  exceeds  the 
original  estimate.  {Mdlen  v.  City  of  Olenwood  (Iowa),  176 
N.  W.  373.) 

The  contract  does  not  provide  for  the  bonds  to  be  received 
at  less  than  their  face  value.  The  law  requires  the  contractor 
to  accept  the  bonds  at  their  face  value  in  payment  for  work 
done,  and  prohibits  the  council  from  delivering  bonds  under 
any  other  terms.  That  the  bidder  took  into  consideration  his 
ability  to  sell  the  bonds,  the  amount  to  be  realized,  the  dif- 
ference in  rates  of  interest  on  money  borrowed,  and  the  readi- 
ness with  which  the  bonds  could  be  disposed  of,  in  determining 
the  amount  in  cash  which  it  would  cost  him  to  do  the  work, 
as  testified  to  by  Thomson,  is  a  natural  inference,  and  one 
which  the  law  contemplated.  It  is  a  condition  which  arises 
in  the  case  of  every  letting,  and  the  elements  which  enter 
into  the  value  of  the  work  or  the  cost  of  doing  it  varies  with 
each  bidder.  And  yet,  the  legislature  has  not  seen  fit  to 
provide  for  a  sale  of  the  bonds  by  the  city,  in  lieu  of  a 
delivery  to  the  contractor,  as  is  provided  in  section  26  of 
the  Act,  in  the  case  of  bonds  issued  in  payment  of  property 
taken  by  the  city.  The  statutory  prohibition  is  **that  no  war- 
rants or  bonds  shall  be  delivered  or  received  in  payment  of  a 
less  sum  than  its  face  value."    There  is  nothing  in  the  evidence 
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to  warrant  the  assumption  that  this  provision  has  been  or 
will  be  violated. 

Mr.  C.  B.  Nolan,  Mr.  Wm.  ScaUon  and  Mr.  A.  W.  O'Bourhe, 
for  Respondents,  submitted  a  brief;  Mr.  Nolcm  argued  the  eause 
orally. 

The  resolution  o^  intention  and  the  giving  of  the  notice  are 
jurisdictionaL  {Cooper  v.  City  of  Bozeman,  54  Mont.  277,  169 
'  Pac.  801 ;  Kohn  v.  City  of  Missoida,  50  Mont.  75, 144  Pac.  1087 ; 
SKapard  v.  City  of  Missoula,  49  Mont.  269,  141  Pac.  544 ;  Ear- 
vey  V.  Tovm  of  Townsend,  57  Mont.  407,  188  Pac.  897 ;  Hinze- 
man  v.  City  of  Deer  Lodge,  58  Mont  369, 193  Pac.  395 ;  Mansur 
V.  City  of  Poison,  45  Mont.  585,  125  Pac.  1002;  Alienor.  City  of 
Butte,  55  Mont.  205,  175  Pac.  595;  Boyle  v.  City  of  Butte,  55 
Mont.  209,  175  Pac.  596.) 

Necessity  for  describing  with  some  particularity  nature  of 
improvements.  (Mansur  v.  City  of  Poison,  45  Mont.  585, 
125  Pac.  1002;  Pacific  Paving  Co.  v.  Verso,  12  Cal.  App.  362, 
107  Pac.  590 ;  Bay  Bock  Co.  v.  BeU,  133  Cal.  150,  65  Pac.  299 ; 
Cass  V.  People  ex  rel.  Kockersperger,  166  HI.  126,  46  N.  E.  729, 
47  N.  E.  368 ;  Sanger  v.  City  of  Chicago,  169  111.  286,  48  N.  E. 
309;  Lambert  y.  Cummings,  2  Cal.  App.  642,  84  Pac.  266; 
Fay  V.  Reed,  128  Cal.  357,  60  Pac.  927;  City  of  Oeneseo  v. 
Broum,  250  lU.  165,  95  N.  E.  172;  City  of  KirksvUle  v.  Cole- 
man, 103  Mo.  App.  215,  77  S.  W.  120;  Ladd  v.  Spencer,  23 
Or.  193,  31  Pac.  474;  Schwiesau  v.  Mahon,  128  Cal.  114,  60 
Pac.  683;  SmUh  v.  City  of  Chicago,  214  111.  155,  73  N.  E. 
346;  Buckley  v.  City  of  Tacoma,  9  Wash.  256,  37  Pac.  441.) 
No  plans  or  specifications  whatever  had  been  prepared  prior 
to  the  creation  of  the  district.  The  only  information  given 
to  the  owners  was  that  which  could  be  derived  from  the  reso- 
lutions themselves.  If  the  information  thus. given  should  be 
held  sufQcient  under  the  law  to  validate  the  resolutions,  then 
the  city  authorities  should  be  held,  with  reasonable  strictness, 
to  the  observance  of  the  rule  against  material  changes  or  de- 
partures in  plans  and  in  the  nature  of  the  work.  Otherwise, 
owners  would  ofttimes  be  left  helpless. 
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Improvements  made  most  correspond  sabstantially  with  those 
set  forth  in  the  resolution  of  intention,  and  no  material  change 
can  be  made.  In  the  instant  case  material  changes  have  been 
made.  (Mansur  v.  Poison,  45  Mont.  594,  125  Pac  1002; 
McBean  v.  Bedick,  96  Cal.  191,  31  Pac.  7;  Mason  v.  City  of 
Sioux  FaUs,  2  S.  D.  240,  39  Am.  St.  Eep.  802,  805,  51  N.  W. 
774;  Piedmont  v.  AUman,  136  Cal.  88,  68  Pac.  493;  Partridge 
V.  Lucas,  99  Cal.  519,  33  Pac  1082;  La  Franchi  v.  City  of 
Seattle,  78  Wash.  158,  138  Pac.  659 ;  Jones  v.  Barber  A.  P.  Co., 
174  Mo.  393,  160  S.  W.  279;  San  Jose  Co.  v.  Auzerais,  106 
Cal.  498,  39  Pac.  859.) 

Each  kind  of  improvement  specified  in  statute  constitutes 
a  class  or  a  specific  and  distinct  improvement.  Any  or  many 
or  all  may  be  included  in  one  resolution,  but  any  intended  to 
be  done  must  be  included.  (Piedmont  Paving  Co.  v.  AUman, 
136  Cal.  88,  68  Pac.  493;  Partridge  v.  Lucas,  99  Cal.  519,  33 
Pac.  1082;  Himmelmann  v.  Satterlee,  50  Cal.  68;  Beaudry  v. 
Yaldez,  32  Cal.  270 ;  Donnelly  v.  Howard,  60  Cal.  291 ;  Mason 
V.  City  of  Sioux  Falls,  2  S.  D.  240,  39  Am.  St.  Eep.  802, 
805,  51  N.  W.  774.)  In  the  instant  case  drainage  sewers  and 
parkings  were  not  mentioned  in  resolutions.  Where  streets 
are  referred  to  in  the  resolutions,  the  words  mean  entire  width 
of  street. 

The  result  and  benefit  must  bear  a  just  proportion  to  the 
burden  imposed.  {City  of  Butte  v.  School  District  No.  1,  29 
Mont.  336,  74  Pac.  869;  Stadler  v.  City  of  Helena,  46  Mont. 
128,  127  Pac.  454;  25  Ruling  Case  Law,  ''Special  or  Local 
Assessments,"  sec.  56,  p.  138;  City  of  Detroit  v.  Chapin,  112 
Mich.  588,  42  L.  R.  A.  638,  71  N.  W.  149 ;  Chicago  v.  Blair, 
149  111.  310,  24  L.  R.  A.  412,  36  N.  W.  829 ;  Power  v.  City 
of  Helena,  43  Mont.  336,  36  L.  R.  A.  (n.  s.)  39,  116  Pac.  415.) 
They  may  be  the  subject  of  judicial  inquiry,  and  determination 
of  council  not  entirely  conclusive.  {Beck  v.  HoUa/nd,  29  Mont. 
234,  74  Pac.  410.)  The  value  of  the  property  in  the  district, 
and,  in  particular,  the  property  of  the  plaintiffs,  will  not 
be  benefited,  or,  if  benefited,  it  will  not  be  in  excess  of  twenty- 
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five  per  cent  of  the  costs  of  the  improvements.  There  is  in 
the  case  as  presented  no  dispute  as  to  this.  Therefore,  there 
is  a  loss  and  damage  to  the  plaintiffs  to  the  extent  of  seventy- 
five  per  cent  or  more  of  the  cost  of  the  improvements.  We 
contend  that  there  is  a  right  to  a  judicial  hearing  on  the 
question  of  benefits  and  costs  and  to  prevent  the  confiscation 
of  property. 

The  lots  excluded  from  the  district  will  receive  benefits  from 
the  improvements  of  the  same  nature  as  will  the  lots  included. 
Their  exclusion  was  illegal.  {Beck  v.  Holland,  29  Mont.  234, 
74  Pac.  410.) 

The  contract  price  is  in  excess  of  estimate.  {City  of  Chehor 
lis  V.  Cory,  54  Wash.  190,  102  Pac.  1027,  104  Pac.  768.) 

The  warrants  will  be  issued  at  less  than  par  if  the  contract 
stands.  The  members  of  the  city  council  understood,  at  the 
time  they  passed  upon  the  bids  and  accepted  the  bid  of  Mc- 
Hugh,  that  the  last-mentioned  bid,  as  well  as  the  other  bids, 
was  based  upon  an  assumed  depreciation  or  discount  of  ten 
per  cent  or  more  of  the  face  of  the  district  warrants  and  bonds 
to  be  issued  as  compensation  for  the  work,  and  that  the  amount 
of  the  various  bids  was  inflated  by  a  corresponding  percentage ; 
so  that  the  district  in  reality  would  not  get  par  for  such 
bonds  or  warrants,  although  in  appearance  they  might  be 
issued  at  par  because  of  the  inflation  of  the  amount  of  the 
bid.  In  connection  with  this,  reference  is  made  to  the  pro- 
vision of  section  26  prescribing  that  bonds  or  warrants  when 
sold  shall  not  be  sold  for  less  than  par,  and  the  provision  of 
said  section  that  warrants  or  bonds  when  issued  in  payment 
of  work  done  must  not  be  issued  at  less  than  face.  Our 
point  is  that  the  legislative  policy  is  clearly  declared  by 
these  provisions,  and  they  cannot  be  evaded  by  indirection. 

Opinion— PER  CURIAM. 

Action  was  brought  to  procure  an  injunction  restraining  de- 
fendants from  entering  into  a  contract  with  one  Frank  J.  Mc- 
Hugh  for  paving  streets  within  improvement  district  No.  125 
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within  the  city  of  Helena.  Upon  filing  complaint,  application 
was  made  for  a  temporary  injunction,  which  was  granted.  De- 
fendants have  appealed  from  the  order  granting  the  temporary 
injunction. 

On  the  second  day  of  March,  1920,  the  council  of  the  city 
[1]  of  Helena  passed  a  resolution  of  intention  to  create  the 
improvement  district;  the  portions  of  the  resolution  of  im- 
portance to  the  issues  here  involved  being  as  follows:  ''That  it 
is  the  intention  of  the  city  council  of  the  City  of  Helena 
to  create  a  special  improvement  district,  to  be  kno¥nQL  and 
designated  as  special  improvement  district  No.  125,  for  the 
purpose  of  paving  with  reinforced  concrete  pavement,  with 
the  necessary  excavations,  cutting,  filling,  grading,  curbing, 
and  incidental  work  therewith  and  therefor.  •  •  •  The 
general  character  of  the  improvements  to  be  made  in  said  dis- 
trict is  to  pave  the  above  named  streets  with  reinforced  concrete 
paving,  six  inches  thick,  together  with  the  necessary  excavating, 
cutting,  filling,  grading,  curbing,  and  incidental  work  therewith 
and  therefor,  under  specifications  to  be  adopted  by  the  city 
council  of  the  City  of  Helena.  •  .  •  •  That  the  approximate 
estimate  of  costs  of  said  improvements,  including  the  clerical 
work,  engineering,  and  supervision,  is  the  sum  of  $340,000.'* 

The  streets  withiii  the  improvement  district  vary  in  width 
from  thirty-one  to  forty-one  feet.  There  are  parking  and 
curbing  on  these  streets,  which  have  heretofore  been  installed 
under  proceedings  in  other  special  improvement  districts  at 
the  expense  of  the  property  owners.  There  is  nothing  in  the 
resolution  of  intention  to  install  storm  sewers,  extend  the 
parking,  or  to  completely  tear  out  the  old  curbing  and  install 
new  curbing.  Subsequently  the  district  was  created,  advertise- 
ment for  bids  for  the  construction  of  proposed  improvement 
was  made,  and  the  bid  of  Frank  J.  Mcl^ugh  was  accepted  at 
the  sum  of  $349,543.34.  The  plans  and  specifications  upon 
which  the  bids  were  made  involved  the  construction  of  storm 
sewers  in  the  streets  covered  by  the  pavement,  pavement  of  the 
streets  to  the  width  of  twenty-five  feet,  the  tearing  out  of  the 
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old  curbing  in  its  entirety,  and  the  installation  of  new  curbing 
and  extension  of  the  parking  on  each  side  of  the  proposed 
pavement  from  the  line  of  the  present  curbing  to  the  line  of 
the  proposed  new  curbing.  Under  the  proposed  contract  the 
contractor  will  be  paid  by  district  warrants.  John  D.  McLeod 
and  John  Dryburgh,  two  of  the  city  commissioners,  testified 
relative  to  the  value  of  the  warrants  as  reflected  in  the  price 
for  the  work.  Mr.  McLeod  testified  that,  in  connection  with 
the  consideration  of  the  bids  and  as  to  whether  or  not  they 
were  reasonably  fair  in  amount,  he  considered  the  depreciated 
value  of  the  warrants,  and  that  he  considered  such  value 
on  the  basis  of  ten  per  cent  discount  and  awarded  the  con- 
tract on  that  basis.  Mr.  Dryburgh  testified  that  he  had  reason 
to  believe  that  the  warrants  would  be  disposed  of  by  the  con- 
tractor at  less  than  par,  and  that  if  he  had  known  that  these 
warrants  were  worth  cash  he  would  not  have  been  disposed 
to  accept  the  offered  bids  as  reasonable,  and  that  the  council 
certainly  would  have  gotten  a  better  bid  if  the  warrants  could 
have  been  sold  at  par.  One  John  Tripp  also  testified  that  he 
was  a  bidder  for  the  contract,  and  that  in  making  his  bid  he 
did  it  on  the  basis  that  the  warrants  would  be  worth  only 
ninety  cents  on  the  dollar.  This  constituted  all  the  testimony 
on  this  feature  of  the  case. 

These  facts  present  two  questions  for  our  determination  the 
decision  of  which  will  dispose  of  the  case:  (1)  In  letting  the 
contract,  was  there  a  substantial  departure  from  the  im- 
provements set  forth  in  the  resolution  of  intention  f  (2)  Is  it 
permissible  for  the  city  to  enter  into  a  contract  whereby  pay- 
msent  for  services  to  foe  rendered  shall  be  made  by  warrants 
at  a  depreciated  valuation?  Other  reasons  were  urged  in  sup- 
port of  plaintiffs'  contention  that  the  making  of  the  contract 
should  be  enjoined,  but  it  will  be  unnecessary  to  consider  such 
other  contentions. 

In  this  case  no  question  as  to  jurisdiction  arises,  there  being 
no  contention  made  respecting  the  legality  of  the  creation  of 
the  paving  district    In  fact,  it  is  conceded  that  the  district 
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was  legally  created;  but  the  proceedings  subsequent  to  the 
organization  of  the  district  are  the  subject  of  attack,  primarily 
the  JMOcHugh  contract,  which  is  made  the  basis  of  this  decision. 

The  record  clearly  discloses  that  the  plans  and  specifications 
for  the  paving,  and  proposed  contract  with  Frank  J.  McHugh 
for  the  execution  of  the  work,  departed  materially  from  the 
resolution  of  intention  and  that  creating  the  district.  The 
resolution  of  intention  gave  no  indication  that  there  would 
be  a  reduction  in  the  width  of  the  paying  of  the  streets  from 
the  existing  street  widths  between  present  curbs,  or  that  new 
parking  or  i>arking  extension  was  in  contemplation,  or  that 
there  would  be  a  destruction  or  replacement  of  street  curbing 
or  new  curbing,  or  that  the  installation  of  storm  sewers  was 
a  part  of  the  proposed  improvements.  However,  it  is  con- 
tended  by  counsel  for  the  defendants  that  all  such  changes 
and  additions  were  legally  warranted  by  virtue  of  the  use 
of  the  words  '^ incidental  work"  contained  in  the  resolution  of 
intention,  and  that  the  judgment  and  discretion  vested  in  the 
city  council  in  dealing  with  the  subject  for  the  best  interest 
and  advantage  of  the  city  authorizes  the  inclusion  of  such  ad- 
ditional improvements. 

Section  3,  Chapter  89,  of  the  Laws  of  1913,  as  amended 
[2]  by  section  2  of  Chapter  142,  Laws  of  1915,  provides  in 
part  as  follows:  ''Before  creating  any  special  improvement 
district,  for  the  purpose  of  making  any  of  the  improvements, 
or  acquiring  any  private  property  for  any  purpose  authorized 
by  this  Act,  the  city  council  shall  pass  a  resolution  of  inten- 
tion so  to  do,  which  resolution  shall  designate  the  number  of 
such  district,  describe  the  boundaries  thereof,  and  state  therein, 
the  general  character  of  the  improvement  or  improvements 
which  are  to  be  made,  and  an  approximate  estimate  of  the 
cost  thereof."  It  would  require  a  very  strained  construction 
of  language  to  hold  that  ''incidental  work"  to  paving,  by 
implication,  includes  the  several  subjects  embraced  in  the 
contract^  each  of  which  constitutes  a  class  or  a  distinct  city 
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improvement.  (See  Chapter  89,  Laws  1913,  as  amended  by 
Chapter  142  of  the  Laws  of  1915.) 

That  *' incidental  work"  is  not  a  sufficient  description  of 
**the  general  character  of  the  improvement  or  improvements'* 
in  the  resolution  of  intention  is  manifest.  From  the  resolution 
of  intention  and  notice  given  to  the  taxpayers  affected  in 
connection  with  the  creation  of  improvement  district  No.  125, 
no  one  can  reasonably  be  held  to  have  been  advised  by  the 
general  designation  of  paving  and  ''incidental  work"  that 
any  improvement  other  than  the  paving  of  the  streets  was  de- 
signed or  intended,  for  within  the  district  large  portions  of 
territory  have  already  been  included  in  parking,  curbing,  and 
sewer  districts. 

Pertinent  to  the  case  before  us,  it  was  well  stated  by  Mr. 
Chief  Justice  Brantly,  in  his  dissenting  opinion  in  the  case 
of  Mansur  v.  City  of  Poison,  45  Mont.  596,  125  Pac.  1002,  as 
follows:  "The  tenn  'character,'  *'  as  used  in  the  statute,  "is 
perhaps  the  most  general  that  could  have  been  employed.  Even 
so,  it  must  be  assigned  such  a  meaning  as  will  effectuate  the 
purpose  had  in  view,  viz.,  that  the  improvement  be  so  de- 
scribed by  a  statement  of  the  dimensions,  materials,  etc.,  that 
the  lot  owner  may  determine  whether  he  will  acquiesce,  and 
thus  consent,  or  appear  at  the  appointed  time  and  seek  to 
arrest  further  proceedings.  He  ought  not  to  be  compelled  to 
iruffer  inconvenience  incident  to  leaving  his  business  to  seek,  and 
make  an  inquiry  of^  members  of  the  council  or  of  the  officer 
or  officers  who  will  have  charge  of  the  contemplated  im- 
provement. It  is  entirely  possible  that  in  a  given  case  such 
inquiry  would  be  futile,  because  definite  information  could 
not  be  obtained  from  any  one  of  these  officers.  Indeed,  this 
was  the  case  here;  for  the  record  shows  that  the  city  engineer 
did  not  submit  an  estimate  of  the  cost  of  the  improvements  or 
prepare  plans  and  specifications  until  after  the  time  for  making 
objections  had  passed." 

It  is  the  established  rule  of  law  that  the  city  council,  in 
the  resolution  of  intention,  must  describe  the  character  and 
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nature  of  the  improvements,  with  sufficient  particularity  in 
order  that  the  taxpayers  affected  may  be  fully  advised,  and 
the  improvements  to  be  made  must  correspond  substantially 
with  those  set  forth  in  the  resolution  of  intention  and  no  ma- 
terial change  or  departure  therefrom  can  be  made.  (Mansur 
V.  City  of  Poison,  45  Mont.  585,  125  Pac.  1002;  Clay  v.  City 
of  Grand  Rapids,  60  Mich.  451,  27  N.  W.  596;  Peck  v.  City  of 
Orand  Rapids,  125  Mich.  416,  84  N.  W.  614;  McBean  v. 
Redick,  96  Cal.  191,  ai  Pac.  7 ;  Mason  v.  City  of  Sioux  Falls, 
2  S.  D.  640,  39  Am.  St.  Rep.  802,  805,  51  N.  W.  770;  Piedmont 
V.  AUfMn,  136  Cal.  88,  68  Pac.  493;  Partridge  v.  Lucas,  99 
Cal.  519,  33  Pac.  1082 ;  La  FrancJU  v.  City  of  Seattle,  78  Wash. 
158,  138  Pac.  659;  Jones  v.  Barber  A.  P.  Co.,  174  Mo.  393, 
160  S.  W.  279 ;  San  Jose  Co.  v.  Auzerais,  106  Cal.  498,  39  Pac 
859;  Pacific  Paving  Co.  v.  Verso,  12  Cal.  App.  362,.  107  Pac. 
590;  Bay  Rock  Co.  v.  BM,  133  Cal.  150,  65  Pac.  299;  Cass  v. 
People  ex  rel.  Kochersperger,  166  111.  126,  46  N.  B.  729; 
People  ex  rel.  Kochersperger  v.  Hwford,  167  DL  226,  47 
N.  E.  368;  Sanger  v.  City  of  Chicago,  169  111.  286,  48  N.  E. 
309;  Lambert  v.  Cummings,  2  CaL  App.  642,  84  Pac.  266; 
Pay  V.  Reed,  128  Cal.  367,  60  Pac.  927;  City  of  Oeneseo  v. 
Brown,  250  HI.  165,  95  N.  E.  172 ;  City  of  KirksviUe  v.  Cole- 
man, 103  Mo.  App.  215,  77  S.  W.  120;  Ladd  v.  Spencer,  23 
Or.  193,  31  Pac.  474;  Schwiesau  v.  Mahon,  128  Cal.  114,  60 
Pac.  683;  Smith  v.  City  of  Chicago,  214  111.  155,  73  N.  E. 
346;  Buckley  v.  City  of  Tacama,  9  Wash.  256,  37  Pac.  441.) 

*' These  proceedings  have  for  their  ultimate  purpose  the 
subjecting  of  the  property  within  the  district  to  taxation  to 
bear  the  cost  of  the  improvements.  They  are  in  invitum,  and 
in  recognition  of  these  facts  the  legislature  has  provided  a 
complete,  but  direct,  plan  of  procedure  designed  to  protect 
property  from  confiscation  and  at  the  same  time  permit  bene- 
ficial improvements  to  be  made."  {Johnson  v.  City  of  Hardin, 
55  Mont.  574,  179  Pac.  824;  see,  also,  Himem^in  v.  City  of 
Deer  Lodge,  68  Mont  369,  193  Pac.  395.) 
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As  is  well  stated  by  Mr.  Chief  Justice  Campbell  in  Clay 
V.  City  of  Ghand  Rapids,  supra:  **If  a  city  council  can  do 
one  thing  and  call  it  something  else,  so  as  to  confound  roads 
with  sewers,  and  the  repair  of  one  with  the  building  of  the 
other,  there  is  no  safety  to  citizens  against  the  grossest  usurpa- 
tions and  injustices." 

Any  one  or  all  of  the  several  improvements  contemplated 
may  be  included  in  the  resolution  of  intention,  but  each  sep- 
arate character  of  improvement  must  be  embraced  by  specific 
mention  and  at  least  a  general  description.  (Sec.  2,  Chap. 
142,  p.  343,  Laws  1915;  Piedmont  Paving  Co.  v.  AUmam,, 
supra;  Partridge  v.  Lucas,  supra;  Himmelmann  v.  Satterlee, 
50  Oal.  68 ;  Beaudry  v.  Yaldez,  32  Cal.  270 ;  Donnelly  v.  How- 
ard^ 60  Cal.  291;  Kason  v.  City  of  Sioux  FaUs,  supra.) 

Ordinarily  the  courts  will  not  interfere  with  the  judgment 
and  discretion  vested  in  the  city  council  in  the  making  of  such 
street  improvements,  where  it  acts  within  jurisdiction  and 
the  resolution  of  intention  and  notice  sufSciently  describe  the 
work  and  improvements  contemplated;  but  where  the  improve- 
ments about  to  be  made  are  essentially  different  from  those 
authorized  by  the  resolution,  and  the  cost  of  the  same  is  ma- 
terially increased,  the  courts  will  interfere,  although  as  re- 
gards the  work  to  be  done  a  substantial  compliance  with  the 
resolution  is  all  that  is  necessary.  (Hamilton  on  Law  of  Spe- 
cial Assessments,  sees.  391,  392;  Mansur  v.  City  of  Poison, 
supra.) 

Section  26  of  the  Act  (Laws  1913,  Chap.  89,  p.  411)  de- 
clares: ''Whether  provided  in  the  call  for  proposals  or  not, 
[3]  all  warrants  let  under  the  provisions  of  this  Act  shall 
be  payable  in  bonds  or  warrants  issued  under  the  provisions 
hereof,  and  the  city  council  may  provide  by  contract  with  the 
person,  persons  or  corporation  doing  the  work  or  making  the 
improvement  for  the  payment  of  which  such  warrants  or  bonds 
are  issued,  to  deliver  the  said  warrants  or  bonds  in  installments 
as  the  work  progresses,  or  upon  the  entire  completion  thereof: 
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Provided,  however,  that  no  warrants  or  bonds  nrast  be  de- 
livered to  such  contractor  or  contractors  in  excess  of  the 
amount  of  the  work  actually  done  at  the  time  of  the  delivery, 
nor  shall  the  total  amount  issued  be  in  ezceas  of  the  total 
cost  and  expense  of  the  said  improvements,  and  no  warrants  or 
bonds  shall  be  delivered  or  received  in  payment  of  a  less 
sum  than  its  face  value.  And  when  it  becomes  necessary  to 
pay  for  private  property  taken  for  the  0];>ening,  widening  or 
extending  of  any  street,  avenue  or  alley,  or  to  pay  any  amount 
awarded  or  recovered  on  account  of  damages  to  any  property 
caused  by  the  making  of  any  improvements  in  money,  in 
eases  where  the  person  whose  property  is  so  taken  or  damaged 
refuses  to  receive  his  pay  in  warrants  or  bonds,  then  the  coun- 
cil shall  have  the  power,  under  such  regulations  as  it  may 
prescribe,  to  sell  such  bonds  or  warrants  for  not  less  than  par, 
and  devote  the  moneys  derived  therefrom  to  the  i)ayment  of 
the  damages  assessed  or  agreed  upon  for  such  property  or  the 
damages  thereto."  This  provision  is  crudely  and  awkwardly 
expressed.  It  requires  no  argument,  however,  to  sustain  the 
proposition  that  the  fundamental  idea  in  the  mind  of  the  legis^ 
lature  in  enacting  it  was  that  the  city  council  should  not  have 
power  under  any  circumstances,  directly  or  indirectly,  to  issue 
bonds  or  warrants  of  the  district  at  a  discount,  but,  on  the 
contrary,  that  the  price  at  which  they  should  be  issued  and 
delivered  for  any  work  should  be  measured  by  the  actual  cost 
of  it  in  cash.  This  is  made  clear  by  the  expressions  found  in 
the  proviso;  ♦.  e. :  *'No  warrants  or  bonds  must  be  delivered 
to  such  contractor  or  contractors  in  excess  of.  the  amount  of 
the  work  actually  done  at  the  time  of  the  delivery,  nor  shall 
the  total  amount  issued  be  in  excess  of  the  total  cost  and  ex- 
pense of  the  said  improvements/'  and  ''no  warrants  or  bonds 
shall  be  delivered  or  received  in  i>ayment  of  a  less  sum  than 
its  face  value. ' ' 

If  we  keep  in  mind  the  fact  that  section  25,  as  amended 
(Laws  1915,  p.  340),  expressly  provides  that  the  rate  of  inter- 
est upon  the  bonds  or  warrants  of  the  district  shall  not  exceed 
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six  per  cent  per  annum,  it  becomes  manifest  that  the  legisla- 
ture intended  to  prohibit  the  council  from  paying  for  any 
work  in  bonds  or  warrants  which  cannot,  at  the  time  of  the 
delivery,  be  sold  upon  the  market  for  their  face  value.  In 
thus  limiting  the  rate  of  interest  to  six  per  cent,  the  legislature 
evidently  entertained  the  idea  that  the  condition  of  the  market 
for  bonds  or  warrants  of  the  description  under  consideration 
would  sometimes  be  such  that  there  would  be  no  sale  for  them, 
except  at  a  discount,  and  therefore  that  while  this  condition 
should  exist,  cities  should  not  be  allowed  to  install  improve- 
ments of  any  kind,  the  purpose  h&ng  to  prevent  extravagance 
and  waste.  That  this  is  the  correct  view  is  further  emphasized 
by  the  provision  in  the  latter  part. of  section  26,  mipra,  allow- 
ing the  council  the  alternative  of  paying  damages  for  proj)- 
erty  taken  or  damaged  in  making  any  improvement  by  de- 
livering bonds  or  warrants  of  the  district  to  the  owner  of  the 
property  or,  in  case  he  refuses  to  accept  them,  to  sell  them 
in  the  market  for  not  less  than  par  and  p«iy  him  in  cash. 

Counsel  for  city  insists  that  inasmuch  as  the  proposed  con- 
tract will  call  for  the  payment  of  the  price  of  the  improvement 
in  bonds  or  warrants  at  their  face  value,  this  amounts  to  a 
strict  compliance  with  the  requirement  of  the  statute.  In 
other  words,  he  says  that  the  statute  contemplates  that  bonds 
or  warrants  of  any  improvement  district  will,  at  times,  be 
worth  less  in  the  market  than  their  face  value,  and  therefore 
that,  inasmuch  as  the  contractor  proposes  to  take  the  bonds 
or  warrants  at  their  face  value  for  the  work  done,  though  in 
making  out  his  bid  he  made  an  allowance  for  a  discount  of 
ten  per  cent,  the  statute  will  not,  in  fact,  be  violated.  It  is 
clear,  however,  that  it  will  be  as  much  a  violation  of  the  stat- 
ute for  the  city  council  to  contract  to  pay  $100  in  bonds 
or  warrants  for  work  which  costs  only  $90,  as  it  is  for  the 
council  to  pay  $110  for  work  that  costs  only  $100.  Here  the 
proposed  price  for  paving  the  streets  and  doing  the  incidental 
work  was  fixed  at  $349,543.34.     This  was  arrived  at  by  the 
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contractor  by  adding  to  the  actual  cost  ten  per  cent  becanse 
the  warrants  he  expected  to  receive  would,  in  view  of  the 
condition  of  the  market,  sell  for  only  ninety  cents  on  the  dollar. 
The  council  intended  to  let  the  contract,  fully  understanding 
the  basis  upon  which  the  contractor  made  his  calculation.  Any 
way  the  proposed  contract  may  be  viewed,  the  result  will  be 
an  agreement  by  the  council  to  issue  and  deliver  the  bonds 
or  warrants  of  the  district  at  a  discount.  It  amounts  to  an 
agreement  to  do  indirectly  that  which  the  council  is  expressly 
prohibited  from  doing  directly.  Therefore  there  will  be  a  clear 
violation  of  the  statute,  and  the  second  question,  stated  supra, 
must  be  answered  in  the  negative. 

For  the  reasons  stated,  a  temporary  injunction  was  proi)erly 
issued  by  the  trial  court,  enjoining  and  restraining  the  de- 
fendants from  entering  into  the  proposed  contract  with  Mc- 
Hugh,  and  the  order  is  affirmed,  though  modified  to  conform 
to  this  opinion. 


STATE,  Rkspondbnt,  v.  DUCOLON,  ApPBiiLANT. 

(No.  4,819.) 
(Bnbmitted  September  12^  1921.    Deeided  September  26,  192L) 

[201  Pac.  267.] 

Criminal  Law — Receiving  Stolen  Property — Venue — Evidence 
— Insuffioienoy. 

Beceiving  Stolen  Property — ^Venue — Proof  Beqnired. 

1.  In  a  prosecution  for  receiving  stolen  propertj,  the  state  moot 
prove  the  venue  as  laid  in  the  information,  by  evidence  which  estab- 
lishes  the  fact  beyond  a  reasonable  doubt. 

Same — ^When  Crime  Complete  and   Venue  Fixed. 

2.  When  property  is  received  with  knowledge  that  it  was  stolen, 
and  with  the  criminal  intent  defined  by  the  statute,  the  crime  is 
complete  and  the  venue  fixed. 

1.  Quantity  of  proof  necessary  to  establish  venue  in  criminal  prose- 
OQtion,  see  note  in  AnzL  Oa&  1912B,  939. 

2.  What  constitutes  crime  of  receiving  stalen  property,  see  note  in 
26  Am.  I>6C.  261. 
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Same — Yenae-^orptu  Delicti — Oireumstantial   Evidence — When  Sufficient. 

3.  The  venue  as  well  as  the  corpus  delicti  in  a  prosecution  for  re- 
eeiving  stolen  property  may  be  established  by  circumstantial  evidence, 
provided  the  criminatory  circumstances  proved  are  consistent  with 
each  other  and  point  so  clearly  to  the  guilt  of  the  accused  as  to  be 
inconsistent  with  any  other  rational  hypothesis. 

Same— Venue— Evidence — Insufficiency. 

4.  In  the  absence  of  direct  evidence  showing  that  defendant,  who 
was  found  in  the  possession  of  stolen  cattle  in  a  county  other  than 
the  one  in  which  he  was  charged  with  having  received  them,  oamo 
into  their  possession  in  th«  county  in  which  the  venue  was  laid,  and 
of  circumstantial  evidence  sufficient  to  meet  the  requirements  of  the 
rule  above  (par.  3),  the  trial  court  was  without  jurisdiction  to  ren- 
der a  judgment  of  conviction. 

Criminal  Law — Evidence — ^Preponderance  Insufficient. 

5.  In  criminal  law  the  doctrine  of  bare  preponderance  of  evidence 
has  no  place. 

Appeals  from  Disirict  Court  of  Meagher  dywnty;  E.  H. 
Goodman,  Judge. 

Abthub  Duoolon^  charged  with  knowingly  receiving  stolen 
property,  was  convicted  and  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial.  Reversed 
and  remanded. 

Mr.  M.  F.  Canning,  for  Apt)ellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Wellington  D.  Bankin,  Attorney  General,  and  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  for  Respondent^  submitted 
a  brief;  Mr.  Foot  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  the  crime  of  receiving  stolen 
property  knowing  the  same  to  have  been  stolen,  and  appealed 
from  the  judgment  and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  principal  contention  made  is  that  the  evidence  is  insuflB- 
cient  to  sustain  the  conviction.  In  1916,  Maggie  J.  Jenkins 
owned  the  White  Cabin  ranch,  in  Meagher  county,  and  owned 
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and  kept  on  the  ranch  some  seventy-six  head  of  cattle,  including 
ten  unbranded  yearlings.  She  employed  W.  D.  Brodock  to 
feed  and  care  for  these  cattle  from  early  in  January  to 
about  April  8,  1916.  Mrs.  Jenkins  lived  "with  her  husband  on 
another  ranch  about  four  miles  distant,  and  when,  on  March 
13,  she  visited  the  White  Cabin  ranch,  she  observed  that  her 
cattle  were  then  all  present.  About  April  8  Brodock  quit 
the  employment  and  left  the  ranch.  On  April  13,  when  Mrs. 
Jenkins  again  visited  her  ranch,  she  discovered  that  some 
twenty  of  her  cattle,  including  the  ten  yearlings,  were  missing. 
Investigation  disclosed  that  the  missing  cattle  had  been  driven 
through  a  gate  in  the  inclosure  where  the  cattle  had  been  con- 
fined and  taken  away.  The  tracks  were  followed  to  the  ranch 
of  the  defendant  in  Meagher  county,  where  the  surrounding- 
circumstances  indicated  that  the  cattle  had  been  branded.  The 
tracks  were  then  followed  to  the  Hole  in  the  Bock  ranch,  in 
Cascade  county,  where  these  ten  yearlings,  eaoh  bearing  a 
recent  brand,  were  found  on  April  19,  1916,  by  the  sheriff 
of  Meagher  county,  his  deputy  and  John  "W.  Jenkins,  the 
husband  of  the  prosecuting  witness.  The  defendant  was  there 
present  also  and,  in  respouse  to  an  inquiry  by  the  sheriff, 
claimed  that  he  owned  the  ten  yearlings  in  question.  When 
he  was  thereafter  immediately  arrested,  he  apparently  became 
confused  or  scared,  and  asserted  that  "W.  D.  Brodock  was 
interested  in  the  cattle  with  him.  When  confronted  by  Jen- 
kins, who  up  to  that  time  had  remained  in  the  background, 
defendant  disclaimed  any  ownership  of  or  interest  whatever 
in  these  yearlings.  The  Hole  in  the  Bock  ranch  was  owned 
by  Oliver  Brodock  but  was  then  under  lease  to  W.  D.  Brodock, 
his  son.  So  far  as  disclosed  by  the  record,  the  Ducolon  ranch 
was  unoccupied.  The  defendant  was  at  tlie  Hole  in  the  Bock 
ranch  under  some  tentative  arrangement  with  W.  D.  Brodock 
for  a  partnership  but  which  did  not  materialize  as  the  ranch 
was  sold  by  its  owner. 


60  Mont]  State  v.  Ducolon.  597 

[60  Mont.  5^4.] 

Tlie  foregoing  is  a  fair  summary  of  the  evidence  so  far  as  it 
relates  to  the  defendant's  connection  with  the  cattle  in  ques- 
tion. W.  D.  Brodock  was  charged  with  stealing  the  ten  year- 
lings, was  tried  and  convicted  and  the  judgment  affirmed  by 
this  court  (State  v.  Brodock,  53  Mont.  463,  164  Pac.  658.) 
[1, 2]  The  information  before  us  charges  that  this  defendant 
received  or  came  into  possession  of  these  cattle  in  Meagher 
county,  and  it  became  incumbent  upon  the  state  to  prove  the 
venue,  as  thus  laid,  by  evidence  which  established  the  fact 
beyond  a  reasonable  doubt  (State  v.  Keeland,  39  Mont  506, 
104  Pac,  513),  for  the  rule  is  settled  that  when  property  is 
received  with  knowledge  that  it  has  been  stolen  and  with  the 
criminal  intent  defined  by  the  statute,  the  crime  is  complete 
and  the  venue  fixed,  (State  v.  Pray,  30  Nev.  206,  94  Pac. 
218.) 

There  is  not  any  direct  evidence  that  defendant  received 
[3,4]  or  came  into  possession  of  the  cattle  in  Meagher 
county,  or  that  he  was  in  Meagher  county  at  any  time  after 
March  13,  when  the  cattle  were  present  at  the  White  Cabin 
ranch,  until  April  19,  when  he  was  returned  there  by  the 
sheriff  under  arrest  It  is  true  that  in  cases  of  this  character 
the  venue,  and  as  well  the  corptis  deliciti,  may  be  established 
by  circumstantial  evidence,  but  the  rule  is  settled  in  this  juris- 
diction that  '*  where  a  conviction  is  sought  upon  circumstantial 
evidence,  the  criminatory  circumstances  proved  must  be  con- 
sistent with  each  other  and  point  so  clearly  to  the  guilt  of  the 
accused  as  to  be  inconsistent  with  any  other  rational  hypothe- 
sis.'' (State  V.  Woods,  54  Mont.  193,  169  Pac.  39.)  What- 
ever else  may  be  said  of  the  evidence  before  us,  it  fails  to 
measure  up  to  this  standard. 

In  his  brief,  the  attorney  general  suggests  that  the  evidence 
is  stronger  in  supjwrt  of  the  contention  that  defendant  re- 
ceived the  cattle  in  Meagher  county  than  that  he  received  them 
in  Cascade  county.  If  this  much  be  granted  for  the  sake  of 
argument,  it  does  not  aid  the  state's  case.    The  fact  that  the 
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crime  was  committed  in  Meaglier  county  must  be  established 
beyond  a  reasonable  doubt,  that  is,  by  evidence  which  excludes 
[6]  the  idea  that  it  was  committed  in  Cascade  county.  The 
doctrine  of  bare  preponderance  of  evidence  has  no  place  in 
the  practice  of  criminal  cases. 

The  other  questions  raised  need  not  be  considered,  for,  in 
the  absence  of  evidence  establishing  the  venue  as  laid  in  the 
information,  the  trial  court  was  without  jurisdiction  to  render 
this  judgment. 

The  judgment  and  order  are  reversed  and  the  cause  is 
remanded  to  the  district  court  of  Meagher  county  for  a  new 
trial. 

Reversed  and  remanded. 

Mb.  Chiep  STustiob  Brantlt  and  Asssooiati  'Justices  Rey- 
nolds and  CooPEB  concur. 

Mb.  Justice  Galen,  being  absenti  takes  no  part  in  the 
foregoing  decisioiu 


STATE,  Respondent,  v.  MoILWAIN,  Appellant. 

(No.  4,831.) 
(Sabmitted  September  13,  1921.    Decided  October  3,  1921.) 

[201  Ptoc.  270.] 

Criminal  Law — Rape — Evidence — Insufficiency, 

1.  Where,  in  a  prosecution  for  rape,  the  testimony  of  the  prosecut- 
ing witness  was  so  unnatural,  unreasonable  and  improbable  as  to 
render  belief  impossible,  a  physician  expressing  the  opinion  that  her 
story  as  to  what  occurred  was  impossible  under  any  circumstances, 
and  there  was  other  testimony  impeaching  her  and  tending  to  show 
that  defendant  lacked  opportunity  to  commit  the  crime,  judgment 
of  conviction  reversed  with  direction  to  dismiss  the  cause  and  dis- 
charge defendant.  (Mb.  Justice  Betnolds  dissenting,  being  of 
opinion  that  a  new  trial  should  be  ordered.) 

Appeal  from  District  Court,  Blaine  County;  Frank  E.  Carle- 
ton,  Judge. 
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BoBEBT  Jambs  McIlwain  was  convicted  of  the  crime  of 
rape,  and  appeals  from  an  order  denying  his  motion  for  a 
new  trial.  Beversed  and  remanded,  with  directions  to  dis- 
miss the  prosecution  and  discharge  the  defendant. 

Mr.  David  /.  Byan  and  Messrs.  Freeman  dk  Thelen,  for 
Appellant,  submitted  a  brief;  Mr.  Jos.  W.  Freeman  argued 
the  cause  orally. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  and  Mr.  L.  A. 
Foot,  Assistant  Attorney  Oenerali  submitted  a  brief;  Mr.  Foot 
argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BBANTLT  deUvered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  the  crime  of  rape  committed 
upon  a  girl  under  the  age  of  eighteen  years.  He  has  appealed 
from  an  order  denying  his  motion  for  a  new  trial.  He  relies 
for  reversal  upon  several  assignments  of  error,  the  principal 
one  being  that  the  verdict  is  contrary  to  the  evidence.  As 
we  have  concluded  that  the  court  erred  in  overruling  the  motion 
on  this  ground,  it  wiU  not  be  necessary  for  us  to  consider  any 
of  the  other  assignments. 

We  shall  not  set  out  the  details  of  the  story  told  by  the 
prosecutrix,  because  they  are  so  revolting  and  disgusting  that 
they  would  serve  only  to  oflPend  the  sensibilities  of  the  intelli- 
gent reader.  It  will  be  suflScient  to  say  that,  taken  as  a 
whole,  the  story  is,  in  our  opinion,  so  wholly  unworthy  of 
credit  that,  standing  alone,  it  ought  not  to  be  accepted  as 
true  by  any  reasonable  person. 

Besides  the  testimony  of  other  witnesses  tending  to  im- 
[1]  peach  the  prosecutrix  and  to  show  that  the  defendant 
could  not  have  committed  the  act  charged,  because  there  was 
no  opportunity  for  him  to  do  so.  Dr.  O'Malley,  called  in  as  a 
medical  expert,  who  had  made  physical  examination  of  the 
prosecutrix  within  forty-eight  hours  after  the  time  when  the 
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act  was  alleged  to  liave  been  comniitted,  expressed  the  opin- 
ion that,  in  the  light  of  what  he  observed  at  the  time  he 
made  his  examination,  her  story  as  to  what  occurred  was  im- 
possible under  any  circumstances.  What  was  said  by  this 
court  in  State  y.  McMillan,  20  Mont.  407,  51  Pac.  827,  a  case 
of  the  character  similar  to  this,  is  in  point  and  is  entirely  ap- 
plicable to  this  case: 

^' It  is  the  well-settled  general  rule  of  law,  especially  in  this 
jurisdiction,  that  a  verdict  will  not  be  disturbed  when  there 
is  simply  a  conflict  in  the  evidence, — ^where  there  is  evidence 
sufficient  to  support  the  verdict  But  this  record  does  not 
present  simply  a  conflict  in  the  evidence.  It  is  insisted  that 
the  uncorroborated  evidence  of  the  prosecutrix,  upon  which 
the  conviction  was  had,  is  so  unreasonable,  unsatisfactory  and 
contradictory  as  to  unavoidably  leave  in  the  mind  of  any  im- 
partial person  a  reasonable  doubt,  when  considered  from  a 
legal  standpoint.  When  testimony  is  flatly  and  positively  con- 
tradicted, there  may  be  said  to  be  a  conflict  in  the  evidence. 
But  when  the  testimony  is  not  only  flatly  contradicted,  but  ap- 
pears to  be  so  unnatural,  improbable  and  unreasonable  as  to 
render  belief  impossible,  it  is  more  than  a  simple  conflict,  and 
must  necessarily  leave  in  the  mind  of  an  impartial,  deliberate 
and  intelligent  person  a  reasonable  doubt.  Viewing  evidence 
from  a  legal  standpoint,  we  are  of  the  opinion  that  we  have 
just  this  kind  of  a  case  presented  by  this  appeal." 

We  are  therefore  of  the  opinion  that  not  only  should  the 
order  be  reversed,  but  that  the  cause  should  be  remanded  to 
the  lower  court  with  directions  to  dismiss  it  and  discharge 
the  defendant.    It  is  so  ordered. 

Beversed. 

AssocuTE  Justices  Coopeb  and  Oau&n  concur. 

Me.  Jxtstiob  Holloway:  The  story  told  by  the  prosecuting 
witness  is  so  inherently  improbable  that  it  is  unworthy   of 
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credence.    For  this  reason  alone  I  concur  in  the  reversal  of 
the  order. 

Mr.  Justice  Reynolds:  I  concur  in  the  reversal  of  the  order, 
but  think  the  case  should  be  sent  back  for  a  new  trial  by 
reason  of  prejudicial  error  in  the  exclusion  of  evidence.  I 
cannot  concur  in  the  majority  opinion  to  the  effect  that  the 
story  of  the  complaining  witness  is  so  unnatural  and  im- 
probable that  there  was  nothing  substantial  to  be  passed  upon 
by  the  jury.  I  am  satisfied  that  one  feature  of  her  narrative 
as  to  what  took  place  cannot  be  believed;  but  the  undisputed 
facts  show  corroboration  of  her  statements  by  a  general  laxity 
of  conduct  on  the  part  of  all  concerned  and  by  the  fact  that 
she  was  the  only  one  of  the  party  of  six  who  registered  for  a 
room  in  the  hotel  on  the  night  in  question,  while  her  evi- 
dence showed  opportunity  for  the  commission  of  the  criminal 
act  and,  in  general,  was  a  reasonable  and  consistent  statement 
of  alleged  events.  It  is  not  within  the  province  of  this  court 
to  hold  that  no  substantial  foundation  exists  for  the  verdict, 
unless  her  story  is  so  inherently  improbable,  or  is  so  nullified 
by  contradictions,  that  no  fair-minded  person  can  believe  its 
substance.  Even  though  she  was  guilty  of  falsehood  in  a  part 
of  her  testimony,  it  does  not  necessarily  follow  that  the  crime 
was  not  committed  or  that  she,  as  a  matter  of  law,  ought  to 
be  held  unworthy  of  credit.  These  are  questions  for  the  jury. 
{State  V.  Oaimos,  53  Mont.  118,  162  Pac.  596.)  In  my  opinion, 
the  portion  of  her  story  which  the  members  of  this  court 
conceive  to  be  unquestionably  false  might  be  accepted  by  the 
jury  as  false,  and  still,  from  other  substantial  evidence  left 
in  the  record,  the  jury,  in  judging  of  her  credibility,  might 
well  have  found  that  the  essential  elements  of  the  crime  were 
established. 
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In  Rb  JBWELIi. 

(No.  4,869.) 
(Submitted  September  12,  1921.    Decided  October  3,  1921.) 

[201  Pac.  206.] 

Attorney  and  Client — Misappropriation  of  Funds — Disbarment 
— Suspension  from  Office, 

1.  Where  an  attorney,  charged  with  failure  for  some  ten  months  to 
account  for  and  pay  over  to  a  client  money  collected,  at  no  time 
concealed  the  fact  from  the  latter  that  he  had  collected  bnt  acknowl- 
edged that  he  had  misappropriated  it  to  his  own  use  and  offered  to 
maJce,  and  did  make,  reparation  satisfactory  to  the  client,  who  there* 
after  continued  to  employ  him,  and  accused  made  no  evasion  or  de- 
nial of  the  charge  either  before  the  referee  or  at  the  hearing  in  the 
supreme  court,  but  frankly  admitted  his  delinquency,  suspension  from 
his  office  as  attorney  and  counselor  at  law  for  the  period  of  ninety 
days  held  sufficient  punishment  to  serve  the  ends  of  justice. 

DiSBABMSNT  Pbogeedino  against  John  Jacob  JewelL  Ac- 
cused suspended  for  ninety  days,  with  privilege  of  reinstate- 
ment upon  showing  of  satisfactory  proof  of  good  moral  char- 
acter. 

Cause  submitted  without  argument  or  brief. 

Mr.  L.  A.  Foot,  Assistant  Attorney  Qeneral,  for  the  State. 

Mr.  John  Jacob  Jewell,  pro  se. 

ME.  CHIEF  JUSTICE  BRANTLT  deUvered  the  opinion  of 
the  court. 

This  is  an  original  proceeding  against  John  Jacob  Jewell, 
an  attorney  and  counselor  at  law  of  the  courts  of  Montana, 
to  procure  his  disbarment. 

Upon  issues  joined  upon  the  complaint  by  the  answer  of 
the  accused,  John  McKenzie,  Esq.,  was  appointed  referee  to 
take  the  testimony  and  report  his  findings  and  recommenda- 
tions. His  report  and  recommendations  heretofore  submitted 
[1]     are  now  before  the  court  for  adoption  or  rejection.     The 
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malpractice  or  misconduct  ^n  his  profession  of  which  the  ac- 
cused stands  charged,  consisted  in  his  retention  of,  and  fail- 
ure to  account  for  and  pay  orer  to  J.  G.  Hauck,  a  client, 
and  the  person  entitled  thereto,  the  sum  of  $2,745.19  from 
April  7,  1918,  to  February  15,  1919.  The  referee  found  that 
the  accused  had  misappropriated  this  sum  as  charged. 

At  the  hearing  in  this  court  the  accused  did  not  question 
the  correctness  of  the  finding  of  the  referee  but  submitted 
himself  thereon  for  judgment.  Indeed,  by  a  reading  of  the 
testimony  we  find  that  at  the  hearing  before  the  referee,  the 
accused  made  no  evasion  or  denial  of  the  charge  but  frankly 
admitted  his  delinquency.  It  further  appears  that,  though  he 
failed  to  remit  to  Hauck  when  the  money  came  into  his  hands, 
he  at  no  time  concealed  the  fact  that  he  had  collected  it. 
When  called  upon  by  Hauck  to  account  for  it,  he  stated  to 
him  that  he  had  misappropriated  it  and  offered  to  make  repara- 
tion. He  thereupon  made  reparation  which  Hauck  deemed  en- 
tirely satisfactory.  It  further  appears  that  after  he  made 
reparation,  Hauck  employed  him  as  theretofore. 

It  is  not  necessary  to  enter  into  a  discussion  of  the  facts. 
We  may  remark,  however,  that  we  are  inclined  to  believe 
that,  though  the  conduct  of  the  accused  was  wholly  inex- 
cusable, the  circumstances  were  such  as  to  lead  the  members 
of  this  court  to  believe  that  the  ends  of  justice  do  not  require 
the  extreme  penalty  of  i)ermanent  disbarment,  but  that  they 
will  be  served  if  the  accused  be  suspended  from  his  office  for 
a  definite  time.  The  facts  disclosed  by  the  evidence  as  a 
whole  present  a  case  similar  in  many  of  its  aspects  to  that  of 
In  re  Burke,  55  Mont.  303,  176  Pac.  421.  The  referee  recom- 
mends this  disposition  of  the  matter.  In  view  of  all  the  cir- 
cumst€mces  we  think  we  may  adopt  his  recommendation. 

It  is  therefore  ordered  that  John  Jacob  Jewell  be  suspended 
from  his  office  as  attorney  and  counselor  at  law  for  the  period 
of  ninety  days  from  this  date.  At  the  expiration  of  that 
time,  he  may  be  reinstated  as  attorney  and  counselor  at  law 
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tiX>on  paying  to  the  clerk  of  this  court  the  costs  incurred  herein 
and  presenting  to  this  court  satisfactory  proof  of  his  good 
moral  character  in  the  meantime. 

AssocuTB    JxTsncBs    BsTNOUs^    CooFEB^    HoLLOWAY    and 
GaijBk  concur. 


SMITH,  Apfbllant,  v.  CHBISTE  m  al.,  Bbspondsnts. 

(Ko.  4,442.) 
(Sabmitted  September  16,  1921.    Decided  Oeiober  8,  1921.) 

[201  Pae.  1011.] 

Real  Property — Contracts  —  Rescission  —  Waiver  —  Election  of 
Remedies. 

Land  Contracts — ^Fraud — ^Beseission — ^Election  of  Bemedies. 

1.  Where  a  contract  for  the  purchase  of  land  was  procured  through 
false  representations  whereby  the  vendee  has  been  deceived  and  de- 
frauded, he  has  an  election  of  remedies:  he  may  stand  upon  the  con- 
tract and  sue  for  damages,  or  rescind  the  contract,  but  cannot  ptirsue 
both. 

Same — Duty  of  Party  Desiring  to  Bescind. 

2.  Under  section  5065,  Bevised  Codes,  one  desiring  to  rescind  a 
contract  must  act  promptly  upon  discovery  of  the  facts  which  entitle 
him  to  rescind  and  he  is  aware  of  his  right  to  rescind,  and  restore 
or  offer  to  restore,  to  the  other  party  everything  of  value  which  he 
has  received  from  him  under  the  contract. 

Same — ^Bescission — ^Waiver. 

3.  Plaintiff  brought  action  to  rescind  a  land  contract  on  the  ground 
of  fraud,  and  recover  damages  resulting  from  defendant's  breach.  He 
alleged  that  defendant  had  fraudulently  represented  to  him,  in  the 
late  fall  when  the  contract  was  made,  that  the  land  was  free  from 
fan  weed,  and  testified  that  in  the  spring  he  discovered  that  the 
land  was  overrun  with  the  weed.  Four  months  thereafter  he  served 
notice  upon  defendant  that  he  desired  to  rescind  and  tendered  back 
a  deed  to  the  premises,  but  continued  to  occupy  them  until  the  date 
of  the  trial,  about  a  year  from  the  date  when  he  first  became  aware 
of  the  alleged  fraud,  and  harvested  and  sold  a  crop  of  wheat  there- 
from. HeUL,  that  plaintiff,  by  his  conduct  in  retaining  possession 
of  the  land,  exercising  acts  of  ownership  of  it,  and  retaining  the 
benefits  therefrom,  waived  his  right  to  rescind. 


2.  How,  and  within  what  time,  r^ght  of  rescisedon  must  be  exercised, 
see  note  in  50  ASL  Dec  672. 

Limitations  on  right  to  reaoind  a  fraudulent  contract,  see  note  in  1 
Ann.  Oas.  910. 
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Appeal  from  District  Court,  Fergus  County;  Jack  Briscoe, 
Judge, 

Action  by  Antiony  J.  Smith  against  Emil  J.  fjhriste 
and  another.  From  a  judgment  for  defendants,  plaintilf  ap- 
peals.    Affirmed. 

Messrs.  MarsTiall  &  Dousman  and  Mr,  C.  W.  Bunlin,  for 
Appellant,  submitted  a  brief  and  one  in  reply  to  th*t  of  R^- 
spondents;  Mr.  Charles  J.  Dousman  and  Mr.  Bunti^  argued 
the  cause  orally. 

Messrs.  Belden  &  De  Kcib,  for  Respondents,  submitted  an 
original  and  a  supplemental  briefj  Mr.  H.  L.  De  KaiCb 
argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Action  was  commenced  for  rescission  of  a  certain  land  con- 
tract and  consummated  sale  in  fulfillment  of  the  contract  from 
defendant  Christe  to  plaintiff.  At  the  close  of  plaintiff's 
case,  motion  for  judgment  was  made  by  defendants,  which 
motion  was  granted.  Judgment  was  thereupon  entered  in  favor 
of  defendants.    Plaintiff  has  appealed  from  the  judgment. 

It  appears  from  the  proof  that  on  or  about  the  19th  of 
October,  1917,  plaintiff  entered  into  a  certain  written  contract 
with  defendant  Christe  to  purchase  certain  land  situate  in 
Fergus  county,  Montana,  consisting  of  approximately  480  acres, 
payment  therefor  to  be  made  serially,  and  upon  completion  of 
payments  he  was  to  receive  a  deed.  On  or  about  the  22d  of 
March,  1918,  a  portion  of  the  purchase  price  having  been 
paid,  a  deed  was  given  by  defendant  Christe  to  plaintiff  and 
his  wife  covering  the  premises,  and  thereupon  a  note  and 
mortgage  were  given  by  plaintiff  and  wife  to  defendant  Bank 
of  Fergus  County  to  cover  the  balance  of  the  purchase  price. 
While  the  mortgage  was  taken  in  the  name  of  IW  bank,  it 
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[1,2]  appears  that  defendant  Christe  was  and  is  the  owner 
of  the  same.  Prior  to  the  execution  of  the  contract  defend- 
ant Christe  represented  to  plaintiff  that  the  land  in  question 
was  free  of  fan  weed  with  the  exception  of  a  few  acres  which 
he  described.  Plaintiff  insists  that  he  relied  upon  such  repre- 
sentations; that  they  were  false,  and  that  he  has  been  misled 
to  his  prejudice.  Upon  execution  of  the  deed  to  the  premises 
to  plaintiff,  he  moved  upon  the  land  and  made  it  his  home. 
On  or  about  the  5th  of  April  he  first  discovered  that  the 
land  was  overrun  with  fan  weed  and  thereupon  formed  the 
intention  of  tendering  back  to  defendant  Christe  a  deed  to  the 
premises  and  demanding  a  return  of  the  payments  which  he 
had  made,  with  interest  thereon,  and  the  cancellation  of  the 
note  and  mortgage.  At  that  time  he  was  aware  of  his  rights 
in  tljie  matter.  On  or  about  the  fifth  day  of  July  he  served 
upon  defendant  Christe  a  written  notice  in  which  he  made 
the  tender  above  mentioned,  and  demanded  the  return  of  his 
money,  the  interest  thereon,  the  cancellation  of  the  note  and 
mortgage,  together  with  damages  resulting  from  defendsmt's 
breach  of  the  contract.  Although,  as  plaintiff  testified,  he 
knew  on  or  about  the  fifth  day  of  April,  191S,  that  the  land 
was  infested  with  fan  weed,  yet  he  continued  to  occupy  the 
premises  from  that  time  mntil  the  trial  of  this  action,  which 
was  held  in  March,  1919,  and  during  that  time  made  improve- 
ments upon  the  premises,  employed  labor  upon  the  land,  and 
harvested  and  sold  off  the  ranch  a  crop  of  over  800  bushels 
of  wheat.  The  question  is  whether  or  not,  under  these  cir- 
cumstances, plaintiff  is  entitled  to  rely  upon  his  attempted 
rescission  of  the  sale  and  recover  back  the  moneys  paid, 
with  interest  thereon,  and  have  decreed  a  cancellation  of  the 
note  and  mortgage  given  by  himself  and  wife  as  part  payment 
on  the  purchase  price. 

The  rule  is  settled  beyond  controversy  that  in  case  a  con- 
tract for  the  purchase  of  land  is  procured  through  false  repre- 
sentations   whereby   the   vendee   has    been   deceived   and    de- 
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f rauded,  the  latter  has  an  election  of  remedies.  He  may  stand 
npon  the  contract  and  bring  an  action  for  damages  or  he  may 
rescind  the  contract,  returning  all  of  value  ho  has  received, 
and  receive  whatever  of  value  with  which  he  may  have  parted. 
He  may  elect  to  pursue  either  course,  but  he  cannot  pursue 
both  of  them.  In  case  he  desires  rescission  of  the  contract, 
he  nmst  act  promptly  upon  discovery  of  the  facts  which  entitle 
him  to  rescind  and  he  is  aware  of  his  right  to  rescind,  and 
*'he  must  restore  to  the  other  party  everything  of  value  which 
he  has  received  from  him  under  the  contract  or  must  offer  to 
restore  the  same  upon  condition  that  such  party  shall  do 
likewise  unless  the  latter  is  unable  or  positively  refuses  to 
do  so."  (Sec.  5065,  Bev.  Codes.)  If,  then,  in  this  particular 
case,  plaintiff  desired  to  rescind  because  of  the  alleged  fraud, 
it  was  his  duty  to  tender  back  to  defendant  Christe  all  that 
he  had  received  by  virtue  of  the  sale  and  keep  his  tender 
good.  He  could  not  stand  upon  the  contract  and  at  the  same 
time  demand  its  rescission.  Such  conduct  is  illogical,  incon- 
sistent and  unfair  to  the  vendor.  Among  other  things  that 
[3]  plaintiff  received  as  a  result  of  the  sale  was  the  posses- 
sion of  the  property,  and  if  he  desired  rescission,  it  was  his 
duty  to  restore  possession  to  defendant  Christe,  or,  at  least, 
vacate  the  premises  so  that  Christe  could  resume  possession 
at  any  time.  Instead  of  doing  this,  however,  plaintiff  con- 
tinued in  possession  of  the  premises,  exercised  dominion  over 
the  same  up  to  and  including  the  trial  of  this  action,  covering 
a  i)eriod  of  approximately  one  year  from  the  time  of  discovery 
of  the  alleged  fraud,  and  enjoyed  all  the  fruits  of  such  pos- 
session for  that  period.  It  is  our  opinion  that  such  conduct 
is  inconsistent  with  any  claim  of  rescission  and  that  even 
though  plaintiff  served  upon  defendant  Christe  a  notice  of 
rescission,  the  suflSciency  of  which,  however,  is  doubtful,  yet 
by  his  conduct  in  retaining  the  possession  of  the  ranch,  ex- 
ercising acts  of  ownership  over  it  and  retaining  the  benefits 
of  such  possession,  rescission  was  waived.    Such  a  course  is 
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more  in  the  nature  of  affirmation  of  tlie  sale  than  of  repudia- 
tion of  it.  (Ott  V.  Pace,  43  Mont  82,  115  Pac.  37.)  Under 
these  circumstances  the  trial  court  was  justified  in  granting 
the  motion  for  judgment. 

For  the  reasons  hereinbefore  stated,  the  judgment  is  af« 
firmed. 

Mb.  Chief  Jushcb  Brantly  and  Assocutb  Justices  Cooper 
and  HoLLOWAY  concur. 

Mr.  Justice  Oalen,  being  absent,  did  not  hear  the  argu- 
ment and  takes  no  part  in  the  foregoing  decision. 

Behearing  denied  November  5,  1921. 


MAJORS,  Appellant,  v.  COUNTY  OP  LEWIS  AND  CLARK 

ET  AL.,  Respondents. 

(N<y.  4,4.33.) 
(Submitted  September  14,  1921.    Deeided  October  8,  1021.) 

[201  Pac  268.] 

Counties — Jails  —  Sheriffs  —  Federal  Prisoners  —  Subsistence — 
Compensation — To  Whom  Payable, 

CJountiea — Subject  to  Legislative  ControL 

1.  Counties  are  political  subdlYisions  of  the  state  and  as  sneh  sub- 
ject to  legislative  supervision  and  control. 

Same — Jails — ^Federal  Prisoners — Compensation. 

2.  Under  section  9763,  Revised  Codes,  counties  must  furnish  the  use 
of  their  jails  without  compensation  for  the  accommodation  of  fed- 
eral prisoners,  the  United  States  government  being  required  to  paj 
for  their  support  or  subsistence  only. 

Same  —  Federal  Prisoners  —  Subsistence  —  Contract  With  United  States — 
Parties. 

3.  Held,  that  the  provision  of  section  5547,  United  States  Bevised 
Statutes,  making  it  the  duty  of  the  Attorney  General  of  the  United 
States  to  contract  with  "the  managers  or  proper  authorities  having 
control"  of  federal  prisoners  in  county  jails  for  their  subsistence, 
contemplates  that  the  contract  shall  be  made  with  the  sheriffs  and 
not  with  the  boards  of  county  commissioners^  the  former^  under  Code 
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proviBion%  being  the  cnstodians  of  tlie  jftils  and  answerable  for  tbe 
safekeeping  of  Sie  persons  therein  confined. 

Same — Federal  Prisoners— Subsistence — Compensation — To  Whom  Dne. 

4.  Where  a  contract  for  the  subsistence  of  federal  prisoners  in  a 
eountj  jail  was  entered  into  between  the  Attorney  General  of  the 
United  States  and  the  board  of  county  commissioners  instead  of 
with  the  sheriff  as  it  should  have  been  (par.  8,  above),  the  funds 
received  by  the  county  for  such  service  inured  to  the  benefit  of  the 
sheriff,  were  not  puUic  fnndB  and  had  no  place  in  the  county 
treasury. 

Same  — Board  of  Prisoners  —  Statutory  Provision  —  Applicable  to  What 
State  Prisoners  Only. 

5.  Section  3138,  Bevised  Codes,  limiting  the  fees  of  the  sheriff  for 
the  board  of  prisoners  to  fifty  cents  per  day  for  each  prisoner,  has 
reference  to  prisoners  confined  by  state  authority  and  not  to  federal 
prisoners. 

'Appeal  from  District  Court,  Lewis  and  Clark  County; 
JB.  Lee  Word,  Judge. 

AonoN  by  Edward  J.  Majors  against  Lewis  and  Clark 
County,  and  another.  Judgment  for  defendants.  Plaintiff  ap- 
peals.   Beversed  and  remanded. 

Messrs.  Mclntire  &  Murphy,  for  Appellant,  submitted  a 
brief ;  Mr.  H.  O.  Mclntire  argued  the  cause  orally. 

Under  the  statutes  of  Montana,  the  sheriffs  of  the  various 
counties,  and  not  the  boards  of  county  commissioners,  are  the 
''manager  or  proper  authorities'*  having  control  of  federal 
prisoners  in  county  jails  within  the  meaning  of  section  5547^ 
United  States  Revised  Statutes.  {Lloyd  v.  Board  of  Commrs., 
15  Mont  435,  39  Pac.  457;  In  re  Kays,  35  Fed.  288;  Avery, 
V.  Pima  County,  7  Ariz.  26,  60  Pac.  702.) 

That  a  board  of  county  commissioners  has  no  authority  to 
enter  into  contracts  for  other  purposes  than  those  authorized 
by  statute  is  practically  axiomatic  in  Montana,  for  this  court 
has  repeatedly  held  that  a  '^  board  of  county  commissioners  is 
a  body  of  limited  jurisdiction,  and  before  a  power  may  be 
exercised  by  it,  the  authority  for  action  must  be  found  written 
in  the  law,  or  it  must  be  clearly  implied  from  some  express 
grant  of  power."  (State  ex  rel.  OUlett  v.  Cronin,  41  Mont. 
293,  109  Pac.  144;  State  ex  rel.  Lambert  v.  Coad,  23  Mont  131, 

60  Mont.— B» 


610         Majors  v.  County  op  Lewis  and  Clabk.     [ Jiine  T.  '21 

[60  Mont.  608.] 

57  Pac.  1092.)  The  statutes  do  not  authorize  such  boards 
to  make  contracts  with  the  United  States  government  for  the 
support  of  federal  prisoners,  nor  is  any  such  authority  de- 
ducible  from  any  statute.  {Kelly  v.  Mvltnomah  County,  18 
Or.  356,  22  Pac.  1110.)  Nothing  that  we  can  say  in  this 
regard  can  improve  upon  the  language  of  this  court  in  Lebcher 
V.  Commissioners  of  Custer  Co,,  9  Mont.  315,  320,  23  Pac. 
713. 

Now,  what  is  the  contract  or  agreement  with  the  United 
States  authorities  in  the  present  instance?  The  complaint  al- 
leges, and  the  demurrer  admits,  that  it  is  for  the  ^^ support'*  of 
federal  prisoners.  This  includes,  as  we  have  suggested,  much 
more  than  their  hoard.  This  latter  word  is  defined  **to  furnish 
with  meals,  or  with  meals  and  lodging,  especially  for  pay" 
(New  Standard  Dictionary),  but  the  word  ''support"  is  de- 
fined, ''to  supply  means  for  the  maintenance  of ;  to  furnish  with 
what  is  needed;  provide  for."  {Id.)  The  distinction  between 
the  two  words  has  been  consistently  and  regularly  pointed  out 
by  the  courts  and  enforced.  (See  Kelly  v.  Mvltnomah  County, 
supra;  Norton  v.  Sim^s,  85  Kan.  822,  118  Pac.  1071;  WaU  v. 
WiUiams,  93  N.  C.  327,  53  Am.  Rep.  458.) 

The  present  action  is  one  for  the  recovery  of  moneys  received 
by  the  respondents  but  to  which  the  appellant  is  equitably  en- 
titled. That  such  an  action  lies  is  well  settled,  the  rule  de- 
ducible  from  the  cases  being,  "whenever  a  man  receives  money 
belonging  to  another  without  any  reason,  authority  or  con- 
sideration, an  action  lies  against  the  receiver  as  for  money 
received  to  the  other's  use;  and  this  as  well  where  it  is  re- 
ceived through  mistake  under  color,  and  upon  an  apprehension 
of  having  a  good  authority  to  receive  it,  as  where  it  is  received 
by  imposition,  fraud  or  deceit  in  the  receiver."  There  need  be 
no  privity  between  the  receiver  and  the  person  entitled  to  the 
money,  nor  promise  to  pay,  and  the  action  lies  as  well  against 
a  municipal  corporation  as  against  an  individual.  The  follow- 
ing authorities  abundantly  sustain  the  above  principle,     {filer- 
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chamis'  dk  M.  Bank  v.  Barnes,  18  Mont.  337,  56  Am.  St.  Eep. 
586,  47  L.  R.  A.  737,  45  Pac.  218;  Soderberg  v.  King  County, 
15  Wash.  194,  55  Am.  St.  Rep.  878,  33  L.  R.  A.  670,  45  Pac. 
785 ;  Mumford  v.  Wright,  12  Colo.  App.  214,  55  Pac.  744,  746 ; 
27  Cyc.  864.) 

Mr.  8,  C.  Ford,  Attorney  General,  and  Mr.  Otto  A,  Oerth, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief ; 
Mr.  L.  A.  Foot,  Assistant  Attorney  General,  argued  the  cause 
orally. 

The  principle  for  which  we  are  here  contending  is  that  when  a 
county,  as  such,  makes  contracts,  the  contracting  party  is  the 
county  itself  and  not  the  official  through  whom  it  is  executed. 
The  official  is  merely  the  agent  of  the  county  through  whom 
it  acts,  be  it  contractually  or  otherwise.  (Gammon  v.  Hohusen, 
14  Ariz.  523,  132  Pac.  566.)  In  the  case  of  Avery  v.  Pima 
County,  7  Ariz.  26,  60  Pac.  702,  we  find  an  authority  for 
the  contention  of  the  respondent  in  the  case  at  bar,  to  the  effect 
that  regardless  of  what  particular  officer  of  the  county  makes 
a  contract  with  the  federal  government  for  the  support  and 
maintenance  of  the  federal  prisoners  in  the  county  jail,  such 
contracts  are  made  for  the  county  and  not  for  the  individual 
county  officials.  The  proceeds  of  such  contract  go  to  the  county 
and  not  to  the  individual  official  as  his  private  fund.  The 
statutes  of  Arizona  upon  the  proposition  here  involved  are 
similar  to  those  of  Montana. 

The  appellant  contends  that  a  distinction  is  to  be  made  be- 
tween state  prisoners  and  federal  prisoners  so  far  as  the  sheriff 
is  concerned.  So  far  as  our  search  goes,  no  distinction  is 
made  and  the  appellant  has  cited  no  section  of  our  statute 
making  that  distinction  so  far  as  the  sheriff's  remuneration  is 
concerned.  In  addition  to  this  the  appellant's  argument  ana- 
lyzed would  result  in  very  extravagant  claims.  He  claims  the 
right  as  sheriff  to  use  the  county  jail  in  which  to  house  pris- 
oners committed  to  his  charge  by  the  federal  government.    He 
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daims  that  the  contract  to  be  made  with  the  federal  govern- 
ment, so  far  as  the  county  is  concerned,  is  a  private  contract 
between  the  sheriff  and  the  federal  government,  the  proceeds 
of  which  go  to  the  sheriff.  This  would  result  in  the  proposition 
that  the  sheriff  need  not  account  to  the  county  for  the  use 
of  the  jail  which  it  has  constructed,  for  the  light  and  heating 
which  it  furnishes,  for  the  time  of  the  jailers,  and  his  own 
time  which  the  county  owns  by  virtue  of  a  salary  which  it 
pays  the  jailer  and  the  sheriff. 

The  beneficiary  under  the  contract  with  the  federal  govern- 
ment is  the  county  itself  and  not  the  sheriff.  It  is  correctly 
said  in  the  case  of  Oannon  v.  Housen^  supra,  that  the  county 
commissioners  are  the  agency  through  which  the  county  acts. 
The  same  would  be  true  if  the  sheriff  acted  instead  of  the 
county  commissioners.  It  is  also  correctly  said  in  the  case  of 
Avery  v.  Pima  County,  supra,  that  even  though  the  sheriff 
by  virtue  of  his  being  in  charge  of  the  jail  and  having  control 
of  the  prisoners,  should  be  the  proper  party  to  contract  with 
the  federal  government,  the  money  would  pass  through  his  hands 
into  the  county  treasury.  The  sheriff  is  an  employee  of  the 
county  for  which  he  receives  full  compensation.  He  cannot 
set  himself  up  in  the  business  of  a  sort  of  compulsory  hostler 
and  make  side  money  at  the  expense  of  the  county. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  money  alleged  to  have 
been  received  by  the  defendant  to  the  plaintiff's  use. 

The  complaint  sets  forth  that  from  January,  1917,  to  Jan- 
uary, 1919,  plaintiff  was  sheriff  of  Lewis  and  Clark  county; 
that  during  his  term  there  were  confined  in  the  Lewis  and 
Clark  county  jail  a  large  number  of  persons  committed  thereto 
by  judgments  or  orders  of  the  federal  authorities  for  this  dis- 
trict— ^the  total  number  of  days  during  which  such  persons 
were  so  confined  amounted  to  7,886;  that  by  agreement  the 
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United  States  paid  for  the  subsistence  of  such  persons  seventy- 
five  cents  per  day,  amounting  to  $5,914.50;  that  this  amount 
was  received  by  the  defendant  county  and  was  the  reasonable 
compensation  for  the  services  rendered  and  the  actual  amount 
expended  by  plaintiff  therefor;  that  the  county  has  paid  to 
plaintiff  only  $3,942  or  at  the  rate  of  fifty  cents  per  day  per 
person  so  confined,  and  has  retained  the  balance,  the  equivalent 
of  twenty-five  cents  per  day,  and  has  refused  to  pay  the  same 
or  any  part  thereof  to  plaintiff.  The  prayer  is  for  $1,971.50. 
A  general  demurrer  was  sustained  to  this  complaint,  judgment 
entered  dismissing  the  action,  and  plaintiff  appealed. 

The  trial  court  proceeded  upon  the  theory — indicated  in  a 
memorandum  opinion — ^that  since  the  statutes  of  this  state  then 
in  force  limited  the  compensation  of  the  sheriff  for  board  of 
prisoners  to  fifty  cents  per  day  per  prisoner,  plaintiff  could 
not  recover  more  than  that  amount. 

The  one  question  presented  for  determination  is:  To  whom 
does  the  money  paid  by  the  United  States  for  the  subsistence 
of  federal  prisoners  belong  t  It  is  beyond  controversy  that 
the  United  States  cannot  compel  any  state  or  territory  to 
care  for  federal  prisoners  and  that  the  consent  of  the  state  or 
territory,  as  the  case  may  be,  to  do  so  for  the  accommodation 
of  the  federal  government  is  necessary.  By  joint  resolution 
of  the  first  Congress  (September  23,  1789)  the  several  states 
were  requested  to  consent  to  the  use  of  their  common  jails 
for  the  detention  of  federal  prisoners  and  to  require  their 
proper  officers  to  receive,  support  and  safely  keep  such  pris- 
oners until  discharged  in  due  course  of  law,  the  United  States 
to  pay  for  the  support  of  such  prisoners  and  also  pay  fifty 
cents  per  month  for  each  prisoner  so  confined  therein  for  the 
use  and  upkeep  of  every  such  jail  so  used. 

So  far  as  our  information  goes,  every  state  has  acceded  to 
the  request  expressed  in  the  joint  resolution  above,  to  the  ex- 
tent that  federal  prisoners  may  be  confined  and  cared  for  in 
local  jails.    By  an  Act  approved  January  12,  1872  (5th  Div., 
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Comp.  Stats.,  sec.  1275),  the  territory  of  Montana  expressed 
its  consent,  but  undertook  to  define  the  terms  upon  which  the 
privilege  might  be  exercised,  va.,  that  the  United  States  should 
pay  for  the  support  of  such  prisoners  and  the  legal  fees  of 
the  jailers  and  also  ten  dollars  per  month  to  the  county  whose 
jail  was  so  used  for  the  use  and  upkeep  of  the  jail. 

Whatever  may  be  said  of  the  legislative  policy  expressed 
in  these  early  statutes,  the  attempt  by  either  the  federal  gov- 
ernment or  the  territorial  legislature  to  prescribe  specific  com- 
pensation for  the  use  of  local  jails  was  abandoned.  Section 
5547,  United  States  Revised  Statutes,  provides:  *'The  Attor- 
ney General  shall  contract  with  the  managers  or  proper  au- 
thorities having  control  of  such  prisoners,  for  the  imprison- 
ment, subsistence  and  proper  employment  of  them."  Section 
3026,  Political  Code,  1895,  provided:  ''The  sheriflf  must  re- 
ceive and  keep  in  the  county  jail  any  prisoner  committed 
thereto  by  process  or  order  issued  under  the  authority  of 
the  United  States,  until  he  is  discharged  according  to  law,  as 
if  he  had  been  committed  under  process  issued  under  the  au- 
thority of  this  state ;  provision  being  made  by  the  United  States 
for  the  support  of  such  prisoner."  The  provisions  of  section 
3026  have  been  in  effect  continuously  since  their  enactment 
and  are  now  found  in  section  9763,  Revised  Codes. 

This  state  might  have  refused  to  permit  its  jails  to  be  used 
for  the  incarceration  of  federal  prisoners  unless  compensation 
was  made  therefor,  but  it  saw  fit,  as  it  had  the  right  to  do, 
to  relinquish  the  claim  asserted  in  the  territorial  statute  above 
[1,2]  and  to  limit  its  demand  to  the  single  item  included 
in  section  9763,  viz.,  provision  for  the  support  of  such  prison- 
ers, and  since  Lewis  and  Clark  county  is  but  a  political  sub- 
division of  the  state  and  subject  to  legislative  supervision  and 
control  (Hersey  v.  Neilson,  47  Mont.  132,  Ann.  Cas.  1914C, 
963,  131  Pac.  30),  it  is  bound  by  the  statute  and  cannot  com- 
plain that  it  is  required  to  furnish  the  use  of  its  jail,  without 
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oompensation,  for  the  accommodation  of  the  general  govern- 
ment. 

It  is  perfectly  apparent  from  this  brief  history  that  the 
term  "support"  is  employed  in  section  9763  as  synonymous 
with  the  term  '^ subsistence"  employed  in  section  5547,  United 
States  Bevised  Statutes.  Indeed,  the  two  terms  are  synonymous 
according  to  all  standard  reference  works.  Neither  argument 
nor  authorities  can  fortify  the  conclusion  which  is  compelled 
that  it  was  the  intention  of  the  United  States  and  this  state 
that  by  contract  the  former  should  pay  for  the  support  or 
subsistence  only,  of  federal  prisoners  confined  in  a  county  jail. 
[3]  The  statute  (section  5547)  above  requires  that  such  con- 
tract shall  be  made  by  the  Attorney  General  for  the  United 
States,  on  the  one  part,  with  the  person  or  body  having  the 
management  and  control  of  such  prisoners,  on  the  other.  By 
this  process  of  elimination  the  controversy  before  us  is  reduced 
to  an  answer  to  the  inquiry: 

To  whom  is  reference  made  in  the  phrase  "the  managers 
or  proper  authorities  having  control  of  such  prisoners?"  It 
cannot-  be  contended  that  there  is  any  subtle  meaning  con- 
cealed in  the  language  employed.  The  terms  are  in  common 
use  and  generally  understood,  but  any  possible  controversy  over 
the  construction  of  the  phrase  is  obviated  by  express  legisla- 
tive declaration.  Section  5539,  United  States  Revised  Statutes, 
provides  that  whenever  any  federal  prisoner  is  confined  in  a 
county  jail,  he  shall  be  under  the  exclusive  control  of  the  oflScer 
having  charge  of  such  jail  pursuant  to  the  law  of  the  state 
in  which  the  jail  is  situated.  Section  3010,  Revised  Codes, 
imposes  upon  the  sheriff  the  duty  to  "take  charge  of  and  keep 
the  county  jail  and  the  prisoners  therein."  Section  9759,  Re- 
vised Codes,  provides  that  "the  common  jails  in  the  several 
counties  of  this  state  are  kept  by  the  sheriffs  of  the  counties 
in  which  they  are  respectively  situated,"  etc.  Section  9764 
provides  that  a  sheriff  to  whose  custody  a  federal  prisoner  is 
committed  is  answerable  for  his  safekeeping  in  the  courts  of 
the  United  States  according  to  the  laws  thereof.     Under  like 
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st&tutoiy  proviflioiifl  this  court  deelared  that  the  sheriff  has 
the  cnstodj  of  the  jail  of  his  eouaty  and  the  prisoners  therdn. 
He  is  to  keep  the  priscoers  and  he  is  personally  liable  for 
their  escape  if  it  oeeurs.  (Uayd  v.  Board  of  Commrs^  15 
Mont.  433,  39  Pac  457). 

From  these  considerations  it  follows  as  of  course  that  the 
sheriff  is  the  proper  party  with  whom  the  contract  is  to  be 
made  for  the  subsistence  of  i>ersons  committed  to  the  jaU 
bj  federal  authority,  and  this  is  the  conclusi<Mi  reached  by  the 
courts  which  haye  been  called  ui>on  to  construe  statutes  similar 
to  our  own.  {In  re  Kays,  35  Fed.  288 ;  Avety  y.  Ptma  County, 
7  Ariz.  26,  60  Pac.  702.)  It  is  altogether  immaterial  that  in 
[4]  this  instance  the  contract  was  made  in  the  name  of  Lewis 
and  Clark  county.  It  inured  to  the  benefit  of  the  plaintiff. 
The  funds  receiyed  from  the  United  States  were  not  in  any 
sense  public  funds  and  had  no  place  in  the  county  treasury. 
They  were  receiyed  to  the  use  of  the  plaintiff  to  wh(»n  they 
belonged  under  the  contract  and  upon  whom  the  burden  was 
imposed  to  proyide  the  subsistence  for  the  i>er8on  so  incar- 
cerated. 

The  trial  court  fell  into  error  in  assumiog  that  section 
[5]  3138,  Beyised  Codes,  relates  to  the  support  of  persons 
confined  in  a  county  jaU  by  federal  authority.  That  section 
has  to  do  only  with  the  board  of  such  prisoners-  as  are  con- 
fined by  state  authority.  No  one  could  contend  seriously  that 
the  term  ^' board"  used  therein  means  the  same  as  the  term 
'^support"  employed  in  section  9763,  Beyised  Codes,  or  the 
term  ''subsistence"  used  in  section  5547,  United  States  Beyised 
Statutes. 

The  complaint  states  a  cause  of  action  and  the  court  erred 
in  sustaining  this  demurrer.  The  judgment  is  reyersed  and 
the  cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  the  yiews  herein  expressed. 

Reversed  and  remanded. 

Mb.  Chiep  Justice  Brantly  and  Associatb  Jubtigbs  Rby- 
NOLDS,  Coop£B,  and  Gai^en  concur. 
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No.  4,556.— DAN  J.  DONOHUE,  Respondent,  v.  PRAIRIE 

COUNTY,  Appellant. 

t 

Appeal  from  District  Caurt,  Prairie  County;  Oeo.  P.  Jones, 
Judge. 

Decided  May  10,  1921. 

PER  CURIAM. — Upon  motion  of  respondent,  the  appeal  in 
the  above-entitled  cause  is  dismissed. 

Mr.  Jos.  C.  Tope  and  Mr.  Oeorge  W,  Farr,  for  Appellant. 

Mr.  N.  A.  Rotervng,  for  Respondent. 


No.  4,365.— THAD.  S.  SMITH,  Respondbkt,  v.  JACOB  MIL- 

LER,  Appellant. 

Appeal  from  District  Court,  Yellowstone  County;  A.  C. 
Spencer,  Judge. 

Decided  May  11,  1921. 

PER  CURIAM. — Pursuant  to  praecipe  for  dismissal  filed 
herein,  the  appeal  in  the  above-entitled  cause  is  dismissed 
as  settled. 

Mr.  B.  L.  Price  and  Messrs.  Dillavou  &  Moore,  for  Appel- 
lant. 

Mr.  Thad.  8.  Smith  and  Mr.  Scott  S.  Smith,  for  Respondent. 
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No.  4,415.— STATE,  Eespondent,  v.    WILL    PERCY,    Ap- 

PELLANT. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Decided  May  16,  1921. 

FEB  CURIAM. — ^At  the  personal  request  of  appellant  that 
the  appeal  in  the  above-entitled  cause  be  not  prosecuted,  it  is 
dismissed. 

Mr.  John  A.  Coleman,  for  Appellant. 


No.  4,862.— MONTANA  GRAIN  GROWERS,  Respondent,  v. 

M.  J.  WEERSING,  Appellant. 

Appeal  from  District  Court,  Cascade  County. 
Decided  May  16,  1921. 

PER  CURIAM. — On  motion  of  respondent  asking  for  the 
dismissal  of  the  appeal  herein  on  the  ground  of  failure  to 
file  transcript,  the  appeal  is  dismissed. 

Mr.  John  W.  Stanton,  for  Respondent. 
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No.  4,836.— MONTANA  GRAIN  GROWERS,  Respondent,  v. 

B.  A.  SCOLLARD,  Appellant. 

Appeal  from  District  Court,  Cascade  Covmty. 
Decided  May  20,  1921. 

PER  CURIAM. — On  motion  of  respondent  to  dismiss  the 
appeal  herein  because  an  undertaking  on  appeal  has  not  been 
filed,  the  appeal  is  dismissed. 

Mr.  John  W.  Stanton,  for  Respondent. 
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No.  4,462.— STATE,  Respondent,  v.  CAROLINE  HENKEL, 

Appellant. 

Appeal  from  District  Court,  Flathead  County;  T.  A.  Thomp- 
son, Judge. 

Decided  May  23,  1921. 

PER  CURIAM. — On  motion  of  appellant,  the  appeal  herein 
is  dismissed. 

Messrs.  Logan  iSk  ChUd,  for  Appellant. 


No.  4,883.— N.  0.  POLGER,  Appellant,  v.  UPPER  GLEN- 
DIVE-PALLON  IRRIGATION  DISTRICT,  Respondent. 

Appeal  from  District   Court,  Dawson   County;  Daniel  L. 
O'Hern,  Judge. 

Decided  June  4,  1921. 

PER  CURIAM. — On  motion  of  appellant  the  appeal  in  the 
above-entitled  cause  is  dismissed  as  settled. 

Messrs.  Loud  dk  Leavitt,  for  Appellant. 


No.  4,413.— LAURA   STEWART,   Respondent,  v.   GEORGE 

ABEL,  Appellant. 

Appeal  from  District  Court,  Yellowstone  County;  A.  C. 
Spencer,  Judge. 

Decided  June  7,  1921. 

PER  CURIAM. — It  having  been  made  to  appear  to  the  court 
that  the  above-entitled  cause  has  been  settled,  the  appeal  is 
dismissed. 

Messrs.  Reynolds  &  Shea,  for  Appellant. 
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No.  M18.— MABEL  B.  POINTER,  Appellant,  v.  THOMAS 

MULLIN,  Bespondent. 

Appeal  from  District  Court,  FoweU  County;  Oeo.  B. 
Winston,  Judge. 

Decided  June  8,  1921. 

FEB  CUBIAM. — This  cause  coming  on  for  hearing  this  day, 
and  counsel  for  the  respective  parties  not  appearing  and  briefs 
not  having  been  filed,  the  appeal  is  dismissed. 

Mr.  W.  E.  Keeley  and  Mr.  W.  E.  Castleton,  for  Appellant. 


No.  4,891.— STATE  ex  bbl.  THE  SEVEN  PBODUCTS  CO., 
Belatob,  v.  DISTEICT  COUBT  bt  al.,  Bespondbnts. 

Original  application  for  Writ  of  Prohibition  directed  to  the 
District  Court  of  the  Second  Judicial  District,  and  W.  E. 
Carroll,  a  Judge  thereof. 

Decided  June  20,  1921. 

PEB  CUBIAM. — ^The  application  of  the  relator  herein  for 
writ  of  prohibition  is,  after  due  consideration,  denied. 

Messrs.  Frank  &  Qaines,  for  Belator. 


No.  4,885.— HABBIET  W.  BOULET,  Bespondent,  v.  BUTTE 

MOTOBS  CAB  CO.,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County. 
Decided  June  20,  1921. 
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PER  CURIAM. — On  motion  of  respondent  in  the  above- 
entitled  cause,  the  appeal  is  dismissed. 

3fr.  Harry  Meyer,  for  Appellant. 

Mr.  John  0.  Brown,  for  Respondent. 


No.  4,896.— VICTORIA  HATDEN,  Appellant,  v.  MARY  E. 

LALOR,  Respondent. 

Appeal   from   Disirict   Court,    Oranite    County;    Oeo,    B. 
Winston,  Judge. 

Decided  June  29,  1921. 

PER  CURIAM. — ^Upon  stipulation  of  the  parties,  the  appeal 
in  the  above-entitled  cause  is  dismissed. 

Mr.  J.  J.  McDonald,  Mr.  E.  F.  Flynn  and  Mr.  8.  P.  Wilson, 
for  Appellant 

Messrs.  Cooper,  Stephenson  dk  Hoover  and  Messrs.  Badgers 
dt  Badgers,  for  Respondent. 


No.  4,897.— STATE  ex  rkl.  HAROLD  WORDAL,  Relator,  v. 
DISTRICT  COURT  bt  al..  Respondents. 

Original  application  for  Writ  of  Supervisory  Control  di- 
rected to  the  District  Court  of  the  Fourth  Judicial  District, 
and  Asa  L.  Duncan,  a  Judge  thereof. 

Decided  June  30,  1921. 

PER  CURIAM.— The  application  of  the  relator  for  writ  of 
supervisory  control  is,  after  due  consideration,  denied. 

Mr.  Jos.  B.  Wine,  for  Relator. 
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No.  4,899.— MID  NORTHERN  OIL  CO.,  Plaintifp,  v.  J.  W. 
WALKER,  Statb  Treasukeb,  et  al.,  Defendants. 

Original  action  for  injunction  to  restrain  defendant  from 
carrying  out  the  provisions  of  House  Bill  No.  115  of  the  Seven- 
teenth Legislative  Assembly  (Chap.  266,  Laws  1921). 

Decided  July  1,  1921. 

PER  CURIAM.— The  application  of  plaintiff  for  an  order 
requiring  defendants  to  show  cause  why  they  should  not  be 
restrained  from  carrying  out  the  provisions  of  Chapter  266, 
Laws  of  1921,  and  asking  that  the  court  take  original  jurisdic- 
tion, is,  after  due  consideration  denied. 

Mr.  Donald  Campbell,  for  Plaintiff. 


No.  4,909.— STATE  ex  rel.  'JAMES  TROQLIA,  Relatob^  v. 
DISTRICT  COURT  et  al..,  Respondents. 

Original  application  for  Writ  of  Supervisory  Control  di- 
rected to  the  District  Court  of  the  Fifth  Judicial  District,  and 
Jos.  C.  Smith,  a  Judge  thereof. 

Decided  September  13,  1921. 

PER  CURIAM. — The  application  of  the  relator  herein  for 
writ  of  supervisory  control  is,  after  due  consideration,  denied. 

Mr.  J.  B.  Jones,  for  Relator. 
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No.  4,919.— STATE  kx  bel.  ARTHUR  TAYLOR  et  al.,  Rbs- 
LATOES,  V.  DISTRICT  COURT  et  al..  Respondents. 

Original  application  for  Writ  of  Prohibition  directed  against 
the  District  Court  of  the  Third  Judicial  District,  and  Geo. 
B.  Winston,  Judge  thereof. 

Decided  September  13,  1921. 

PER  CURIAM. — The  application  of  the  relators  herein  for 
writ  of  prohibition  is,  after  due  consideration,  denied. 

Mr.  J.  H.  Duffy  and  Mr.  R.  E.  McHugh,  for  Relators. 


No.   4,884.— LEONORA   CONRAD   et  al.,  Respondents,   v. 
THE  DAT  HANSEN  SECURITY  CO.,  Appellant. 

Appeal  from  District  Court,  Powell  County;  Geo.  B.  Win- 
ston, Judge. 

Decided  September  13,  1921. 

PER  CURIAM. — On  motion  of  respondents  to  dismiss  the 
appeal  herein  for  failure  of  appellant  to  file  transcript  or 
brief  within  the  time  allowed  by  law,  the  api>eal  is  dismissed. 

Mr.  8.  P.  Wilson,  for  Respondents. 


No.  4,523.— GEO.  NELSON  et  al..  Respondents,  v.  MONI- 

DAH  TRUST,  Appellajstt. 

Appeal  from  District  Court,  Silver  Bow  County;  Edwin  M. 
Lamb,  Judgfe. 

Decided  September  13,  192L 
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FEB   CURIAM. — ^Pursuant   to   stipulation   of   the   parties 
herein,  the  appeal  is  dismissed,  each  party  to  pay  his  own  costs. 

Mr.  James  E.  Murray  and  Mr.  J.  F.  Emigh,  for  Appellant. 
Mr.  J.  A.  Poar$,  for  Bespondents. 


No.  4,910.— MABIB  MEST,  Bespondbnt,  v.  ALEXANDER 

MoKAY,  Appellant. 

Appeal  from  District  Court,  Madison  County. 
Decided  September  17,  1921. 

PER  CURIAM. — ^Pursuant  to  motion  of  appellant,  the  ap- 
peal herein  is  dismissed. 

Mr.  Geo.  B.  AUen,  Mr.  Lyman  H.  Bennett  and  Mr.  E.  B. 
Howell,  for  Appellant. 

Mr.  M.  M.  Duncan,  for  Respondents 


No.  4,455.— REPUBLIC  COAL  CO.,  Appellant,  v.  LAURA 

M.  CARTER,  Tbeasubeb,  Respondent. 

Appeal  from  MusselsheU  County;  Geo.  P.  Jones,  Judge. 
Decided  September  20,  1921. 

PER  CURIAM. — This  cause  coming  on  for  hearing  this  ilay, 
and  it  appearing  that  no  briefs  have  been  filed,  it  is  ordered 
that  that  certain  judgment  of  nonsuit  made  by  the  court  below 
on  the  ninth  day  of  July,  1918,  be  and  it  is  hereby  afSrmed  at 
the  cost  of  the  appellant 

Mr.  Thos.  J.  Matthews,  for  Appellant. 
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No.  4,598.— JAMES  R.  COSTELLO,  Rhbpondknt,  v.  MAEY 

A.   COSTELLO,   Appellant. 

Appeal  from  Districi  Cowrt,  Silver  Bow  County;  Edwin  M. 
Lamb,  Judge. 

Decided  September  23,  1921. 

FEB  CUBIA^M — This  cause  this  daj  came  on  for  judgment 
and  decision  by  stipulation  of  the  parties.  Whereupon,  in 
pursuance  of  said  stipulation  of  the  respective  parties  .^led 
herein,  it  is  now  here  ordered  and  adjudged  that  the  judgment 
of  the  court  below,  made  on  the  thirtieth  day  of  August,  1919, 
and  the  order  made  on  the  twentieth  day  of  December,  1919, 
be,  and  the  same  are  hereby,  affirmed;  each  party  to  pay  his 
own  costs  of  appeaL 

Messrs.  Nolan  &  Donovan,  for  Appellant. 

Messrs.  Binnard  dk  Rodger,  for  Respondent. 


No.  4,908.— STATE  ex  hel.  S.  L.  DYER,  Relatob,  v.  DIS- 
TRICT COURT  BT  Aii.,  Respondents. 

Original  application  for  Writ  of  Supervisory  Control  di- 
rected against  the  District  Court  of  Powell  County,  and  Geo. 
B.  Winston,  its  Judge. 

Decided  September  26,  1921. 

PER  CURIAM. — The  application  of  the  relator  herein  for 
writ  of  supervisory  control  is,  after  due  consideration,  denied. 

Mr.  8.  P.  Wilson,  for  Relator. 

60  Mont.-^0 


626  Memoranda. 


No.  4^11.— STATE  bx  bel.  BOURQUIN  et  al,,  Relatobs,  v. 
DISTRICT  COURT  bt  au.  Respondents. 

Original  application  for  writ  of  supervisory  control  directed 
to  the  District  Court  of  Silver  Bow  County,  and  Jeremiah  J. 
Lynch,  a  Judge  thereof. 

Decided  September  26,  1921. 

PER  CURIAM. — The  applications  of  the  relators  for  writ 
of  supervisory  control  is,  after  due  consideration,  denied. 

Ifr.  Wellingian  D.  Rankin,  Attorney  Qeneral,  and  Iff.  Ed. 
Fiispairich,  for  Relators. 


No.  4,936.— HANNAH  LEARY,  Respondent,  v.   CITY   OP 

BUTTE,  Appellant. 

^Appeal  from  District  Court,  Silver  Bow  County. 

Decided  October  3,  1921. 

« 

PER  CURIAM. — The  motion  of  respondent  to  dismiss  the 
appeal  herein  for  the  reason  that  the  transcript  has  not  been 
filed  within  the  time  allowed  by  law,  is  granted  and  the  appeal 
dismissed. 

ilfr.  if,  Donlan,  for  Respondent^ 
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ACCOUNTING. 
See  Findings,   1,  2;    Partnership,   1-3. 

ACTIONS. 
By  third  party  to  enforce  contract — Complaint, — see  Contracts,  14,  15. 
Nature,  how  detennined, — see  Motions,   1. 

ADMISSIONS. 
Against  interest, — see   Criminal  Law,  43,  44,  49. 
As  distinuished,  from   confessions, — see   Criminal  Law,  41-45. 

Need  not  be  Proved. 

1.    Facts   admitted   by   the   answer  need  not  be  proved. — Hawley 
V.  Bichardson,  118. 

ADVERSE  CLAIMS. 
See  Mines  and  Mining,  1-9. 

ADVERSE  POSSESSION. 
See,  also.  Real  Property,  15-20. 

Of  mining  ground  for  street  purposes, — see  Cities  and  Towns,  4,  5. 
Public  lands — Gives  no   title   against   government, — see   Real   Property,  9. 

AGRE'ED  STATEMENT  OF  FACTS. 
Trial — Waiver  of  defects — Variance, — see  Pleading  and  Practice,  24. 

ALIBI. 

Refusal   of   instruction — ^When    not    reversible    error, — see    Criminal   Law, 
84,  85. 

ALIMONY. 
Discretion, — see  Husband  and  Wife,  8. 

AMENDMENTS. 

Of  complaint  to  conform  to  proof — When  rule  may  not  be  invoked, — see 
Pleading  and  Practice,  23. 

Of  complaint,  when  properly  denied, — see  Pleading  and  Practice,  28. 

APPEAL  AND  ERROR. 
See,  also,  Criminal  Law. 

Curing  error  in  admission  of  evidence, — see  Instructions,  3. 

Right  to  nominal  damages  insufficient  to  warrant  reversal  of  judgment^-^ 
see  Damages,  6. 
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Kquitj — Conflicting  Evidence— Findings — ^When  Conclusive. 

1.  Where  the  evidence  in  an  equity  case,  tried  bj  a  jury,  is  in  sub- 
stantial conflict,  the  burden  rests  upon  appellant  to  show  that  its 
preponderance  was  decisively  in  his  favor  before  a  reversal  of  the 
judgment  on  the  ground  that  the  findings  are  not  supported  by  the 
evidence  may  be  had. — Mason  v.  Bwee,  32. 

Same — Findings — Evidence — Showing  Necessary  for  Beversal. 

2.  While  the  findings  of  a  jury  in  an  equity  case  are  only  advisory 
and  may  be  adopted  or  rejected,  yet  where  the  trial  court  by  their 
adoption  approved  them,  a  showing  that  there  is  a  clear  preponderance 
of  the  evidence  against  them  is  necessary  before  they  will  be  dis- 
turbed on  appeal. — Mason  v.  Swee,  32. 

Appeal — Rehearing — ^Limited  to  Original  Grounds  Urged. 

3.  On  application  for  rehearing,  the  supreme  court  will  not  eonsider 
grounds  for  reversal  not  presented  upon  the  original  hearing. — Mares 
V.  Mares,  36. 

Same — Verdict — Sufficiency  of  Evidence — Self -contradictory  Statements  of 
Plaintiff — How  Viewed  on  Appeal. 

4.  In  determining  whether  plaintiff's  testimony  is  sufficient  to  support 
a  verdict  in  his  favor,  his  case  may  be  judged  by  that  portion  of  his 
self -contradictory  testimony  which  is  least  ^vorable  to  him. — Casey  v. 
Northern  Pacific  By.  Co.,  56. 

Beeord  on  Appeal — ^Defects — Duty  of  Counsel. 

5.  It  is  incumbent  upon  counsel  to  so  prepare  the  record  on  appeal 
as  to  present  the  full  merits  of  their  contentions  and  thus  enable  the 
court  to  review  them  with  intelligence  without  having  to  indulge  in 
speculations,  and  to  this  end  avoid  endless  repetition  in  pleadings, 
clerical  inaccuracies  and  errors  in  the  evidence,  or  the  incorporation  of 
testimony  referring  to  exhibits  not  in  the  record,  and  of  exhibits  re- 
ferred to  in  neither  pleadings  nor  proof. — Hoeller  v.  Moog,  74. 

New  Trial  Order — Abuse  of  Discretion. 

6.  It  is  only  for  manifest  abuse  of  discretion  on  the  part  of  the  trial 
court  in  granting  or  refusing  a  new  trial  that  its  action  will  be  re- 
versed on  appeal. — Stettheimer  v.  City  of  Butte,  111. 

Parol  Evidence — Curing  Error. 

7.  Error  in  permitting  secondary  evidence  to  be  introduced  held 
cured  by  subsequent  admission  of  best  evidence. — Hawley  v.  Bichard- 
son,  118. 

Beceivers — Taxation  of  Costs — Beview. 

8.  Error  in  the  taxation  of  costs  incident  to  a  receivership  is  re- 
viewable on  appeal  from  the  judgment. — United  States  Gypsum  Co.  v, 
Maekey  Wall  Plaster  Co.,  132. 

Appeal  from  Judgment — Beeord  on  Appeal — Bills  of  Exception. 

9.  Held,  that  the  provision  of  section  7112,  Bevised  Codes,  requiring 
that  the  record  on  appeal  from  a  final  judgment  shall  eontaun  the 
judgment  and  any  bills  of  exception  upon  which  appellant  relies, 
refers  to  only  such  bills  of  exceptions  as  are  settled  under  sections 
6787  and  6788  or  are  used  on  motion  for  new  trial,  and  that  there- 
fore any  bill  not  so  settled  or  used  cannot  be  considered  on  such 
appeal.     (On  rehearing.) — Batchoif  v.  Butte  Pacific  Copper  Co.,  179. 

Default  Judgment — Befusal  to  Vacate — ^Appealable  Order. 

10.  An  order,  made  after  judgment,  denying  a  motion  to  set  aside 
a  default  and  judgment,  is  appealable  under  section  7098^  Bevised 
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Codes;  hence  where  no  appeal  was  taken,  the  alleged  error  in  refusing 
the  motion  was  not  reviewable  on  appeal  from  the  judgment.     (On 
rehearing.) — ^Batchoff  v.  Butte  Pacific  Copper  Co.,  179. 
Same — Premature  Entry — Error  Within  Jurisdiction. 

11.^  Premature  entry  of  default  constitutes  error  within  jurisdiction, 
the*  judgment  following  being  voidable,  not  void. — Batehoff  v.  Butte 
Pacific  Copper  Co.,  179. 

Personal   Injuries  —  Insufficiency  —  Inadequacy  of  Damages  —  When  New 
Trial  Improper. 

12.  Where  the  evidence  of  plaintiff  in  an  action  for  damages  for 
death  by  negligence  was  wholly  insufficient  to  warrant  a  judgment  in 
his  favor  and  the  court  committed  error  in  not  granting  defendant's 
motion  for  a  directed  verdict,  a  judgment  in  plaintiff's  favor  for  $51 
and  costs  will  not  be  reversed  on  the  ground  of  inadequacy  of  dam- 
ages or  a  new  trial  ordered. — Osterholm,  Admr.,  v.  Butte  Electric  By. 
Co.,   193. 

Assignments  of  Error — Rules  of  Supreme  Court — ^Briefs. 

13.  Where  errors  are  assigned  involving  the  rulings  of  the  trial  court 
upon  objections  to  evidence,  appellant  must,  under  subdivision  3b  of 
Rule  X  of  the  supreme  court,  point  out  in  his  brief  the  specific  evi- 
dence objected  to,  and  give  the  page  or  pages  of  the  transcript  upon 
which  such  rulings  may  be  found. — Clary  v.  Fleming,  246. 

Settlement  of  Instructions — Objections  Reviewable. 

14.  In  its  review  of  an  alleged  erroneous  instruction,  the  supreme 
court  is  limited  under  section  6746,  Revised  Codes,  to  the  particular 
objection  to  it  urged  upon  the  trial  court  at  the  time  the  instructions 
were  settled. — ^Humber  v.  Marshall,  267. 

Decisions  of  Appellate  Courts — ^Law  of  Case. 

15.  The  judgments  of  appellate  courts  are  as  conclusive  as  those  of 
any  other  courts,  and  they  not  only  establish  facts,  but  also  settle  the 
law,  so  that  the  law  as  decided  upon  any  appeal  must  be  applied  in 
all  the  subsequent  stages  of  the  cause. — In  re  Smith's  Eistate,  276. 

Rulings  on  Evidence — Exceptions  must  be  Reserved. 

16.  The  rule  declared  by  Chapter  135,  Laws  of  1915,  inter  alia  pro- 
viding that  every  ruling  or  decision  of  the  district  court  on  the  ad- 
missibility of  evidence  shall  be  deemed  excepted  to,  has  reference  to 
civil,  not  criminal  cases. — State  v.  Prouty,  310. 

Trial — Technicalities. 

17.  A  mere  apex  juris  is  not  sufficient  cause  for  the  reversal  or 
modification  of  a  judgmient.; — State  v.  Prouty,  310. 

Instructions — ^When  Review  Unauthorized. 

18.  Where  defendant,  through  his  attorney,  at  the  settlement  of  the 
instructions,  stated  that  he  had  no  objections  to  them,  assignments 
based  on  alleged  error  in  them  cannot  be  considered  on  appeal. — State 
V.  Chronopoulos,  329. 

Appeal — Rehearing — ^Power  of  Supreme  Court. 

19.  On  rehearing  the  supreme  court  may  review  the  entire  case  and 
correct  any  error  that  may  be  apparent,  even  though  such  action  may 
not  be  favorable  to  movant. — ^United  States  Nat.  Bank  v.  Great  West- 
em  Sugar  Co.,  342. 

Same — Briefs — Specifications   of   Error — Admission   or   Rejection    of   Evi- 
dence— Rules. 

20.  Where  error  is  assigned  to  the  admission  or  rejection  of  evidence, 
the  specification  must  quote  the  full  substance  of  the  evidence  ad- 
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mitted  or  rejected.  (Supreme  Court  Bales,  Bole  X,  subd.  C.) — State 
y.  Bonning,  362. 

Federal  Questions — Deeision  of  United  States  Sapreme  Court  ConclusiTO. 

21.  In  a  case  involving  a  federal  question,  the  decisions  of  the  su- 
preme court  of  the  United  States  are  conclusive  and  binding  upon 
state  courts. — ^J.  I.  Case  Threshing  Machine  Co.  v.  Stewart,  380. 

Criminal  Law—Ouilt  of  Defendant  Established— When  New  Trial  not  to 
bo  Granted. 

22.  Where  the  record  conclusively  establishes  the  guilt  of  the  de- 
fendant  charged  with  crime,  a  new  trial  will  not  be  granted  even 
though  there  was  error  on  the  trial,  unless  it  dearlj  appears  that 
such  error  actually  prejudiced  him  in  his  right  to  a  fair  trial. — State 
V.  Stevens,  390. 

Same — Technical  Errors — Insufficient  to  Beverse  Judgment. 

23.  A  conviction  will  not  be  set  aside  for  technical  errors  or  defects 
appearing  in  the  record  which  do  not  affect  the  substantial  rights  of 
the  accused. — State  v.  Davis,  426. 

New  Trial — Motion  Based  on  Documentary  Evidence — ^Beview  on  AppeaL 

24.  Where  a  motion  for  new  trial  is  based  entirely  upon  documentary 
evidence,  the  supreme  court  is  in  as  advantageous  a  position  to  pass 
upon  its  merits  as  was  the  trial  court,  and  will  set  aside  the  order  if 
from  the  record  it  is  unable  to  ascertain  upon  what  theory  the  motion 
could  have  been  granted. — State  v.  Stein,  441. 

Appeal  Lies  Only  When  Granted  by  Statute. 

25.  An  appeal  lies  only  when  authorized  by  statute. — City  of  Miles 
City  V.  Drum,  451. 

Police  Courts — Criminal  Prosecutions  Under  Ordinances — Appeal. 

26.  Defendant,  charged  with  wrongfully  obstructing  an  alley,  was 
proceeded  against  under  the  statute  governing  criminal  procedure  in 
police  courts  (Bev.  Codes,  sees.  9584-9629),  convicted  and  appealed 
to  the  district  court,  where  the  complaint  was  dismissed.  Held,  on 
appeal  by  the  city  that,  the  statute  not  granting  the  right  of  apx>eal 
to  cities  in  criminal  causes  tried  in  juetice  or  police  courts,  the  appeal 
did  not  lie. — City  of  Miles  City  v.  Drum,  451. 

Complaint — Sufficiency — Exception  Saved  for  All  Purposes. 

27.  The  sufficiency  of  the  complaint  may  be  tested  by  demurrer  and 
objection  to  the  introduction  of  any  evidence  under  it,  and  exceptions 
once  saved  to  adverse  rulings  thereon  are  saved  for  all  purposes. — 
Boyle  V.  Chicago,  Mil.  &  St.  Paul  By.  Co.,  453. 

Appeal — Theory  of  Case. 

28.  Where  an  action,  commenced  as  one  in  ejectment,  was  tried  as  one 
in  equity  with  the  assent  of  both  parties,  it  will  be  treated  as  such 
on  appeal,  the  parties  being  bound  by  the  theory  adopted  by  them  at 
the  trial. — Bode  v.  Bollwitz,  481. 

Nonappealable  Orders — ^Bejecting  and  Adopting  Tendings. 

29.  Appeals  do  not  lie  under  section  7098,  Bevised  Codes,  from  orders 
rejecting  findings  of  the  jury,  from  conclusions  of  law,  or  from  the 
action  of  the  court  in  adopting  certain  findings  of  the  jury  and 
making  findings  of  its  own,  the  questions  thus  sought  to  be  raised 
being  reviewable  on  appeal  from  the  judgment. — Bode  v.  BoUwita,  481. 

APPEALABLE  OBDEBS. 

From   order   refusing   to    set    aside    default   judgment, — see    Appeal    and 
Error,  10. 

What  are  not,-Hiee  Appeal  and  Error,  29. 


Briefs.  631 

AESON. 
6ee  Criminal  Law,  26-29. 

ATTEMPTED  RAPE. 
See  Criminal  Law,  3-10. 

ATTEMPTS. 
See  Criminal  Law,  58. 

ATTORNEY  AND  CLIENT. 

Husband  and  Wife — ^Authority  of  Wife  to  Employ  Counsel  for  Husband. 

1.  Under  section  6480,  Revised  Codes,  providing  that  if  a  husband 
and  wife  be  sued  together  the  wife  may  defend  for  her  own  right, 
and  if  the  husband  neglects  to  defend,  she  may  defend  for  his  right 
also,  a  wife,  pending  suit  for  divorce  brought  by  her,  had  authority 
to  employ  counsel  on  behalf  of  her  husband,  in  a  suit  for  partition 
against  both  of  them  in  which  he  had  failed  to  appear. — Buckhouse  y. 
Parsons,  156. 

Same — Attorney  and  Client. 

2.  An  attorney  who  had  been  employed  by  the  wife  of  a  husband 
who  had  deserted  her,  to  represent  him  in  a  partition  suit  against 
both,  could  lawfully  pay  to  the  wife  the  amount  awarded  to  the  hus- 
band, and  was  not  liable  to  the  latter  therefor. — Buckhouse  v.  Par- 
sons, 156. 

Misappropriation  of  Funds — Disbarment — Suspension   from   Office. 

3.  Where  an  attorney,  charged  with  failure  for  some  ten  months  to 
account  for  and  pay  over  to  a  client  money  collected,  at  no  time  con- 
cealed the  fact  from  the  latter  that  he  had  collected  but  acknowledged 
that  he  had  misappropriated  it  to  his  own  use  and  offered  to  make, 
and  did  make,  reparation  satisfactory  to  the  client,  who  thereafter 
continued  to  employ  him,  and  accused  made  no  evasion  or  denial  of 
the  charge  either  before  the  referee  or  at  the  hearing  in  the  supreme 
court,  but  frankly  admitted  his  delinquency,  suspension  from  his  office 
as  attorney  and  counselor  at  law  for  the  period  of  ninety  days  held 
sufficient  punishment  to  serve  the  ends  of  justice. — In  re  Jewell,  602. 

AUTOMOBILES. 

Railroad   crossing  accident — Duty  to  look  and  listen — Contributory  negli- 
gence,— see  Railroads,  9,  10. 

BAILMENT. 

Ownership  of  Property  in  Whom. 

1.  In  bailment,  the  ownership  of  the  chattel  is  in  the  bailor,  and  the 
possession  only  in  the  bailee. — State  v.  Wallin,  332. 

BILLS  OP  EXCEPTIONS. 
Appeal  from  final  judgment, — see  Appeal  and  Error,  9. 

BONDS. 
Municipal — ^Issuance  at  discount  prohibited, — see  Cities  and  Towns,  9. 

BRIEFS. 
Compliance  with  rules  of  supreme  court, — see  Appeal  and  Error,  13,  20. 
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BROKERS. 

Real  Property — Secret  Profits — Fraud — Evidence — Insuffieienej. 

1.  In  an  action  against  a  real  estate  broker  to  reeoyer  secret  profits 
claimed  to  have  been  made  by  him  in  a  transaction  resulting  in  an 
exchange  of  plaintiff's  land  for  that  of  the  purchaser,  plaintiff  paying 
to  the  purchaser  the  difference  between  the  price  set  upon  his  (plain- 
tiff's) land  and  that  taken  over  by  him  in  exchange,  evidence  held  not 
to  sustain  a  charge  of  fraud  or  misrepresentation  on  the  part  of  the 
broker  as  to  the  value  of  the  land  received  by  plaintiff  in  exchange, 
it  appearing  that  plaintiff  was  an  experienced  farmer  thoroughly  con- 
versant with  ranch  property,  had  inspected  the  land  before  consum- 
mating the  deal  and  taken  possession,  apparently  satisfied  with  his 
bargahi  until  he  learned  that  the  land  tkken  over  by  him  in  exchange 
had  been  procured  by  defendant  at  a  less  price  than  he  (plaintiff) 
was  required  to  pay  to  its  owner,  no  proof  of  the  value  of  either 
property  having  been  introduced. — Teriy  v.  Stephens,  82. 

BURDEN  OF  PROOF. 
See,  also,  Criminal  Law. 

Negligence, — see  Personal  Injuries,  16. 

Homicide — Justification  or  mitigation, — see  Criminal  Law,  <XK 

CANCELLATION  OF  INSTRUMENTS. 
See  Contracts,  1&-19. 

CARRIERS. 
See  Railroads — Street  Railways. 

CERTIORARL 

Justices'  Courts — Satisfaction  of  Judgment — Subsequent  Annulment  Error. 
1.  Where  a  judgment  rendered  by  a  justice  of  the  peace  in  an 
action  on  a  promissory  note  and  an  open  account  had  been  satisfied 
by  sale  of  personal  property  under  execution,  and  thus  ceased  to 
exist,  the  district  court,  on  certiorari,  was  without  power  \o  annul 
and  set  it  aside  as  having  been  entered  without  jurisdiction. — State 
ex  reL  Baird  v.  Anderson,  515. 

CHANGE  OF  VENUE. 

Criminal  Law — Discretion. 

1.  ^n  application  for  change  of  place  of  trial  of  a  criminal  cause 
is  addressed  to  the  sound  discretion  of  the  court,  the  ruUng  of 
which  will  not  be  disturbed  on  appeal  unless  abuse  thereof  is 
shown. — State   v.   Davis,   426. 

Same — ^Local  Prejudice — Newspaper  Articles — Affidavits-— Ck>nclusion8 — In- 
sufficiency. 

2.  Where  affidavits  of  counsel  for  defendant  filed  in  support  of 
a  motion  for  change  of  place  of  trial  of  a  charge  of  murder  did 
not  contain  extracts  from  alleged  inflammatory  newspaper  articles 
circulated  in  the  county,  and  the  record  on  appeal  did  not  present 
the  voir  dire  examination  of  the  jurors  as  tending  to  show  any 
unusual  circumstances  in  obtaining  a  jury,  the  mere  statements 
therein  that  there  had  been  talk  of  lynching  and  that  the  tale  of 
the   crime   had   been   printed   in  newspapers   and  generally   read   by 
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the  inhabitants  of  the  county,  were  bald  conclusions  and  properly 
disregarded  by  the  trial  court. — State  v.  Davis,  426. 

Same — ^Local  Prejudice — Proper  Denial. 

B,  Evidence  produced  by  defendant  in  support  of  his  motion  for 
change  of  venue  on  account  of  local  prejudice,  consisting  of  six 
affidavits  and  the  oral  statements  of  three  witnesses,  to  the  effect 
that  because  of  prejudice  against  defendant,  under  charge  of  murder, 
he  could  not  secure  a  jury  in  the  county  which  would  give  him  a 
fair  and  impartial  trial,  held  insufficient  to  show  that  the  trial  court 
abused  its  discretion,  where  the  state  produced  affidavits  of  more 
than  a  hundred  persons  from  all  parts  of  the  county,  deposing  that 
in  their  respective  neighborhoods  there  existed  no  prejudice  against 
him,  and  where  the  voir  dire  examination  of  the  jury  disclosed  that 
of  the  forty  talesmen  called,  only  fourteen  were  excused  because 
they  had  formed  an  opinion  upon  the  merits  of  the  case. — State  v. 
Bess,    558. 

Same — Newspaper  Accounts — When   Insufficient  to  Show  Prejudice. 

4.  Before  the  effect  of  newspaper  articles  giving  an  account  of  a 
murder  can  be  pronounced  so  highly  prejudicial  as  to  warrant  a 
change  of  venue,  it  must  be  shown  th^t  they  were  passionate  enough 
to  excite  undue  prejudice,  to  the  extent  of  rendering  it  impossible 
for  accused  to  secure  a  jury  free  from  exception. — State  v.  B^,  558. 

CHATTEL  MORTGAGES. 
See   Conversion,    1-4;    Mortgages,    1,   2. 

CIBCUMSTANTIAL  EVIDENCE. 
See  Criminal  Law,  27,  28,    90,  91. 

CITIES  AND  TOWNS. 
See,   also.   Nuisances. 

Sale  and  discharging  fireworks  in  violation  of   ordinance, — see    Personal 
Injuries,  2. 

Special  Improvements — ^Besolution  of  Intention — Sufficiency. 

1.  A  resolution  of  intention  to  create  a  special  improvement  dis- 
trict, the  title  of  which  stated  that  it  was  a  "resolution  of  inten- 
tion," etc.,  the  body  of  which  substantially  contained  the  recitals 
required  by  statute  and  advised  the  taxpayers  of  the  time  and  place 
where  their  objections  to  its  creation  would  be  heard,  was  sufficient 
as  against  the  objection  that  in  it  the  city  council  had  not  declared  its 
intention  to  create  it. — ^Aiken  v.  City  of  Glendive,  L 

Same — Irregularities  in  Pi^ocedure. 

2.  Omission  of  the  city  council,  after  it  had  acquired  jurisdiction 
to  proceed  with  the  creation  of  a  special  improvement,  to  officially 
designate  a  newspaper  in  the  city  in  which  notices  inviting  pro- 
posals for  constructing  the  special  improvement  contemplated  should 
be  published,  was  an  irregularity  which,  in  the  absence  of  averment 
of  injury  because  thereof,  was  insufficient  to  warrant  a  decree  en- 
joining defendant  city  from  creating  the  district. — Aiken  v.  City  of 
Glendive,    1. 

Same— Mistake    in    Publishing    Notice — ^When    Insufficient    to    Invalidate 
Proceedings. 

3.  Under  section  34,  Chapter  89,  Laws  of  1913,  any  error  in 
or  departure   from  the   mode  of   publication  of  any  notice  incident 
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to  the  creation  of  a  special  impTovement  district  is  insufficient  to 
invalidate  the  proceedings, '  when  it  appears  that  the  notice  was 
actually  published  for  the  time  required  by  the  Act. — Aiken  v.  City 
of   Glendive,    I. 

Quieting     Title — Prescription — Adverse     Possession — Findings — Evidence — 
Sufficiency. 

4.  In  an  action  to  quiet  title  to  portions  of  a  lode  mining  claim 
alleged  by  defendant  city  to  have  been  in  ita  possession  and  used  by 
it  adversely  for  street  purposes  for  more  than  the  statutory  period, 
evidence  held  not  to  preponderate  against  the  finding  of  the  jury  in 
favor  of  defendant. — Stettheimer  v.  City  of  Butte,   111. 

Streets   and    Alleys — Prescription. 

5.  Under  sections  6432  and  ^35,  Revised  Codes,  a  prescriptive  right 
can  be  built  upon  public  use  of  land  for  street  purposes,  jurisdiction 
having  been  acquired  by, the  city  authorities  and  maintained  for  a 
period  of  ten  years. — Stettheimer  v.  City  of  Butte,  111. 

Police  Courts — Criminal  Prosecutions  Under  Ordinances — Appeal. 

6.  Defendant,  charged  with  wrongfully  obstructing  an  alley,  was 
proceeded  against  under  the  statute  governing  criminal  procedure 
in  police  courts  (Hev.  Codes,  sees.  9584-9629),  convicted  and  ap- 
pealed to  the  district  court,  where  the  complaint  was  dismissed. 
Held,  on  appeal  by  the  city  that,  the  statute  not  granting  the  right 
of  appeal  to  cities  in  criminal  causes  tried  in  justice  or  police 
courts,  the  appeal  did  not  lie. — City  of  Miles  City  v.  Drum,  451. 

Special  Improvements — Departure   from  Resolution  of  Intention  not   Per- 
mitted. 

7.  In  its  resolution  of  intention  to  create  a  special  improvement 
district,  the  city  council  must  describe  the  character  and  nature  of 
the  contemplated  improvements  with  sufficient  particularity  to  advise 
the  taxpayer  affected,  and  the  improvements  to  be  made  must  corre- 
spond substantially  with  those  set  forth  in  the  resolution,  and  no 
material  change  or  departure  therefrom  can  be  made. — £>ran8  v. 
City    of   Helena,    577. 

Same — Material  Departure  from  Resolution  of  Intention — Injunction. 

8.  Under  a  resolution  of  intention  to  create  a  special  improvement 
district  for  the  purpose  of  paving  streets,  with  the  necessary  exca- 
vations, cutting,  filliDg,  etc.,  and  "incidental  work,"  held  that  de- 
fendant city  was  properly  enjoined  from  entering  into  a  contract 
the  provisions  of  which  departed  substantially  from  the  purposes  set 
forth  in  the  resolution,  in  that  they  included  reduction  in  the  street 
widths  and  the  construction  of  new  parking,  curbing  and  storm 
sewers,  each  of  which  constitutes  a  distinct  city  improvement  under 
Chapter  89,  Laws  of  1913,  as  amended  by  Chapter  142,  Laws  of 
1915,  and  none  of  which  was  therefore  subject  to  inclusion  under  the 
term  "incidental  work." — Evans  v.  City  of  Helena,  577. 

Same — ^Bonds  or  Warrants — Issuance  at  Discount  Prohibited. 

9.  Held,  under  section  26  of  Chapter  89,  Laws  of  1913,  that  the 
city  council  has  no  power  to  issue  bonds  or  warrants  at  a  discount, 
in  payment  of  special  improvement  work,  and  that  therefore  a  con- 
tract let  to  one  who  in  making  out  his  bid  took  into  consideration 
the  fact  that  the  warrants  he  would  receive  were  worth  only  ninety 
cents  on  the  dollar,  and  therefore  added  ten  per  cent  to  the  actual 
cost,  was  invalid  as  an  attempt  to  do  indirectly  what  the  council  was 
prohibited  from  doing  directly. — Evans  v.  City  of  Helena^  577. 
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COMMON  LAW. 

Bemedies    for   unreasonable    freight   charges   superseded   by    Chapter   37, 
Laws  1907, — see  Bailroads,  1. 

COMPROMISE   AND    SETTLEMENT. 

Pleading — Answer    must    plead    readiness    and    ability    to    perform, — see 
Promissory  Notes,  3. 

CONGLUSIONa 
In  affidavits  for  change  of  venue, — see  Criminal  Law,  60. 
In   information, — see   Criminal  Law,  &5,   56. 
Of  law — ^Appeal  does  not  lie  from, — see  Appeal  and  Error,  29. 

CONDITIONAL  SALES  CONTRACTS. 
See  Mortgages,  1,  2. 

CONFESSIONS. 
As   distinguished   from  admissions, — see    Criminal   Law,   42-45,   49. 
"Third  degree," — see  Criminal  Law,  53. 

CONSTITUTION. 

Foreign  Corporations — Capital  Stock — Certificate  of  Increase — ^EHling  Fee 
-—Statute — Unconstitutionality. 

1.  Held,  that  section  165,  Revised  Codes,  requiring  the  secretary 
of  state  to  collect  a  graduated  fee  for  the  filing  of  certificates  of 
incorporation  and  increase  of  capital  stock,  based  upon  the  entire 
capital  stock,  is  invalid  as  to  a  foreign  corporation  engaged  both 
in  interstate  and  intrastate  business  and  only  a  portion  of  whose 
capital  stock  is  represented  by  property  owned  and  business  done  by 
it  in  this  state,  as  in  contravention  of  the  commerce  and  due  process 
of  law  clauses  of  the  federal  Constitution. — J.  L  Case  Threshing  Ma- 
chine Co.  V.   Stewart,   380. 

CONSTITUTION  OP  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article  XV,  section  7 226 

CONTINUANCE. 
Affidavit — Contents — Insufficiency — ^Discretion, — see    Criminal   Law,    70-73.  j 

CONTRACTS. 
See,  also,  Mortgages;  Promissory  Notes.  i 

Oral   Contract — Work  and   Labor — Complaint — Insufficiency. 

1.  The  complaint  in  an  action  to  recover  compensation  for  extra 
services  performed,  which  fails  to  state  any  time  or  basis  for  com- 
puting the  claim,  is  indefinite. — Donovan  v.  Bull  Mountain  Trad- 
ing Co.,  87. 

Same — When  Void  for  Indefiniteness. 

2.  An  agreement,  verbal  or  written,  to  be  binding,  must  be  suffi- 
ciently definite  to  enable  the  court  to  fix  an  exact  meaning  upon 
it,  and  if  it  is  so  vague  and  indefinite  as  to  make  it  impossible  to 
collect  from  it  the  full  intention  of  the  parties,  it  is  void. — 
Donovan  v.  Bull  Mountain  Trading  Co.,  87. 
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Same — Work  and  Labor — ^Extra  Oompensation — ^Void  for  TndefinitcnesB. 

3.  Held,  under  the  above  rule  (paragraph  2)  that  an  oral  statement 
alleged  by  plaintiff  to  have  been  made  to  him  by  the  presi- 
dent of  a  mercantile  establishment  that  there  would  be  "no  limit" 
to  his  salary,  but  that  it  was  to  be  "commensurate  with  the  earn- 
inge"  of  the  company,  was  too  indefinite  to  constitute  a  contract 
for  compensation  for  services  in  addition  to  his  regular  salary. — 
Donovan  v.  Bull  Mountain  Trading  Co.,  87. 

Same — Qiuinttmi    Meruit — Special    Contract — Measure    of    Recovery. 

4.  Where  recovery  is  sought  on  quantum  meruit  and  the  evidence  re- 
veals ft  special  contract,  tbe  measure  of  recovery  must  be  limited 
to  the  amount  so  specified. — Donovan  v.  Bull  Mountain  Trading 
Co.,  87. 

Sales — Breach — Nominal    Damages    Recoverable,    When. 

5.  A  violation  of  a  valid  contract,  unless  excusable  or  justifiable, 
is  an  invasion  of  the  injured  party's  legal  rights  for  which  he  may 
recover  nominal  damages  without  proof  of  actual  damages. — White- 
law  V.  Vallance,  172. 

Same — Loss   of  Business   and   Profits — Special   Damages — Complaint. 

6.  Damages  for  loss  of  business  and  profits  resulting  from  a 
breach  of  contract  are  special  in  character,  in  the  sense  that,  while 
flowing  from  the  action  of  the  defendant,  they  are  not  such  a 
necessary  result  thereof  as  that  they  will  be  implied  by  law,  and 
must  be  pleaded. — Whitelaw  v.  Vallance,  172. 

Same — Complaint — Nominal    Damages. 

7.  Under  a  complaint  alleging  that  plaintiff  had  purchased 
potatoes  from  defendants  at  a  stated  price  and  offered  to  receive 
and  pay  for  them  on  a  certain  date,  but  that  defendants  failed 
to  make  delivery,  plaintiff  was  entitled  to  no  more  than  nominal 
damages. — Whitelaw  v.  Vallance,   172. 

Same— Special  Damages — ETvidence — Erroneous  Admission. 

8.  Admission  of  evidence  showing  special  damages  under  a  com- 
plaint alleging  general  damages  o2ly  was  error. — Whitelaw  v.  Val- 
lance, 172. 

Same — Time  of  Performance — Complaint — Insufficiency. 

9.  Where  the  contract  of  purchase  of  potatoes  for  the  breach  of 
which  damages  were  sought  was  silent  as  to  the  time  of  their 
delivery,  and  the  complaint  did  not  allege  any  date  or  that  delivery 
should  be  made  within  a  reasonable  time,  the  pleading  was  in- 
sufficient.— Whitelaw  v.   Vallance,    172. 

Same — Breach    of    Contract — Market    Value — Evidence — Sufficiency. 

10.  Where,  in  an  action  for  breach  of  contract  of  sale  of  hay, 
the  verdict  was  based  on  a  market  value  of  nineteen  dollars  per 
ton,  the  testimony  on  that  issue  ranging  from  fifteen  dollars  to 
twenty-six  dollars  per  ton,  the  award  was  not  open  to  the  objec- 
tion that  it  was  not  supported  by  the  evidence  because  no  evi- 
dence was  given  placing  the  value  at  that  exact  amount,  since  sub- 
stantial evidence  showing  a  valuation  in  excess  of  that  returned 
warranted  a  verdict  in  the  smaller  amount. — Sturm  &  Drake  v. 
Roberts  Elevator  Co.,  239. 

Same — Substantial  Damages — Plaintiff  may  Recover,  When. 

11.  Under  sections  6056  and  6082,  Revised  Codes,  evidence  that 
the  market  price  of  the  hay  purchased  by  plaintiff,  at  time  and 
place  of  delivery,  was  in  excess  of  the  contract  price  was  suffi- 
cient to  entitle  it  to  substantial  damages  for  defendant's  failure 
to  deliver  it,  even  though  plaintiff's  evidenco  did  not  show  that  it 


Contracts.  637 

suffered  actual   damage  by  having  to  go  into  the  open  market  and 
•purchase  hay  to  fill  its  own  contracts  or  supply  its  own  needs. — 
Sturm  &  Drake  v.  Boberts  Elevator  Co.,  239. 
Saooe — Breach — Counterclaims — Loss    of    Business — 'Special    Damages — 
Pleading. 

12^  In  an  action  to  recover  the  purchase  price  of  brick,  in  a 
counterclaim  to  which  defendant  averred  under  a  general  allega- 
tion that  he  had  been  damaged  in  a  certain  amount  by  plaintiff's 
failure  to  deliver  the  entire  number  of  merchantable  brick  con- 
tracted for,  by  reason  of  which  he  was  delayed  in  his  building 
operations,  the  expense  incurred  in  replacing  defective  brick  was 
not  recoverable  in  the  absence  of  an  allegration  specially  pleading 
such  item  of  damage. — 'Humber  v.  Marshall,  267. 

Same — Measure   of   Damages — ^Instructions — Refusal,   When   Proper. 
19.     Where  the  court  had  properly  instructed  the  jury  that  defend- 
ant was  not  entitled  to  recover  any  damages  on  his  counterclaim, 
it,   as   properly,   refused   an   instruction   defining   the  measure   of  his 
damages  in  that  behalf. — Humber  v.  Marshall,  267. 

Bight  of  Action  by  Third  Party — Complaint. 

14.  To  entitle  a  third  person  to  enforce  a  contract  made  between 
two  others,  under  section  4970,  Bevised  Codes,  the  complaint  must 
show  that  it  was  expressly  made  for  his  benefit,  or  for  the  benefit 
of  a  class  of  persons  to  which  he  belongs,  i.  e,,  he,  or  they,  either 
mu9t  be  named  therein  or  otherwise  sufficiently  described  or 
designated;  the  fact  that  the  contract  may  incidentally  benefit 
him  or  them,  being  insufficient. — ^McKeever  v.  Oregon  Mortgage 
Co.,  Ltd.,  270. 

Action  by  Third  Party — Complaint — Insufficiency. 

15.  The  complaint  in  an  action  by  the  vendors  of  land  to  recover 
the  balance  of  the  purchase  price  from  a  mortgage  company  which 
loaned  the  money  to  the  vendee,  setting  forth  the  mortgage  con- 
tract and  alleging  that  the  company  had  arranged  with  one  of 
plaintiffs  to  hold  the  balance  due  until  patent  for  the  land  should 
be  received  and  recorded  and  then  pay  it  directly  to  her,  heldf  in- 
sufficient, under  the  rule  above,  in  the  absence  of  an  averment  that 
the  contract  contained  a  provision  that  the  mortgage  was  made  ex- 
pressly for  the  benefit  of  plaintiffs  or  either  of  them. — McKeever  v. 
Oregon  Mortgage  Co.,  Ltd.,  270. 

Beal  Property — Sale — Deed — ^What  Does  not  Constitute. 

16.  A  deed  claimed  to  have  been  tendered  by  plaintiff  vendor,  in  an 
action  for  the  cancellation  of  a  contract  for  the  conveyance  of  land, 
to  the  vendees  in  which  no  grantor  was  named  and  which  named 
the  vendor  and  his  wife  as  grantees  and  was  executed  by  themselves, 
was  not  entitled  to  any  consideration  as  a  deed. — Hogsed  v.  Gillett, 
467. 

Same — Contract  of  Sale — Time — Tender  of  Deed — When  too  Late. 

17.  Where  time  was  made  of  the  essence  of  a  contract  of  sale  of 
land  and  the  vendees  under  its  terms  could  at  any  time  tender  final 
payment  and  demand  a  deed  on  or  before  a  certain  date,  and  did  so 
but  the  vendor  failed  to  comply,  a  tender  made  at  the  trial  which 
was  long  after  the  time  within  which  it  should  have  been  executed, 
came  too  late  to  deprive  the  vendees  of  the  right  to  rescind. — Hogsed 
V.   Gillett,  467. 

Same — Imperfect  Title — ^Rescission. 

18.  Under  the  rule  that  rescission  lies  for  any  breach  of  contract 
of  so  material  and  substantial  a  nature  as  would  constitute   a   de- 
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feme  to  an  action  brought  hj  the  partj  in  default  for  a  refusal  to 
proceed  with  the  contract,  held,  that  where  vendor  could  not  give 
▼endees  a  deed  conveying  a  good  title  at  any  time  prior  to  the  date 
mentioned  in  a  contract  of  sale  because  he  had  no  title  to  convey, 
rescission  in  favor  of  vendees  was  properly  decreed. — Hogsed  v.  Gil- 
lett,  467. 

Same — Qood  Title — ^Vendor  must  be  Able  to  Convey  at  Time  I^zed  in 
Contract. 

19.  While  a  vendor  is  not  required  to  have  a  perfect  title  at  the 
time  he  enters  into  a  contract  to  sell  the  land  or  at  all  times  be- 
tween the  date  of  the  contract  and  the  time  conveyance  is  to  be  made, 
he  must  have  title  at  the  time  of  performance;  otherwise  resciasion 
may  be  decreed. — Hogsed  v.   Gillett,  467. 

Land   Contracts — Fraud — ^Rescission — Election   of  Bemediee. 

20.  Where  a  contract  for  the  purchase  of  land  was  procured  through 
false  representations  whereby  the  vendee  has  been  deceived  and  de- 
frauded, he  has  an  election  of  remedies:  he  may  stand  upon  the  eon- 
tract  and  sue  for  damages,  or  rescind  the  contract^  but  cannot  pur- 
sue both. — Smith  v.  Christe,  604, 

Same — Duty  of  Party  Desiring  to  Rescind. 

21.  Under  section  5065,  Revised  Codes,  one  desiring  to  rescind  a 
contract  must  act  promptly  upon  discovery  of  the  facts  which  en- 
title him  to  rescind  and  he  is  aware  of  his  right  to  rescind,  and 
restore  or  offer  to  restore,  to  the  other  party  everything  of  value 
which  he  has  received  from  him  under  the  contract. — Smith  v.  Christe, 
604. 

Same — Rescission — ^Waiver. 

22.  Plaintiff  brought  action  to  rescind  a  land  contract  on  the  ground 
of  fraud,  and  recover  damages  resulting  from  defendant's  breach. 
He  alleged  that  defendant  had  fraudulently  represented  to  him,  in 
the  late  fall  when  the  contract  was  made,  that  the  land  was  free 
from  fan  weed,  and  testified  that  in  the  spring  he  discovered  that 
the  land  was  overrun  with  the  weed.  Four  months  thereafter  he 
served  notice  upon  defendant  that  he  desired  to  rescind  and  tendered 
back  a  deed  to  the  premises,  but  continued  to  occupy  them  until  the 
date  of  the  trial,  about  a  year  from  the  date  when  he  first  became 
aware  of  the  alleged  fraud,  and  harvested  and  sold  a  crop  of  wheat 
therefrom.  Held,  that  plaintiff,  by  his  conduct  in  retaining  posses- 
sion of  the  land,  exercising  acts  of  ownership  of  it,  and  retaining  the 
benefits  therefrom,  waived  his  right  to  re8cind.--Smith  v.  Christe, 
604. 

CONTRIBUTORY  NEGLIGENCE. 
See  Personal  Injuries;   Railroads,  9,  10. 

CONVERSION. 

Chattel  Mortgaged  Property — Liability  of  Buyer  With  Notice. 

1.  Where  a  mortgage  on  a  crop  of  beets  was  recorded  in  the  office 
of  the  county  clerk  and  recorder  of  the  county  in  which  the  land  on 
which  they  were  to  be  grown  was  situated,  a  sugar  company  which 
had  entered  into  a  contract  with  the  predecessor  of  the  mortgagor 
to  buy  them  when  grown  and  therefore  had  no  vested  interest  in 
them  until  delivery,  which  took  place  at  a  time  when  the  mortgagee 
was  entitled  to  their  possession,  had  constructive  notice  of  the  mort- 
gage and  became  liable  to  the  mortgagee  as  for  conversion. — United 
States  National  Bank  v.  Great  Western  Sugar  Co.,  342. 
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Same — Liability  of  Buyer  of  Chattela  Mortgaged. 

2.  A  chattel  mortgagee  may  maintain  an  action  for  conversion 
against  the  purchaser  of  the  property  upon  the  hitter's  appropria- 
tion thereof  to  his  own  use,  the  mortgagee  having  at  the  time  the 
right  of  possession  and  the  obligation  for  which  the  mortgage  was 
given  being  unpaid. — United  States  National  Bank  v.  Great  Western 
Sugar  Co.,  342. 

Same — Consent  to  Sale — Nonliability  of  Buyer. 

3.  A  chattel  mortgagee  who  consents  to  the  sale  of  the  mortgaged 
property  cannot  maintain  an  action  in  conversion  against  the  pur- 
chaser.— United  States  National  Bank  v.  Great  Western  Sugar  Co., 
342. 

Same — When   Mortgagee  may   Maintain   Action  Against  Buyer. 

4.  To  entitle  a  chattel  mortgagee  to  maintain  an  action  in  eon- 
version  against  the  buyer  of  the  mortgaged  property,  he  must  have 
been  entitled  to  its  possession  at  the  time  of  the  alleged  conversion. 
United  States  National  Bank  v.  Great  Western  Sugar  Co.,  342. 

OOBPOBATIONS. 

Corporate    Funds — ^Payment    of    Personal    Obligations    from — When    not 
Illegal. 

1.  Where  the  entire  capital  stock  of  a  corporation  was  owned  by 
two  persons,  the  corporation  functioning  only  for  their  benefit,  they 
could  properly  use  corporate  funds  to  pay  their  personal  obligations. 
United  States  Gypsum  Co.  v.  Mackey  Wall  Plaster  Co.,  132. 

Capital   Stock — Pledges — Sale  Without   Opportunity   in   Pledgor  to   Offset 
Claim — Redemption — ^When  Proper — Equity. 

2.  Defendant  company  had  leased  its  property  to  plaintiff  with 
privilege  of  purchasing  it  for  $50,000,  $15,000  of  which  was  due  at 
the  time  a  note  for  $8,000  made  by  two  individual  defendants  owning 
all  its  capital  stock  to  plaintiff  fell  due,  which  note  had  been  secured 
by  a  pledge  of  capital  stock  of  defendant  company  of  the  value  of 
$19,000,  the  pledge  agreement  providing  that  upon  failure  to  pay  the 
note  at  maturity,  the  pledgee  could  sell  the  stock  upon  five  days' 
notice  and  without  advertising  it  for  sale.  Before  due  date  of  the 
note,  the  two  individual  defendants  authorized  plaintiff  to  deduct 
the  amount  due  on  the  note  from  the  $15,000  due  defendant  com- 
pany. This  plaintiff  refused  to  do  and  sold  the  stock  to  itself  for 
$99.  Heldf  in  an  action  by  plaintiff  to  have  itself  judicially  deter- 
mined a  stockholder  in  defendant  company,  that  in  view  of  the  un- 
fair and  unconscionable  conduct  of  plaintiff  by  which  the  individual 
defendants  were  deprived  of  an  opportunity  to  offset  their  claim 
against  that  due  it  from  plaintiff,  the  district  court,  sitting  in  equity, 
properly  decreed  that  the  sale  of  the  stock  should  be  set  aside  and 
the  individual  defendants  permitted  to  redeem  the  stock  with  moneys 
deposited  in  court  for  that  purpose.  (Me.  Justice  Holloway  dis- 
senting.)— United  States  Gypsum  Co.  v.  Mackey  Wall  Plaster  Co., 
132. 

Foreign  Corporations — Capital   Stock — Certificate   of   Increase — Filing  Fee 
— Statute — ^Unconstitutionality. 

3.  Held,  that  section  165,  Revised  Codes,  requiring  the  secretary 
of  state  to  collect  a  graduated  fee  for  the  filing  of  certificates  of 
incorporation  and  increase  of  capital  stock,  based  upon  the  entire 
capital  stock,  is  invalid  as  to  a  foreign  corporation  engaged  both 
in  interstate  and  intrastate  business  and  only  a  portion  of  whose 
capital   stock  is   represented   by   property   owned   and   business    done 
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by  it  in  this  state,  as  in  contravention  of  the  eommeree  and  dne 
process  of  law  clauses  of  the  federal  Constitution. — ^J.  I.  Case  Thresh- 
ing Machine  Co.  v.  Stewart,  380. 

Same — Capital   Stock — Certificate  of   Increase — Filing   Fee — Statutes — ^Un- 
constitutionality. 

4.  Section  165,  Bevised  Codes,  imposing  upon  the  secretary  of  state 
the  duty  to  collect  a  fee  for  filing  a  certificate  of  increase  of  the 
capital  stock  of  a  foreign  corporation  doing  an  intrastate  business, 
only  a  small  portion  of  which  stock  is  represented  by  property  owned 
and  business  transacted  within  the  state,  which  fee  is  computed  upon 
its  entire  capital  stock  as  increased,  held  invalid  as  violative  of  the 
due  process  of  law  clause  of  the  federal  Constitution. — General  Elec- 
tric Co.   V.   Stewart,   387. 

COSTS. 

Beceivers — Taxation   of  Costs — ^Error — ^Beview. 

1.  Error  in  the  taxation  of  costs  incident  to  a  receivership  is  review- 
able on  appeal  from  the  judgment. — United  States  Gyx>sum  Co.  ▼. 
Mackey  Wall  Plaster  Co.,  132. 

Same — Costs— To  Whom  Taxable. 

2.  Costs  of  a  receivership  are  properly  taxable  against  the  party 
whose  wrongful  acts  made  his  appointment  necessary  and  at  whose 
instance  he  was  appointed,  where  no  exceptional  facts  appear  which 
require  the  courts  in  the  exercise  of  its  discretion,  to  tax  them 
against  the  party  in  whose  favor  the  equities  were  found. — ^United 
States  Gypsum   Co.   v.   Mackey   Wall   Plaster   Co.,   132. 

COUNTIES. 

Subject  to  Legislative  Control. 

1.  Counties  are  political  subdivisions  of  the  state  and  as  snch  sub- 
ject to  legislative  supervision  and  control. — Majors  v.  County  of 
Lewis  &  Clark,   608. 

Jails — Federal    Prisoners — Compensation. 

2.  Under  section  9763,  Bevised  Codes,  counties  must  furnish  the 
use  of  their  jaUs  without  compensation  for  the  accommodation  of 
federal  prisoners,  the  United  States  government  being  required  to 
pay  for  their  support  or  subsistence  only. — Majors  v.  County  of 
Lewis  &  Clark,  608. 

Same — Federal    Prisoners — Subsistence — Contract    With    United    States — 
Parties. 

3.  Held,  that  the  provision  of  section  5647,  United  States  Bevised 
Statutes,  making  it  the  duty  of  the  Attorney  General  of  the  United 
States  to  contract  with  "the  managers  or  proper  authorities  having 
control"  of  federal  prisoners  in  county  jails  for  their  subsistence, 
contemplates  that  the  contract  shall  be  made  with  the  sheriffs  and 
not  with  the  boards  of  county  commissioners,  the  former,  under  Code 
provisions,  being  the  custodians  of  the  jails  and  answerable  for  the 
safekeeping  of  the  persons  therein  confined. — Majors  v.  County  of 
Lewis  &  Clark,  608. 

Same — Federal  Prisoners — Subsistence — Compensation — To  Whom  Due. 

4.  Where  a  contract  for  the  subsistence  of  federal  prisoners  in  a 
county  jail  was  entered  into  between  the  Attorney  General  of  the 
United  States  and  the  board  of  county  commissioners  instead  of 
with  the  sheriff  as  it  should  have  been  (par.  3  above),  the  funds 
received  by  the  county  for  such  service  inured  to  the  benefit  of  the 
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sheriff  were  not  public  funds  and  had  no  place  in  the  county  treas- 
ury.— Majors  v.  County  of  Lewis  &  Clark,  608. 
Same — Board    of    Prisoners — Statutory    Provision — Applicable    to    What 
State   Prisoners   Only. 

5.  Section  3138,  Revised  Codes,  limiting  the  fees  of  the  sheriff  for 
the  board  of  prisoners  to  fifty  cents  per  day  for  each  prisoner,  has 
reference  to  prisoners  confined  by  state  authority  and  not  to  federal 
prisoners. — Majors  v.  County  of  Lewis  &  Clark,  608. 

COUNTY  ATTORNEYS. 

Objectionable    remarks    at    criminal    trial — Record, — see    Criminal    Law, 
51,   52. 

COURTS. 

See    District    Gourts;    Justice    Courts;    Federal    Courts;    Police    Courts; 
Supreme  Court;   United  States  Supreme    Court. 

CRIMINAL  LAW. 

Police   courts — Conviction    for   violation    of   penal   ordinances — Appeal   by 
cities  does  not  lie, — see  Cities  and  Towns,  6. 

Circumstantial    Evidence — Insufi&ciency. 

1.  Where,  in  a  criminal  cause,  a  conviction  is  sought  upon  circum- 
stantial evidence,  the  criminatory  circumstances  proved  must  be  con- 
sistent with  each  other  and  point  so  clearly  to  the  guilt  of  the  ac- 
cused as  to  be  inconsistent  with  any  rational  hypothesis  other  than 
guilt,  mere  suspicions  or  probabilities,  however  strong,  being  insuffi- 
cient.— State  V.  Schrack,  70. 

Larceny — Evidence — Insufficiency. 

2.  In  a  prosecution  for  larceny  of  a  calf,  evidence  reviewed  and 
held  insufficient  to  sustain  a  conviction,  under  the  above  rule. — State 
V.   Schrack,    70. 

Attempted   Rape — Exhibits — Torn   and    Bloody    Clothing — Prejudice — ^Pre- 
sumption. 

3.  In  a  prosecution  for  attempted  rape,  the  introduction  in  evidence 
of  the  clothing  worn  by  the  prosecuting  witness,  though  immaterial, 
was  not  reversible  error,  where  there  was  no  evidence  that  the 
articles  were  muddy,  torn  and  blood-stained,  as  claimed,  and  thus 
likely  'to  inflame  the  minds  of  the  jurors,  and  where  the  original 
exhibits  were  not  certified  to  the  supreme  court  for  inspection;  preju- 
dice cannot  be  presumed,  but  must  be  made  to  appear  affirmatively. — 
State  V.  Prouty,  310. 

Same — Injuries — Evidence — Inflaming   Minds   of  Jury — Harmless   Error. 

4.  Where,  in  a  prosecution  for  attempted  rape,  there  was  not  any 
controversy  as  to  the  time  when  and  the  place  where  injuries  were 
sustained  by  the  prosecuting  witness  in  jumping  from  plaintiff's 
rapidly  moving  automobile  upon  defendant's  threat  to  repeat  the 
assault,  evidence  relating  to  the  injuries  held  not  objectionable  as 
calculated  to  inflame  the  minds  of  the  jury. — State  v.  Prouty,  310. 

Same — Evidence — Admissibility — Exception   Necessary. 

5.  Where,  after  objection,  a  question  was  withdrawn  and  not  an- 
swered, though  the  court  had  overruled  the  objection,  no  exception 
being  reserved,  the  same  question  was  propounded  to  another  witness, 
without  objection,  and  answered,  alleged  error  in  permitting  the 
second  question  to  bo  anawerod  held  not  reviewable,  in  the  absence 
of  express  exception  thereto. — State  v,  Prouty,  310, 

60  Mont.— 41 
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Same — ^Bulings  on  Evidence— KzoeptioiiB  miut  be  Beaeired. 

6.  The  role  declared  bjr  Chapter  135,  Laws  of  1915,  taler  alia  pro- 
yiding  that  every  ruling  or  decision  of  the  diatriet  court  on  the  ad- 
nuBsibilitj  of  evidence  shall  be  deemed  excepted  to,  has  reference  to 
civil,  not  criminal  cases. — State  v.   Prouty,  310. 

Same — Credibility  of  Prosecuting  Witness — Question  for  Jury. 

7.  The  credibility  of  the  prosecuting  witness  in  a  prosecution  for 
attempted  rape  was  a  matter  for  determination  by  the  jury,  and  its 
verdict  of  guilty  establishes  the  truth  of  her  testimony  for  all  .pur- 
poses.— State  V.  Frouty,  310. 

Trial — ^Technicalities. 

8.  A  mere  apex  Jwig  is  not  sufficient  cause  for  the  reversal  or  modi- 
fication of  a  judgment. — State  v.  Prouty,  310. 

New  Trial — Newly  Discovered  Evidence — ^Affidavit  of  Defendant  Bequired. 

9.  Failure  of  defendant  to  show  by  his  own  affidavit  that  alleged 
newly  discovered  evidence  was  not  known  to  him  at  the  time  of  the 
trial  warrants  refusal  to  grant  a  retrial,  affidavits  of  others  in  that 
regard  being,  as  a  general  rule,  insufficient. — State  v.  Pxouty,  310. 

Same — What  is  not  "Newly  Discovered  Evidence.'* 

10.  An  affidavit  in  support  of  a  motion  for  a  new  trial  following 
a  conviction  for  attempted  rape  that  the  prosecuting  witness,  some 
five  months  before  the  trial,  said  to  affiant  that,  if  defendant 
didn't  "fork  over,"  she  "would  send  him  over  the  road  for  the  rest 
of  his  life,"  was  not  "newly  discovered  evidence"  within  the  meaning 
of  section  9350,  Revised  Codes,  that  expression  meaning  evidence  dia- 
eovered  since  the  trial. — State  v.  Prouty,  310. 

Murder — ^Demonstrative  Evidence — Admissibility. 

11.  Demonstrative  evidence  is  relevant  and  admissible,  when  it  shows 
the  commission  of  the  crime  or  throws  light  on  the  way  it  was  com- 
mitted.— State  V.  Byrne,  317. 

Same — ^Exhibits — ^Admissibility. 

12.  The  bullet  extracted  from  the  body  of  deceased,  bullets,  empty 
shells  and  a  cap  found  in  the  room  where  the  homicide  occurred, 
firearms  and  gloves  found  at  the  place  where  defendant  was  arrested, 
were  all  admissible  under  the  rule  that  articles  which  are  shown  to 
have  been  connected  with  the  commission  of  a  crime,  are  admissible 
in  evidence  if  they  are  properly  identified  and  there  has  been  no 
substantial  change   in   them. — State  v.  Byrne,  317. 

Same^Evidence-— Parts   of   Body   of   Deceased — When    Admissible. 

13.  Parts  of  the  body  of  deceased  may  be  exhibited  to  the  jury  in  a 
homicide  case,  if  first  identified  and  shown  to  be  in  the  same  condi- 
tion as  when  found  or  as  at  the  time  of  burial.-^State  v.  Byrne,  317. 

Same — Skull   of   Deceased   Admissible  in   Evidence,   When. 

14.  Where  the  wounds  from  which  deceased  died  consisted  of  a 
blow  on  the  head  and  a  shot  through  the  body  infiicted  at  the  same 
time  and  by  the  same  parties,  admission  of  the  skull  in  evidence  was 
proper  as  a  part  of  the  testimony  of  the  physician  on  the  stand,  in 
illustration  of  the  character  and  extent  of  the  injuries. — State  v. 
Byrne,  317. 

Same — Evidence — Map  of  loctu  in  quo,  admissible. 

15.  A  map  prepared  by  the  county  surveyor  illustrating  the  place 
where  the  homicide  occurred  and  testified  to  by  him  as  being  correct 
was  properly  admitted  in  evidence. — State  v.  Byrne,  317, 

Same — ^Declaration   of  Co-conspirator — ^When   Admissible. 

16.  Evidence  of  the  driver  of  an  automobile  in  which  defendant 
with    three   others   were   riding   that   upon   his   inquiry   where   they 
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wanted  to  go,  one  of  them  directed  him  to  the  place  of  the  homi- 
eide,  was  properly  admitted,  since  all  acted  together  and  the  direction 
was  given  without  protest  from  defendant. — State  ▼.  Byme^  317. 

Same — ^Uncertain  Identification  of  Defendant — ^Refusal  to   Strike — Harm- 
less Error. 

17.  Refusal  to  strike  the  testimony  of  the  wife  of  deceased  that 
she  "seemed  to  think"  that  it  was  the  shorter  of  two  men  who  struck 
deceased  was  not  reversible  error,  where  she  also  testified  that  the 
man  in  the  lead  dealt  the  blow  and  defendant  admitted  that  he  was 
the  first  man  entering  the  room  where  the  killing  took  place. — State  v. 
Byrne,  317. 

Same — Jury — General  Challenges — ^Proper   Denial. 

18.  General  challenges  of  jurors  ''for  the  purposes  of  the  record" 
who  while  stating  on  their  voir  dire  that  they  had  read  the  news- 
paper account  of  the  killing  of  deceased  and  were  of  the  opinion  at 
the  time  that  he  had  been  murdered,  did  not  state  that  they  had  any 
belief  that  defendant  had  committed  the  crime,  but  did  say  that  they 
would  follow  the  instructions  of  the  court  and  render  an  impartial 
verdict,  were  properly  denied. — State  v,  Byrne,  317. 

Same — Trial — Reception  of  Verdict — Presence  of  Defendant — Minutes  of 
Court — Sufficiency. 

19.  The  contention  that  defendant  was  not  present  when  the  ver- 
dict was  received,  held  without  merit,  where  the  minutes  of  the  clerk 
recited,  that,  trial  being  resumed,  "each  party  being  present  repre- 
sented by  counsel,"  rebuttal  testimony  was  heard,  the  jury  instructed, 
and  the  cause  argued,  that  the  jury  retired  and  later  returned  in 
open  court  and  submitted  their  verdict,  which  was  filed  and  read  by 
the  clerk  in  open  court,  no  statement  appearing  that  any  adjournment 
of  the  court  was  had  from  the  time  it  convened  on  that  day  to  the 
filing  and  reading  of  the  verdict. — State  v.  Byrne,  317. 

Same — Conversation  in  Presence  of  Defendant — Identification — ^Evidence — 
Sufficiency. 

20.  Testimony  as  to  a  conversation  had  in  the  presence  of  defendant, 
a  Greek,  with  others  engaged  with  him  in  the  cominission  of  the 
homicide  of  which  he  was  convicted  was  admissible  though  the  wit- 
ness was  unable  to  positively  identify  defendant  as  having  been 
present,  merely  referring  to  him  as  a  Greek,  where  the  identification 
was  made  complete  by  other  testimony,  including  that  of  defendant, 
who  understood  the  English  language. — State  v.  Chronopoulos,  329. 

Grand  Larceny — Ownership  of  Property — Evidence — Insufficiency. 

21.  In  a  prosecution  for  grand  larceny  the  information  charged  de- 
fendant, while  acting  as  cashier  of  a  bank,  with  having  stolen  a 
Liberty  Bond,  the  property  of  one  L.  and  purchased  by  him  on  the 
installment  plan.  The  bond  was  one  of  a  number  subscribed  for  by 
the  bank  to  a  reserve  bank  and  held  in  trust  for  the  individual  sub- 
scribers until  full  payment  therefor  was  made  by  them.  Held,  that 
title  to  the  bond  in  question  was  in  the  bank,  and  did  not  pass  to  L., 
under  section  4632,  Revised  Codes,  until  it  was  identified  on  delivery 
to  L.  upon  final  payment,  and  that,  therefore,  at  the  time  of  the 
alleged  offense,  several  months  prior  to  delivery,  he  was  not  the 
owner   thereof. — State   v.   Wallin,   332. 

Same — Property  in  Defendant's  Possession  by  Virtue  of  Office— -Informa- 
tion— ^Insufficiency. 

22.  An  information  charging  that,  while  acting  as  cashier  of  a  bank^ 
defendant  feloniously  converted  a  Liberty. Bond  to  his  own  use^  waa 
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ingufficient  for  failure  to  allege  that  the  bond  eame  into  his  petses- 
sioB  by  virtue  of  his  office. — State  v.  Wallin,  332. 

Larceny  by  Bailee — Evidence — Insufficiency. 

23.  Where  the  legal  title  to  a  bond  was  in  a  bank  as  trustee  and 
possession  of  it  in  the  cashier  only  by  virtue  of  his  office,  a  prose- 
cution against  the  latter  under  subdivision  2  of  section  8642,  Re- 
vised Codes,  under  a  charge  of  larceny  by  bailee,  eould  not  be 
maintained.---State  v.   Wallin,  332. 

Same — Criminal  Intent — Evidence — Insufficiency. 

24.  Since,  to  constitute  the  crime  of  larceny  there  mnst  have  been  a 
criminal  intent  to  permanently  deprive  the  owner  of  the  property 
taken,  evidence  showing  that  defendant  cashier  delivered  a  Liber^ 
Bond  held  in  trust  by  his  bank  for  a  subscriber,  in  behalf  of  his 
bank  as  collateral  security  to  another  bank,  with  the  intention  that 
it  should  be  redeemed  within  a  short  time,  which  was  done  before 
the  information  against  him  for  larceny  was  filed,  held  insufficient  to 
support  a  verdict  of  guilty. — State  v.  Wallin,  332. 

Criminal  Law — Conviction  for  Crime  not  Charged  Unauthorised. 

25.  Conviction  cannot  be  had  of  one  offense  upon  an  infonaalion 
which  charges  an  entirely  distinct  and  unrelated  crime. — State  v. 
Wallin,  332. 

Arson — Evidence — Admissions — Stenographer's    Notes — Portions    Only    Ad- 
mitted— When  not  Reversible  Error. 

26.  Where,  in  a  prosecution  for  arson,  portions  of  the  testimony  of  a 
stenographer  given  from  notes  taken  in  the  county  attorney's  office 
relating  to  admissions  made  by  defendant,  were  admitted  in  evidence 
over  objection  of  defendant  that  all  of  it  should  be  introduced,  his 
counsel,  after  cross-examination  of  the  witness  at  length,  refused  to 
have  it  all  made  a  part  of  the  record  at  the  suggestion  of  the  court 
and  the  county  attorney,  he  was  in  no  position  to  complain. — State 
V.   Bennett,   355. 

Same — Circumstantial   Evidence — Sufficiency. 

27.  In  a  prosecution  for  arson,  evidence,  circumstantial  in  character, 
which  showed  that  defendant  had  insured  the  property  in  the  build- 
ing used  for  business  and  living  purposes;  had  sent  his  family  to 
the  country  a  few  days  before  the  fire  and  removed  several  boxes  of 
family  belongings;  was  in  the  building  a  very  short  time  before  the 
fire  was  discovered  in  three  different  places  where  piles  of  excelsior 
and  other  inflammatory  material  had  been  prepared,  held  sufficient  to 
justify  conviction,  under  the  rule  that  on  circumstantial  evidence  con- 
viction cannot  be  had  unless  all  the  circumstances  are  consistent  with 
each  other  and  with  the  hypothesis  of  guilt,  and  ineonsistent  with 
any   other   rational   hypothesis. — State   v.   Bennett,   355. 

Same — Motive — Direct  Proof  not  Necessary. 

28.  Motive  for  the  commission  of  crime  need  not  be  proved  directly 
by  the  prosecution,  but  may  be  inferred  from  attendant  and  sur- 
rounding circumstances,  and  from  previous  occurrences  referring  to 
and  connected  with  the  commission  of  the  offense. — State  v.  Bennett, 
355. 

Same — New  Trial — Newly   Discovered   Evidence — Affidavits — Insufficiency. 

29.  Affidavits  in  support  of  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  considered,  where  it  is  not 
shown  that  the  matters  therein  contained  were  not  discovered  and 
known  by  defendant  before  the  conclusion  of  the  trial, — State  v. 
Bennetti   355, 
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deceiving  Stolen  Property — Flight  of  Defendant — Erroneous  Instruction — 
Assumption  of  Guilt. 

30.  In  a  prosecution  for  receiving  stolen  property  the  undisputed 
evidence  in  which  showed  that  the  property  was  received  by  defend- 
ant and  no  one  else,  and  instruction  that  if  the  jury  believed  from 
the  evidence  beyond  a  reasonable  doubt  that  after  the  commission  of 
a  crime  with  which  he  was  charged  he  fled,  the  fact  of  his  flight 
might  be  taken  into  consideration  in  determining  his  guilt  or  inno- 
cence of  the  charge  against  him,  was  prejudicial  as  assuming  the 
commission  of  the  offense  and  thus  the  guilt  of  defendant. — State  v. 
Bonning,    362. 

Same — Flight    of    Defendant — Admissibility    of    Evidence — Exception    to 
Rule. 

31.  Evidence  of  flight  or  concealment  of  one  charged  with  crime  is, 
generally,  evidence  of  guilt  and  admissible;  but  where  the  accused 
fled  while  under  a  charge  entirely  different  from  the  one  for  which 
he  was  on  trial,  evidence  of  his  flight  was  inadmissible. — State  v. 
Bonning,  362. 

Same — Flight  of  Defendant — ^Evidence — Admissibility — When  Exception  to 
Rule   not   Applicable. 

32.  Where  defendant  fled  while  under  a  charge  of  larceny,  evidence 
of  his  flight  was  admissible  in  a  prosecution  under  an  information 
charging  him  with  receiving  the  same  property  knowing  it  to  have 
been  stolen,  the  facts  involved  having  been  the  same  and  the  only 
difference  in  the  two  charges  one  in  the  statement  of  defendant's 
relation  to  such  facts. — State  v.   Bonning,  362. 

Grand  Larceny — Possession  of  Recently  Stolen  Property. 

33.  While  mere  possession  of  recently  stolen  property  is  not  sufficient 
to  justify  conviction  for  larceny,  such  fact,  supplemented  by  others 
inconsistent  with  the  idea  that  the  possession  is  honest,  makes  a  case 
sufficient   to   submit  to   the   jury. — State   v.   Evans,   367. 

Same — Possession  of  Recently  Stolen  Property — Sufficiency  of  Case  to  Go 
to  Jury. 

34.  In  the  absence  of  direct  and  positive  evidence  that  defendant 
stole  a  steer  with  the  larceny  of  which  he  was  charged,  his  possession 
of  the  meat  of  the  animal  and  his  exercise  of  ownership  over  it, 
under  circumstances  indicating  knowledge  of  where  the  animal  came 
from,  furnished  a  basis  for  the  inference  that  he  killed  it,  sufficient 
to- justify  submission  of  the  case  to  the  jury. — State  v.  Evans,   367. 

Same — Recently  Stolen  Property — Burden   of  Proof. 

35.  In  a  prosecution  for  grand  larceny,  an  instruction  on  the  effect 
of  possession  of  stolen  property,  which  did  not  charge  that,  if  de- 
fendant's explanation  raised  a  reasonable  doubt,  the  burden  was  on 
the  state  to  prove  the  falsity  thereof,  was  not  erroneous,  in  view  of 
other  instructions  meeting  such  objection,  which  were  not  objected 
to. — State  V.  £^ran8,  867. 

Same — Reasonable  Doubt — Improper  Instruction. 

36.  An  instruction  that  where  the  evidence  shows  that  the  property 
charged  to  have  been  stolen  was  stolen  by  someone,  and  that  the 
defendant  was  recently  in  possession  of  it,  it  is  wholly  immaterial 
how  strong  the  state's  case  may  be,  he  cannot  be  convicted  if  the 
evidence  offered  by  him  is  sufficient  to  raise  a  reasonable  doubt  of 
his  guilt,  though  the  explanation  may  not  be  reasonable,  probable, 
satisfactory  or  true,  was  properly  refused,  the  substance  thereof 
having  been  covered  by  other  instructions,  and  the  form  of  it  ob- 
jectionable.— State  V.  Evans,  367. 
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game — Instnictioos — ^Proper    Befiual    When    Sobjeet    Ob>vei<ed    bj    Other 

Inst  ructions. 

37.  The  refusal  of  an  instmetion  in  a  larceny  case  that  there  must 
be,  in  addition  to  proof  of  possession  of  the  stolen  property,  proof 
of  corroborating  circumstances  tending  of  themselves  to  establish 
guilt,  was  not  error,  the  court  having  charged  the  jury  that  mere 
possession  of  such  property  was  not  sufficient  to  justify  eonviction, 
and  that,  in  addition  to  personal  and  exclusive  possession  involving  a 
distinct  and  conscious  assertion  of  property  rights  by  defendant,  there 
must   be  other  evidence. — State   v.   Evans,   367. 

Appeal  and  Error — Instructions — When  not  Reviewable. 

38.  Under  section  9271,  Bevised  Codes,  only  thoee  instmetiona  to 
which  objection  was  made  at  the  time  of  settlement  can  be  con- 
sidered  on   appeal. — ^State  v.   Evans,   367. 

Prostitu*  ton — White  Slavery — Evidence — Insufficiency. 

39.  Where,  under  an  information  charging  defendant  with  a  viola- 
tion of  the  White  Slavery  Act  (Chap.  1,  Laws  1911),  in  aiding  an 
unmarried  woman  to  obtain  transportation  from  one  eonnty  to  a  point 
in  another  county,  the  evidence  of  the  state  disclosed  no  more  than 
that  the  accused  on  a  certain  day  conveyed  the  woman  from  one 
point  to  another  in  the  same  county  after  which  they  were  not  again 
Been  together  until  some  five  months  thereafter,  when  they  were 
found  in  another  state  living  together  in  a  state  of  adultery,  it  waa 
insufficient  to  warrant  conviction  under  the  information.--State  ▼. 
Berndt,  377. 

Grand  Larceny — Guilt  of  Defendant  Elstablished — ^When  New  Trial  not  to 
bo  Granted. 

40.  Where  the  record  conclusively  establishes  the  guilt  of  the  de- 
fendant charged  with  crime,  a  new  trial  will  not  be  granted  even 
though  there  was  error  on  the  trial,  unless  it  clearly  appears  that 
such  error  actually  prejudiced  him  in  his  right  to  a  fair  trial. — 
State  V.  Stevens,  390. 

Same — Mental  Attitude  of  Defendant — Evidence — Admissibility. 

41.  In  a  prosecution  for  grand  larceny,  a  statement  of  accused, 
made  shortly  before  the  commission  of  the  crime,  that  it  was  unfair 
for  some  to  have  millions  and  others  no  money,  that  it  should 
be  distributed  equally,  and  that  most  of  the  rich,  including  the 
president  of  the  bank  for  which  he  worked  and  from  which  he  stole, 
got  their  money  by  robbing  the  poor  etc,  held  admissible  to  show  the 
mental  attitude  of  defendant  toward  private  rights  in  property  as 
well  as  his  prejudice  against  persons  who  have  acquired  property. — 
State  V.  Stevens,  390. 

Same — "Confession" — ^"Admission" — ^Definition. 

42.  A  ''confession"  is  an  acknowledgment  in  express  terms,  by  a 
party  in  a  criminal  case,  of  his  guilt  of  the  crime  charged,  while 
an  ''admission"  is  a  statement  by  the  accused,  direct  or  implied, 
of  facts  pertinent  to  the  issue,  and  tending,  in  connection  with  proof 
of  the  other  facts,  to  prove  his  guilt,  but  of  itself  insufficient  to 
authorize  a  conviction. — State  v.  Stevens,  390. 

Same — Admissions  Against  Interest — Admissibility. 

43.  While  confessions  may  not  be  received  in  evidence  unless  shown 
to  have  been  made  voluntarily,  admissions  against  interest  are  ad- 
missible without  such  a  foundation  having  been  laid,  the  party 
charged  to  have  made  them  being  permitted  to  show  the  circumstances 
under  which  they  were  made,  for  conRiderati(m  of  the  jury  in  de- 
termining their  weight.— State  v.  Stevens,  390. 
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Same. 

44.  Statements  of  one  accused  of  grand  larceny  tliat  two  otiiers 
were  to  meet  him  and  divide  the  money,  that  his  superior  officer 
in  the  bank  io  which  the  money  belonged  told  him  to  bring  it  to 
him  from  the  poetoffice,  he  to  receive  part  of  it,  and  that,  on  his 
way  to  the  bank  with  the  money,  he  ^pped  into  an  empty  build- 
ing, where  two  men  received  the  money,  knocked  him  down,  went 
with  him  to  the  back  of  a  house,  where  they  gagged  him,  and  that 
he  was  to  meet  them  afterward  and  receive  his  share,  were  admissions, 
not  confessions,  being  mere  statements  of  the  fact  from  which  guilt 
might  be  inferred,  but  not  acknowledgments  thereof,  and  therefore 
admissible  without  first  showing  they  were  made  voluntarily. — State 
T.  Stevens,  390. 

Same — Contradictory  and  False  Statements — ^Admissions. 

45.  Statements  made  by  defendant,  claimed  by  him  to  have  been 
confessions,  which  were  contradictory  of  each  other  and  false  and 
used  by  the  state,  not  as  confessions,  but  as  showing  his  attitude 
toward  the  crime,  though  on  a  different  state  of  facts,  hM  ad- 
missible as  admissions  against  interest. — State  v.  Stevens,  390. 

Same — ^Motive— Efforts  to  Borrow  Money — Admissible  in  Evidence. 

46.  Evidence  of  efforts  on  the  part  of  defendant  charged  with  lar- 
ceny to  obtain  a  loan  shortly  prior  to  its  commission  was  admissible 
to  show  an  inducement  or  motive  for  the  crime. — State  ▼.  Stevens, 
890. 

Same — ^Failure  of  Defendant  to  Testify — ^Instruction — Harmless  Error. 

47.  Where  defendant  did  not  testify  in  his  own  behalf,  an  instruc- 
tion in  the  words  of  section  9484,  Bevised  Codes,  that  if  defendant 
does  testify,  the  jury,  in  judging  of  the  cre^bility  and  weight 
of  his  testimony,  may  take  into  consideration  the  fact  that  he  is 
the  defendant  and  the  nature  and  enormity  of  the  erime,  though 
unnecessary,  was  harmless. — State  y.  Stevens,  390. 

Same — ^Money  Surreptitiously  Taken  from  Postoffice — Jurisdiction. 

48.  The  fact  that  defendant  bank  employee  surreptitiously  secured 
the  money  with  the  larceny  of  which  he  was  charged  from  the 
United  States  postoffice,  and  thus  also  committed  an  offense  against 
the  federal  law,  did  not  deprive  the  state  court  of  jurisdiction  to  try 
the  cause  as  for  a  crime  committed  under  its  statute,  the  jurisdictions 
not  being  conflicting. — State  v.   Stevens,   390. 

Same— Admissions  Against  Interest — ^Whole  of  Statement  to  be  Considered 
by  Jury. 

49.  In  considering  statements  against  interest  made  by  defendant 
after  the  charge  for  which  he  is  on  trial  was  made,  the  jury  should 
take  into  consideration  the  whole  statement  or  conversation,  in  view 
of  the  likelihood  of  the  witness  to  forget  or  misunderstand  what  was 
said   or  intended. — State  v.   Stevens,    390. 

Same — Admissions — Self-serving   Declarations — Inadmissibility, 

50.  Evidence  of  statements  in  behalf  of  the  party  making  them 
is  not  competent;  hence  an  instruction  that  defendant  was  entitled 
to  the  benefit  of  what  he  said  in  his  own  behalf  in  certain  admis- 
sions was  properly  refused. — State  v.  Stevens,  390. 

Same — Trial — Objectionable  Bemarks  by  County  Attorney — ^When  not  Be- 
viewable. 

51.  Where  the  county  attorney's  argument  to  the  jury  is  not  shown 
in  the  record,  and  the  portions  of  it  deemed  objectionable  are  not 
settled  in  any  way  by  the  court,  error  in  this  regard  cannot  be 
considered  on   appeaL— -4Stote  y«   Stevens,  390. 
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8ame — Trial — ^Bemarks  by  County  Attorney — Context  must  be  Shown. 

52.  A  single  statement  or  remark  of  the  county  attorney  in  his 
address  to  the  jury,  apart  and  separate  from,  the  connection  in 
which  it  was  used,  is  incapable  of  accurate  interpretation,  and  hence 
determination  of  whether  it  was  prejudicial  to  defendant,  impos- 
sible.— State  V.  Stevens,  390. 

Same — Admissions — Improper   Persuasion    and    Inducements — Not   Ground 
for  New  Trial. 

53.  Alleged  improper  methods  consisting  of  persuasion  and  induce- 
ments to  secure  from  defendant  a  statement  as  to  the  truth  of  de- 
fendant's connection  with  the  larceny  charged  against  him  went  to 
the  weight  of  the  statement  as  evidence  for  the  jury's  determina- 
tion, and  did  not  constitute  a  ground  for  a  new  trial,  the  interests 
of  defendant  having  been  fully  protected  on  the  trial  in  this  re- 
spect.— State  v.  Stevens,  390. 

Same — Newly  Discovered  Evidence — New  Trial — When  not  to  be  Granted. 

54.  A  new  trial  asked .  for  on  the  ground  of  newly  discovered  evi- 
dence, based  on  a  stipulation  of  counsel  that  after  trial  and  sentence 
events  occurred  which  showed  that  defendant  did  not  profit  from  his 
crime,  but  that  others  obtained  the  money  from  the  place  where  it 
was  hidden  by  defendant,  cannot  be  granted  by  the  supreme  eourt 
for  the  purpose  of  enabling  him  to  obtain  a  lighter  sentence  than 
the  court  imposed  in  the  absence  of  such  knowledge. — State  v.  Stevens, 
390. 

Sedition  —  Information  —  Conclusions  —  Inferences  —  Innuendoes  —  In- 
sufficiency. 

55.  Since  ultimate  facts  constituting  the  crime  charged,  and  not  con- 
clusions drawn  by  the  pleader  from  the  facts,  must  be  stated  in  an 
information,  clauses  following  each  of  several  alleged  seditious  utter- 
ances explaining  and  interpreting  what  defendant  meant  by  the  lan- 
guage used,  held  improper  in  an  information  charging  sedition  under 
Chapter   11,   Extra.  Session   1918. — State  v.  McGlynn,  416. 

Same — Information — Insufficiency. 

56.  An  information  charging  defendant  with  saying  that  the  injuries 
to  Belgian  children  exhibited  in  the  United  States  were  sustained  in 
factories,  and  were  not  the  result  of  German  atrocities;  that  the 
murder  of  the  Armenians  was  nothing;  that  the  Armenians  were 
heathens;  that  it  was  a  mean  trick  for  Germans  to  mutilate  and 
mangle  American  prisoners  of  war,  lieid  not  to  charge  sedition  as  de- 
fined in  Chapter  11,  Laws  Extra.  Session  1918. — State  y.  McGljrnn, 
416. 

Same — Information — Certainty. 

57.  In  view  of  the  provision  of  section  9149,  Bevised  Codes,  requiring 
that  the  information  must  be  direct  and  certain,  inter  aXioL,  as  to  the 
particular  circumstances  of  the  offense  charged  when  they  are  neces- 
sary to  constitute  a  complete  offense,  an  information  charging  one 
with  seditious  utterances  should  set  forth  the  fact  whether  the  words 
were  uttered  in  private  conversation  with  a  single  person  or  from  a 
public  platform,  or  were  disseminated  through  the  medium  of  printed 
articles. — State    v.    McGlynn,    416. 

Obtaining    Money    Under    False    Pretenses — Attempts — ^Evidence — Insuffi- 
ciency. 

58.  Evidence,  in  a  prosecution  for  attempt  to  obtain  money  under 
false  pretenses,  showing  no  more  than  guilty  intent  in  defendant 
and  preparation  to  commit  the  offense  charged,  'held  insufficient  to 
sustain  a  conviction. — State  v.  Tripp,  421, 
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Murder — ChaDge  of  Venue— Discretion. 

59.  An  application  for  change  of  place  of  trial  of  a  criminal  cause 
is  addressed  to  the  sound  discretion  of  the  court,  the  ruling  of  which 
will  not  be  disturbed  on  appeal  unless  abuse  thereof  is  shown. — 
State  V.    Davis,   426. 

Same^Change  of  Venue — ^Local  Prejudice — Newspaper  Articles — Affidavits 
— Conclusions — Insufficiency. 

60.  Where  affidavits  of  counsel  for  defendant  filed  in  support  of 
a  motion  for  change  of  place  of  trial  of  a  charge  of  murder  did 
not  contain  extracts  from  alleged  inflammatory  newspaper  articles 
circulated  in  the  county,  and  the  record  on  appeal  did  not  present 
the  voir  dire  examination  of  the  jurors  as  tending  to  show  any 
unusual  circumstances  in  obtaining  a  jury,  the  mere  statements 
therein  that  there  had  been  talk  of  lynching  and  that  the  tale  of 
the  crime  had  been  printed  in  newspapers  and  generally  read  by  the 
inhabitants  of  the  county,  were  bald  conclusions  and  properly  dis- 
regarded by   the   trial  court. — State  v.  Davis,  426. 

Same — Exhibits — Identifications — Evidence — Sufficiency. 

61.  Under  the  rule  that  to  warrant  the  admission  in  evidence  of 
the  weapon  with  which  the  crime  for  which  defendant  is  on  trial 
was  committed  a  prima  facie  showing  of  its  identity  and  connection 
with  the  offense  is  sufficient;  clear,  certain  and  positive  proof  not 
being  required,  evidence  held  sufficient  to  admit  a  revolver  and  the 
shells  with  which  it  was  loaded  found  near  the  scene  of  the  crime. — 
State  V.   Davis,   426. 

Same — Insanity — Evidence    Incidentally    Showing    Prior    Conviction    and 
Escape   from   Prison — Admission   not    E!rror. 

62.  Where,  in  a  prosecution  for  murder,  the  defense  is  insanity, 
every  act  of  defendant  in  his  life  is  subject  to  scrutiny;  hence  the 
fact  that  a  deputy  warden  of  the  state  prison  was  permitted 
to  state  while  testifying  on  the  question  of  defendant's  sanity 
that  he  first  met  him  in  the  prison  as  a  convict  and  that  he  had 
twice  escaped  therefrom  was  not  objectionable  as  an  endeavor  to 
prejudice  the  jury  by  showing  that  he  had  been  previously  convicted 
of  crime,  although  he  was  not  charged  with  prior  conviction. — State 
v.  Davis,  426. 

Same — Technical  Errors — Insufficient  to  Reverse  Judgment. 

63.  A  conviction  will  not  be  set  aside  for  technical  errors  or  de- 
fects appearing  in  the  record  which  do  not  affect  the  substantial 
rights  of  the  accu^d. — State  v.  Davis,  426. 

Same — Insanity — Opinion  Evidence  of  Layman — Harmless  Error. 

64.  Error  in  permitting  a  layman  to  give  his  opinion  as  to  defend- 
ant's sanity  without  having  qualified  under  subdivision  10  of  section 
7887,  Revised  Codes,  as  an  intimate  acquaintance,  was  harmless 
where  the  only  evidence  of  defendant's  insanitv  consisted  of  his  be- 
havior on  the  stand  and  of  his  incoherent  and  meaningless  an- 
swers, all  the  witnesses  testifying  to  his  mental  condition  declaring 
him  sane,  without  contradiction  or  conflict. — State  v.  Davis,  426. 

Same — Justification  or  Mitigation — Burden  of  Proof — Correct  Instruction. 

65.  The  contention  of  defendant  that  since  no  one  was  present 
when  the  shot  which  killed  deceased  was  fired,  the  court  erred 
in  giving  an  instruction  in  the  words  of  section  9282,  Revised 
Codes,  heretofore  construed  to  mean  that  if  the  jury  should  find 
the  fact  that  defendant  did  the  killing,  the  burden  of  proving 
circumstances  mitigating  the  offense  from  murder  to  manslaughter 
or  justifying  it  devolves  upon  him,  unless  the  evidence  which  proves 


650  Criminal  Law, 

the  killing  by  the  defendant  also  shows  that  it  was  manslaughter  or 
justifiable,    held    without    merit. — State   v.    Davis,    426. 

Intoxicating  Liquors — ^Witnesses — Former  Conyiction  of  Misdemeanor — Im- 
proper Croes-ezamination. 

66.  Held,  that  the  prorision  of  section  8907,  Bevised  Codes,  to  the 
effect  that  the  conviction  of  a  person  of  any  offense  may  be  proved 
for  the  purpose  of  affecting  the  weight  of  his  testimony,  refers  to 
conviction  for  a  felony,  and  that  therefore  refusal  to  permit  cross- 
examination  of  a  witness  for  the  state  as  to  his  former  conviction 
of  a  misdemeanor  was  proper. — State  v.   Stein,  441. 

Same — Misconduct  of  Jury — ^Verdict — Impeachment  by  Affidavit. 

67.  Since  a  juror  may  not  impeach  his  verdict  directly  by  affi- 
davit, impeachment  thereof  is  not  permissible  by  the  affidavit 
of  another  detailing  admissions  and  declarations  made  by  the  juror 
after  trial  showing  that  he  was  prejudiced  while  acting  as  such. — 
State  V.  Stein,  441. 

Same — New  Trial — Newly  Discovered  Evidence — ^Bule. 

68.  Where  alleged  newly  discovered  evidence  is  merely  cumulative 
and  designed  to  impeach  the  credibility  of  a  witness  further  than 
it  has  already  been  impeached,  a  new  trial  cannot  be  granted. — State 
V.  Stein,  441. 

Same — ^New  Trial — ^Motion  Based  on  Documentary  Evidence — ^Beview  on 
Appeal 

69.  As  a  rule  the  supreme  court  is  more  reluctant  to  set  aside  an 
order  granting  than  one  refusing  a  new  trial,  but  where  the  motion 
was  based  entirely  upon  documentary  evidence,  it  is  in  as  advan- 
tageous a  position  to  pass  upon  its  merits  as  was  the  trial  court, 
and  will  set  aside  the  order  if  from  the  record  it  is  unable  to 
ascertain  upon  what  theory  the  motion  could  have  been  granted. — 
State  V.   Stein,  441. 

Same — Trial — Absent  Witnesses — Continuance — Insufficient  Affidavit. 

70.  An  affidavit,  filed  on  the  day  set  for  trial,  in  support  of  a  mo- 
tion for  a  continuance  on  the  ground  of  the  absence  of  witnesses, 
which  fails  to  disclose  the  date  upon  which  such  witnesses  left  the 
state,  is  insufficient. — State  v.  Showen,   474. 

Same — Continuance — Affidavit — Contents. 

71.  An  affidavit  of  the  character  of  the  above  must  disclose  specifi- 
cally the  facts  expected  to  be  proved  by  the  absent  witness,  and  set 
forth  that  if  such  witnesses  were  present  they  would  testify  to  those 
facts;  the  general  statement  that,  if  present,  they  would  testify  to 
facts  material  to  affiant's  defense  being  insufficient. — State  v.  Showen, 
474. 

Same — Continuance — ^Cumulative  Evidence — Affidavit — Contents. 

72.  An  affidavit  of  the  nature  above,  must  also  disclose  that  the 
facts  which  defendant  expects  to  prove  by  the  absent  witnesses  can- 
not be  proved  by  other  witnesses  available  at  the  trial;  since  a  con- 
tinuance for  the  purpose  of  obtaining  evidence  which  would  be 
merely  cumulative  need  not  be  granted.— State  v.  Showen,  474. 

Same— Continuance — Discretion. 

73.  Granting  or  refusing  a  continuance  of  the  trial  of  a  criminal 
case  rests  in  the  sound  discretion  of  the  court,  and  unless  the  record 
shows  an  abuse  of  discretion,  its  action  will  not  be  interfered  with 
on  appeal. — State  v.  Showen,  474, 
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Same— Preparation  for  Trial — Time — Sufficiency. 

74.  Under  Section  9237,  Bevised  Oodes,  the  defendant  is  entitled  to 
at  least  two  days  to  prepare  for  trial;  therefore  where  he  had  seven 
months  from  the  day  of  entry  of  his  plea  to  the  day  of  trial  for 
preparation,  he  had  no  cause  for  complaint  in  this  regard. — State  ▼. 
Showen,   474. 

Same — Selection  of  Jury — Becourse  to  Jury-box  No.  3 — ^When  Proper. 

75.  In  a  criminal  prosecution,  where  the  regular  panel  of  jurors  had 
been  so  far  depleted  that  a  sufficient  number  did  not  remain  from 
which  to  obtain  a  jury,  and  a  sufficient  number  could  not  be  ob- 
tained otherwise  without  great  delay  and  expense,  the  court  did  not 
err  in  directing  a  special  venire  drawn  from  jury-box  No.  3  to  com- 
plete the  jury. — State  ▼.  Showen,  474. 

Same — ^When  Becourse  to  Special  Venire  not  Improper. 

76.  Where  the  record  discloses  that  defendant  did  not  exhaust  his 
peremptory  challenges  and  that  he  was  accorded  a  fair  trial,  the 
contention  that  the  court  erroneously  excused  members  of  the  reg- 
ular panel,  making  recourse  to  a  special  venire  necessary,  is  without 
merit,  unless,  by  rejecting  qualified  persons,  the  necessity  of  ac- 
cepting others  not  qualified  had  been  purposely  created. — State  v. 
Showen,  474. 

Same — ^Detectives — ^Evidence — ^Admissibility. 

77.  Testimony  of  detectives  employed  by  a  county  to  ferret  out  vio- 
lations of  the  prohibition  law  and  to  secure  evidence  upon  which 
to  base  prosecutions  was  admissible;  the  credibility  and  weight  to 
be  given  it  being  matters  for  consideration  by  the  jury,  to  whose 
attention  the  fact  of  their  employment  and  the  terms  thereof  had 
been   brought  by  cross-examination. — State  v.  Showen,  474. 

Homicide — Change  of  Venue — ^Local  Prejudice — Proper  Denial. 

78.  Evidence  produced  by  defendant  in  support  of  his  motion  for 
change  of  venue  on  account  of  local  prejudice,  consisting  of  six 
affidavits  and  the  oral  statements  of  three  witnesses,  to  the  effect 
that  because  of  prejudice  against  defendant,  under  charge  of  murder, 
he  could  not  secure  a  jury  in  the  county  which  would  give  him  a 
fair  and  impartial  trial,  held  insufficient  to  show  that  the  trial  court 
abused  its  discretion,  where  the  state  produced  affidavits  of  more 
than  a  hundred  persons  from  all  parts  of  the  county,  deposing  that 
in  their  respective  neighborhoods  there  existed  no  prejudice  against 
him,  and  where  the  voir  dire  examination  of  the  jury  disclosed  that 
of  the  forty  talesmen  called,  only  fourteen  were  excused  because 
they  had  formed  on  opinion  upon  the  merits  of  the  case. — State  v. 
Bess,  558. 

Same — Change  of  Venue— Newspaper  Accounts — ^When  Insufficient  to  Show 
Prejudice. 

79.  Before  the  effect  of  newspaper  articles  giving  an  account  of  a 
murder  can  be  pronounced  so  highly  prejudicial  as  to  warrant  a 
change  of  venue,  it  must  be  shown  that  they  were  passionate  enough 
to  excite  undue  prejudice,  to  the  extent  of  rendering  it  impossible 
for  accused  to  secure  a  jury  free  from  exception. — State  v.  Bess,  558. 

Same— Evidence — ^Beading   Extracts  from   Text-books — ^When   Permissible. 

80.  Where  defendant's  counsel,  on  cross-examination  of  a  physician, 
had  read  from  a  medical  text-book,  and,  for  the  purpose  of  dis- 
crediting witness,  asked  him  if  he  agreed  with  a  certain  portion  of 
the  statement  of  the  author  upon  the  effect  produced  by  hard-nosed 
bullets,  and  if  a  soft-nosed  bullet  would  not  mushroom  as  soon  as  it 
struck  tissue,  the  state  was  properly  permitted  on  redirect^  for  tho 
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opposite  purpose,  to  read  the  entire  statement  upon  the  snbjeet  and 
ask  the  witness  if  he  agreed  with  it. — State  ▼.  Bees,  558. 
Same — Firearms — Experts — Admissibility   of   Evidence. 

81.  A  hunter  and  an  ex-soldier  who  had  qualified  as  experts  in  the 
use  of  a  rifle  were  properly  permitted  to  testify  as  to  the  effect  of 
hard  and  soft  nosed  bullets  to  rebut  testimony  in  support  of  de- 
fendant's theory  that  the  death  of  deceased  was  caused  by  ft  hard- 
nosed  bullet. — State  v.  Bess,  558. 

Same — ^Experts — Specific   Instances — Harmless  Error. 

82.  Though  the  practice  of  calling  for  specific  instances  to  qualify 
a  witness  to  give  expert  evidence  should  not  be  sanctioned,  the 
admission  of  testimony  of  an  ex-soldier  as  to  particular  instances  of 
the  effect  of  hard-nosed  and  soft-nosed  bullets  on  soldiers  of  the 
United  States  in  France  was  not  reversible  error  where  his  answers 
were  more  favorable  to  defendant  than  to  the  state,  and  therefore 
harmless. — State    v.    Bess,    558. 

Same — Experts — Foundation    for    Opinions — Evidence. 

83.  One  offering  an  expert  as  a  witness,  for  the  purpose  of  showing 
the  strength  of  the  opinion  he  is  about  to  give,  may  have  him  specify 
in  detail  the  observations  on  which  the  opinion  is  based,  and  the 
opposite  party  on  cross-examination  may  call  for  the  particular 
observations  of  the  witness,  and  probe  the  underlying  faets  to  the 
fullest  extent  for  the  purpose  of  affecting  the  strength  of  the  opinion 
expressed. — State    v.    Bess,    558. 

Same — Alibi — Instructions — Refusal,   When   not   Error. 

84.  Instructions  that  the  burden  was  on  the  state  to  prove  that 
defendant  was  present  at  and  participated  in  the  homicide,  and  that, 
if  it  failed  to  prove  such  facts  beyond  a  reasonable  doubt,  the  jury 
must  acquit  him,  were  properly  refused,  defendant  having  tendered 
no  instruction  defining  the  term  "alibi"  in  such  words  that  the  jury 
could  not  have  misunderstood  the  issue  preeented.^-State  v.  Bess, 
558. 

Same — Alibi — Refusal    of    Instruction — When   Harmless. 

85.  Where  from  the  entire  charge  the  juiy  must  have  fully  under- 
stood that  if  they  entertained  a  reasonable  doubt  whether  defendant 
was  so  far  away  from  the  scene  of  the  shooting  that  he  could  not 
have  done  it,  he  must  be  acquitted,  refusal  of  offered  instructions  to 
the  effect  that  the  burden  of  proving  his  presence  or  participation 
in  the  crime  was  upon  the  state,  and  that,  failing  to  sustain  such 
burden,  acquittal  should  follow,  was  not  reversible  error. — State  v. 
Bess,  558. 

Same — Instructions — Justification — Mitigation — Burden  of  Proof. 

86.  In  a  prosecution  for  murder,  where  the  fact  that  defendant  killed 
deceased  was  established,  and  there  were  no  circumstances  tending  to 
justify  or  excuse  the  act,  it  was  not  error  to  instruct,  in  the  language 
of  section  9282,  Revised  Codes,  that,  the  commiasion  of  the  homicide 
being  proved,  the  burden  of  proving  circumstances  of  mitigation, 
justification,  or  excuse  devolved  on  defendant,  unless  the  state's  proof 
showed  the  crime  amounted  only  to  manslaughter,  or  that  defendant 
was  justified  or  excusable. — State  v.  Bess,  558. 

Same — Trial — Jury — Separation — Striking  Affidavits — When  not  Reversible 
Error. 

87.  Where  all  the  jurors  and  bailiffs,  testified  that  the  jury  was  kept 
together,  heard  no  other  evidence  than  that  adduced  on  the  trial, 
communicated   with  no  one,  and  that  no  facts  other  than  those  in 
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dvidenee  were  considered  by  them,  it  was  not  reversible  error  to 
strike  out  affidavits  to  the  effect  that  they  were  not  kept  together 
during  the  trial  and  their  deliberations,  since  the  result  would  have 
been  the  same  had  the  court  considered  the  question  on  the  merits. — 
State  t.  Bess,  558. 

Receiving   Stolen  Property — Venue — Proof  Required. 

88.  In  a  prosecution  for  receiving  stolen  property,  the  state  must 
prove  the  venue  as  laid  in  the  information,  by  evidence  which  estab- 
lishes the  fact  beyond  a  reasonable  doubt. — State  v.  Ducolon,  594. 

Same — When  Grime  Complete  and  Venue  Fixed. 

89.  When  property  is  received  with  knowledge  that  it  was  stolen, 
and  with  the  criminal  intent  defined  by  the  statute,  the  crime  is 
complete  and  the  venue  fixed. — State  v.  Ducolon,  594. 

Same — Venue — Corpus   Delicti — Circumstantial    Evidence — When   Sufficient. 

90.  The  venue  as  well  as  the  corpus  delicti  in  a  prosecution  for  re- 
ceiving stolen  property  may  be  established  by  circumstantial  evidence, 
provided  the  criminatory  circumstances  proved  are  consistent  with 
each  other  and  point  so  clearly  to  the  guilt  of  the  accused  as  to  be 
inconsistent  with  any  other  rational  hypothesis. — State  v.  Ducolon, 
594. 

Same — Venue — Evidence — Insufficiency. 

91.  In  the  absence  of  direct  evidence  showing  that  defendant,  who 
was  found  in  the  possession  of  stolen  cattle  in  a  county  other  than 
the  one  in  which  he  was  charged  with  having  received  them,  came 
into  their  possession  in  the  county  in  which  the  venue  was  laid,  and 
of  circumstantial  evidence  sufficient  to  meet  the  requirements  of  the 
rule  above  (par.  88),  the  trial  court  was  without  jurisdiction  to  ren- 
der a  judgment  of  conviction. — State  v.  Ducolon,  594. 

Evidence — ^Preponderance  Insufficient. 

92.  In  criminal  law  the  doctrine  of  bare  preponderance  of  evidence 
has  no  place. — State  v.   Ducolon,   594. 

Rape — Evidence — Insufficiency. 

93.  Where,  in  a  prosecution  for  rape,  the  testimony  of  the  prosecut- 
ing witness  was  so  unnatural,  unreasonable  and  improbable  as  to 
render  belief  impossible,  a  physician  expressing  the  opinion  that  her 

.  story  as  to  what  occurred  was  impossible  under  any  circumstances, 
and  there  was  other  testimony  impeaching  her  and  tending  to  show 
that  defendant  lacked  opportunity  to  commit  the  crime,  judgment  of 
conviction  reversed  with  direction  to  dismiss  the,  cause  and  discharge 
defendant.  (Mr.  Justice  Reynolds  dissenting,  being  of  opinion 
that  a  new  trial  should  be  ordered.) — State  v.  McHwain,  598. 

CROSS-EXAMINATION. 

Impeachment  of  witness  by  showing  prior  conviction  of  a  misdemeanor 

improper, — see  Criminal  Law,  66. 
Improper  exclusion, — see  Evidence,  22. 

CURING  ERROR. 
See  Appeal  and  Error,  7;   Instructions,  3. 

DAMAGES. 
Inadequacy — When  new  trial  will  not  be  ordered, — see  Personal  Injuries, 

24. 
Nominal  and  special, — see  Contracts,  5-8. 
Quantum  meruit — Special  contract, — see  Contract;  4. 
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Malieioiu   Proseention — ^Improper  Element   of  Damage. 

1.  Money  paid  by  plaintiff  to  an  attorney  in  opposition  to  extra- 
dition proceedings  which,  after  a  preliminary  hearing,  be  abandoned 
and  retamed  to  Montana  voluntarily,  was  too  remote  an  element  of 
damages,  and  an  instruction  that  the  jury  might  take  this  item  of 
expense  into  consideration  in  arriving  at  their  verdict  waa  error.-^ 
Hawley  v.  Richardson,  118. 

Sales — Substantial   Damages — Plaintiff  may   Recover,  When. 

2.  Under  sections  6056  and  6082,  Revised  Codes,  evidence  that  the 
market  price  of  the  hay  purchased  by  plaintiff,  at  time  and  place 
of  delivery,  was  in  excess  of  the  contract  price  was  sufficient  to  en- 
title it  to  substantial  damages  for  defendant's  failure  to  deliver  it, 
even  though  plaintiff's  evidence  did  not  show  that  it  suffered  actual 
damage  by  having  to  go  into  the  open  market  and  purchase  hay 
to  fill  its  own  contracts  or  supply  its  own  needs. — Sturm  &  Drake  v. 
Roberts  Eleva:tor  Co.,  239. 

"General"  and  "Special"   Damage? — Definition. 

3.  "General  damages"  are  such  as  naturally  and  necessarily  result 
from  the  act  of  which  complaint  is  made;  while  "special  damages" 
are  such  as  are  the  natural,  but  not  the  necessary,  consequences  of 
such  act. — Sankey  v.  Chicago,  Mil.  &  St.  P.  Ry.  Co.,  242. 

Carriers — ^Delay    in    Shipment    of    Freight — Special    Damages — ^Notice    to 
Carrier  of  Urgency  of  Shipment  Necessary. 

4.  In  order  to  charge  a  carrier  with  special  damages  arising  from 
delay  in  the  shipment  of  freight,  such  as  stock  fe^,  notice  of  the 
urgency  of  the  shipment  must  be  brought  home  to  the  carrier. — San- 
key V.  Chicago,  Mil.  ft  St.  P.  Ry.  Co.,  242. 

Same — Special  Damages. 

5.  Plaintiff  delivered  a  quantity  of  stock  feed  to  defendant  railway 
company  for  shipment  to  his  place  of  residence,  but  did  not  notify  it 
that  it  was  for  immediate  use,  that  be  was  without  feed  or  that  the 
damages  claimed  by  him  as  having  resulted  to  his  stock  from  failure 
of  prompt  shipment  might  reasonably  be  expected  to  flow  therefrom. 
The  shipment  was  not  made  on  the  day  after  receipt  because  of  lack 
of  equipment,  nor  on  the  second  day,  a  Sunday,  no  trains  being  run 
over  the  road  on  Sundays,  but  was  made  on  the  third  day.  Heldf 
that  the  damages  sued  for  were  special,  and  that,  therefore,  under 
the  above  rule  (par.  4)  defendant  was  not  liable  in  the  absence  of 
notice  of  the  urgency  of  the  shipment. — Sankey  v.  Chicago,  MiL  ft 
St.  P.  Ry.  Co.,  242. 

Ejectment — ^Right  to  Nominal  Damages — Insufficient  to  Warrant  Reversal 
of  Judgment. 

6.  Where,  in  an  action  in  ejectment,  the  property  involved  consist- 
ing of  miifing  claims,  the  only  meritorious  claim  for  damages  was 
based  upon  an  encroachment  of  plaintiff's  land  by  the  erection  of  a 
toilet  erected  for  temporary  use,  the  injury  complained  of  was  too 
small  to  be  a  basis  for  the  computation  of  damages,  unless  merely 
nominal,  and  therefore  insufficient  to  warrant  reversal  of  the  judg- 
ment otherwise  proper. — Pioneer  Mining  Co.  v.  Bannack  Gold  Min. 
Co.,  254. 

Sales — Breach — Counterclaims — Loss      of      Business — Special      Damages — 
Pleading. 

7.  In  an  action  to  recover  the  purchase  price  of  brick,  in  a  counter- 
claim to  which  defendant  averred  under  a  general  allegation  that  he 
had  been  damaged  in  a  certain  amount  by  plaintiff's  failure  to  de- 
liver  the  entire   number   of   merchantable   brick   contracted   for^   bj 
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'reason  of  which  he  was  delayed  in  his  building  operations,  the  ex- 
pense incurred  in   replacing  defective  brick  was   not   recoverable  in 
the  absence,  of  an  allegation  specially  pleading  such  item  of  damage. 
Hiunber  v.  Marshall,  267;  see,  also,  Whitelaw  v.  Vallance,  172. 
Same— Measure  of  Damages — ^Instructions — ^Refusal,  When   Proper. 

8.  Where  the  court  had  properly  instructed  the  jury  that  defendant 
was  not  entitled  to  recover  any  damages  on  his  counterclaim,  it  was 
properly  refused  an  instruction  defining  the  measure  of  his  damages 
in  that  behalf. — Humber  v.  Marshall,  267. 

DEATH. 
Action  for  damages, — see  Personal   Injuries. 

DECLABATIONS. 
Self-serving — ^Inadmissibility, — see   Evidence,   20. 

DEEDS. 
What  does  not  constitute  a  deed, — see  Contracts,  16. 
Tender,  when  too  late, — see  Contracts,  17. 

DEFENSES. 

Inconsistent — ^Waiver — ^Election  of  remedies, — see  Pleading  and  Practice 
31,  82. 

DEMUBBEB. 
Overruling — Service  of  notice  by  mail, — see  Pleading  and  Praetiee|  11-14. 

DETECTIVES. 
Evidence — ^Admissibility, — see  Evidence,  23. 

DEVISES. 

Death   of   devisee  before   death  of  testator — Effect, — see  EKOcutors  and 
Administrators,  7. 

DISBABMENT. 
See  Attorney  and  Client,  3. 

DISCRETION. 

Awarding  alimony, — see  Husband  and  Wife,  8. 

Custody  of  minor  children, — see  Husband  and  Wife,  9. 

Denial  of  new  trial,  when  abuse  of  discretion, — see  New  Trial,  2;  Per- 
sonal Injuries,  13. 

Granting  change  of  venue, — see  Change  of  Venue,  1. 

Granting  or  refusing  continuance, — see  Criminal  Law,  73. 

Question   whether   diligence    was   exhibited   in   bringing   motion   for   new 
trial  to  hearing, — see  New  Trial,  8. 

Taxation  of  costs  in  receivership  proceeding,~-flee  Costs,  2. 


DISTEICT  OOUBTS. 
Minutes — What  does  not  constitute  conviction, — see  Verdicts  3. 

DIVOBCE. 
See  Husband  and  Wife,  3-9. 


636  Estates  op  Deceased  Persons. 

EASEMENTS. 
See,  also,  Real  Property,  1-3;   Mines  and  Mining,  10-12. 

Bights  of  Way— Ditches— Canals. 

1.  A  right  of  way,  and  the  right  to  a  ditch,  eanal  or  other  stme- 
tore  in  which  water  is  conveyed  for  irrigation  or  other  lawfnl  pur- 
poses, are  easements  over  the  land  occupied  by  the  ditch,  canal, 
etc — Manniz  ▼.  Powell  County,  510. 

Definition. 

2.  An  "easement"  is  an  appurtenance  to  land,  and  constitutes  an 
interest   in   real  property. — Mannix  v.   Powell  County,   510. 

Quieting   Title — Action    Lies. 

3.  Ileldf  under  section  6870.  Bevised  Codes,  as  amended  by  Chapter 
113,  Laws  of  1915,  that  an  action  lies  to  quiet  title  to  an  easement 
to  a  right  of  way  for  a  ditch  as  against  a  county  in  excluaiTe  use  of 
the  land  for  highway  purposes.  (Mr.  Cbtef  Justice  Bbantlt  dis- 
senting.)— Manniz  ▼.  Powell  County,  510. 

EJECTMENT. 
See   Husband   and   Wife,    7;    Mines   and   Mining,    10-13;    Beal   Property, 

15-20. 

ELECTION   OP  BEMEDIES. 
Pleading   inconsistent    defenses, — see    Pleading   and    Practice,   31. 

Land    Contracts — Fraud — Bescission. 

1.  Where  a  contract  for  the  purchase  of  land  was  procured  through 
false  representations  whereby  the  vendee  has  been  deceived  and  de- 
frauded, he  has  an  election  of  remedies:  he  may  stand  upon  the  con- 
tract and  sue  for  damages,  or  rescind  the  contract,  but  cannot  pur- 
sue both. — Smith  v.  Christe,  604. 

EQUITY. 
See,   also,  particular  subjects  relating  to  Equity. 
Findings,   when    conclusive, — see   Findings,    1,    2. 
Laches, — see   Husband    and    Wife,   7. 
Bedemption  of  pledged  corporate  stock, — see  Corporations,  2. 

ESCAPE. 

Flight    of    defendant    charged    with    crime — Evidence — ^Admissibility, — see 
Criminal  Law,  30-32. 

From    prison — Evidence    on    issue    of   insanity   of    defendant    incidentally 
disclosing   escape — Admissibility, — see   Criminal  Law,   62. 

ESTATES    OF    DECEASED    PEBSONS. 
See,   also,    Ezecutors   and   Administrators. 

Accounting, — see  Partnership,  1-3. 

Claims    against,    by    surviving    partner — Presentation    for    allowance, — see 
Partnership,  3. 

Claims  against — ^Pajrment — ^Judgment  of   federal  court — Bes  adjudieatcL, — 
see  Judgments,  6,  7. 

Partial  distribution — When  proper — Executors  and  administrators  may  not 
petition   for, — see   Executors   and    Administrators,   4,    9. 
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ESTOPPEL, 

Error   by   officers   of  Land   Department    does   not   estop   federal   ^vem- 
ment, — see  Real  Property,   11. 

EVIDENCE. 
See,    also,    Circumstantial    Evidence;    Criminal    Law;    Witnesses. 

Curing  error  in  admission, — see  Instructions,  3. 

When   verdict  not   conclusive  because  conflict  in   evidence,^iiee   Personal 
Injuries,  8. 

Admissibility   Under   Pleadings. 

1.  Under  the  allegations  of  the  complaint  in  a  pers'/cal  injury  action, 
after  more  minutely  describing  plaintiff's  injuries,  that  his  body  had 
been  ''otherwise  injured,"  evidence  that  he  had  sustained  a  rupture 
was  admissible  over  the  objection  that  such  injiiry  was  not  within  the 
pleadings. — Zanos  v.  Great  Northern  By.  Co.,  17. 

Improper    Admission — Cautionary    Instruction — Curing    Error, 

2.  Error  in  the  admission  in  evidence  of  immaterial  and  incompetent 
matters  was  cured  by  an  instruction  taking  from  the  jury  any  con- 
sideration thereof,  the  presumption  obtaining  that  they  followed  the 
instruction. — Newton  v.  City  of  Boundup,  24. 

Jury  may  not  Arbitrarily  Disregard  Unimpeached  Testimony, 

3.  Juries  may  not  arbitrarily  and  capriciously  disregard  the  testi- 
mony of  witnesses  which  is  unimpeached  in  any  of  the  usual  modes 
known  to  the  law  and  supported  by  all  the  eircumstanees  in  the  case. 
Casey  v.  Northern  Pacific  By.  Co.,  66. 

When   Physical   Facts   Controlling  Over  Testimony. 

4.  Where  physical  conditions  surrounding  an  accident  point  so  un- 
erringly to  the.  truth  as  to  leave  no  room  for  a  contrary  conelusion 
based  on  reason  or  common  sense,  the  mere  fact  that  testimony  is  in- 
troduced in  conflict  with  them  is  not  sufficient  to  make  a  ease  for  the 
jury. — Casey  v.  Northern  Pacific  By.  Co.,  56.  • 

When   Court   may   Disregard   Unimpeached   Testimony. 

5.  A  court  may  reject  the  mqst  positive  testimony  of  a  witness 
though  not  discredited  by  direct  evidence  impeaching  him  or  con- 
tradicting his  statements,  where  his  story  is  inherently  improbable, 
creditable  swearing  only  concluding  its  judgment. — Casey  v.  Northern 
Pacific  By.  Co.,  56. 

Self -contradictory  Statements — How  Viewed  on  Appeal. 

6.  In  determining  whether  testimony  of  a  party  is  sufficient  to  sup- 
port a  verdict  in  his  favor,  his  case  may  be  judged  by  that  portion 
of  his  self-contradictory  testimony  which  is  least  favorable  to  him. — 
Casey  v.  Northern  Pacific  By.  Co.,  56. 

Estimates  of  Distances — Exact  Measurements  Controlling. 

7.  Under  the  rule  that  proof  of  actual  measurements  is  so  far 
superior  to  an  estimate  of  distances  that  no  issue  for  the  jury  is 
raised  by  a  conflict  between  the  two,  measurements  made  by  a  civil 
engineer  between  points  on  a  railway  track  an  exact  determination 
of  which  was  vital  in  the  trial  of  an  action  by  a  locomotive  engineer 
who  was  injured  by  a  collision  were  controlling  over  mere  estimates 
made  by  phiintiff  who  by  his  testimony  had  demonstrated  that  he 
was  without  capacity  for  judging  distances  or  colored  his  statements 
to  meet  the  exigencies  of  his  ease. — Case  v.  Northern  Pacific  By,  Co., 
56. 
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Malieions    Prosecution — ^Evidenee    of    Plaintiff's    Diseliarge — ^When    Parol 
Evidence  Admissible. 

8.  The  best  evidence  of  plaintiff's  discharge  after  preliminary  ex- 
amination on  a  charge  of  grand  larceny  was  the  indorsement  on  the 
warrant  on  which  he  was  arrested,  and  not  the  entries  on  the  magis- 
trate's docket;  but  upon  proof  of  the  loss  of  the  warrant,  parol  evi- 
dence was  admissible  to  prove  the  fact  of  his  discharge. — Hawley  y. 
Bichardson,   118. 

Same — Parol  Evidence  of  Entries  in  Justice's  Docket,  When  Admissible. 

9.  Where  the  entries  in  a  justice's  docket  in  the  matter  of  plaintiff's 
arraignment  on  a  charge  of  grand  larceny  were  incomplete  and  un- 
intelligible, parol  testimony  was  admissible  to  show  that  a  prelimi- 
nary examination  was  had. — ^Hawley  v.  Bichardson,  118. 

Admissions  Need  not  be  Proved. 

10.  Facts  admitted  by  the  answer  need  not  be  proved. — ^Hawley  t. 
Bichardson,   118. 

Order  of  Proof — Discretion. 

11.  The  order  of  proof  is  a  matter  largely  confided  to  the  discretion 
of  the  trial  court. — Hawley  v.  Bichardson,  118. 

Malicious    Prosecution — ^Warrant    of    Arrest — ^Best    Evidence — ^Parol    Evi- 
dence— Harmless  Error. 

12.  In  the  absence  of  proof  of  the  loss  or  destruction  of  the  war- 
rant on  which  plaintiff,  in  an  action  for  malicious  prosecution,  was 
arrested  and  brought  into  court,  parol  evidence  of  its  contents  or  of 
the  contents  of  the  indorsement  thereon  was  erroneously  admitted; 
error,  however,  held  to  have  been  cured  by  subsequent  proof  of  loss 
of  the  warrant. — ^Hawley  v.  Bichardson,  118. 

Notice — Service  by  Mail — Extension  of  Time  for  Answer — ^Distance   Be- 
tween Places  of  Deposit  and  Address — Judicial  Notice. 

13.  In  determining  whether  the  time  for  answering,  after  demurrer 
overruled  was  extended  one  day  for  every  twenty-five  miles  distance 
between  the  place  of  deposit  of  notice,  served  by  mail,  and  place  of 
address,  courts  may  take  judicial  notice  of  the  distance  between  the 
place  where  mailed  and  the  place  of  address. — ^Batchoff  v.  Butte 
Pacific  Copper  Co.,  179. 

Personal    Injuries — ^Death    by   Negligence — ^Eaming   Capacity — Immaterial 
Evidence. 

14.  Where  the  complaint  in  an  action  to  recover  damages  for  the 
death  of  a  miner  from  a  street  railway  company  alleged  that  de- 
cedent had  been  earning,  and  was  capable  of  earning,  $4  per  day, 
evidence  as  to  wages  paid  miners  at  the  time  of  the  trial  was  im- 
material and  properly  excluded. — Osterholm,  Admr.,  v.  Butte  Electrie 
By.   Co.,   193. 

Same — Intoxication — ^Evidence — Admissibility. 

15.  Proof  of  decedent's  intoxication  at  the  time  he  was  struck  by  a 
street-ear  while  attempting  to  cross  the  street  at  a  place  where  there 
was  no  crossing  was  admissible. — Osterholm,  Admr.,  v.  Butte  Electrie 
By.  Co.,  193. 

Sales — Breach  of  Contract — ^Market  Value — Evidence — Sufficiency. 

16.  Where,  in  an  action  for  breach  of  contract  of  sale  of  hay,  the 
verdict  was  based  on  a  market  value  of  nineteen  dollars  per  ton,  the 
testimony  on  that  issue  ranging  from  fifteen  dollars  to  twenty-siz 
dollars  per  ton,  the  award  was  not  open  to  the  objection  that  it  was 
not  supported  by  the  evidence  because  no  evidence  was  given  placing 
the  value  at  that  exact  amount^  since  substantial  evidence  showing  a 
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valuation  in  excess  of  that  returned  warranted  a  verdict  in  the 
smaller  amount. — Sturm  ft  Drake  v.  Boberts  Elevator  Co.,  239. 

Beal    Property — ^Resulting    Trusts — Conveyances    Between    Husband    and 
Wife — Character  of  Evidence  Required. 

17.  Where  it  is  sought  to  establish  a  resulting  trust  by  reason  of  a 
conveyance  made  by  or  on  behalf  of  a  husband  to  his  wife,  the  evi- 
dence establishing  guch  trust  must  be  clear,  convincing  and  practi- 
cally free  from  doubt,  especially  so  where  the  wife  is  dead  and  the 
husband  must  establish  his  case  by  his  own  testimony  as  to  the  oral 
conversations  between  himself  and  deceased. — Clary  v.  Fleming,  246. 

Witnesses — ^When  Mental  Incompetents  may  Testify. 

18.  The  testimony  of  an  incompetent  person  is  admissible  in  evidence 
if  the  court  is  satisfied  that  he  has  sufficient  mentality  to  appreciate 
the  nature  and  obligation  of  an  oath  and  is  capable  of  giving  a 
correct  account  of  the  matters  which  he  has  seen  or  heard  with 
reference  to  the  question  at  issue,  his  incompetency  going  only  to  the 
weight  of  his  evidence. — ^Martin  v.  Hoover,  302. 

Admissibility — Exception   Necessary. 

19.  Where,  after  objection,  a  question  was  withdrawn  and  not  an- 
swered, though  the  court  had  overruled  the  objection,  no  exception 
being  reserved,  the  same  question  was  propounded  to  another  witness, 
without  objection,  and  answered,  alleged  error  in  permitting  the 
second  question  to  be  answjered  held  not  reviewable,  in  the  absence 
of  express  exception  thereto. — State  v.  Prouty^  310. 

Self-serving    Declarations — Inadmissibility. 

20.  ^idence  of  statements  in  behalf  of  the  party  making  them 
is  not  competent;  hence  an  instruction  that  defendant  was  entitled 
to  the  benefit  of  what  he  said  in  his  own  behalf  in  certain  admis- 
sions was  properly  refused. — State  v,  Stevens,   390. 

Insanity — Opinion  Evidence  of   Layman — Harmless   Brror. 

21.  Error  in  permitting  a  layman  to  give  his  opinion  as  to  defend- 
ant's sanity  without  having  qualified  under  subdivision  10  of  section 
7887,  Revised  Codes,  as  an  intimate  acquaintance,  was  harmless  where 
the  only  evidence  ,of  defendant's  insanity  consisted  of  his  behaviour 
on  the  stand  and  of  his  incoherent  and  meaningless  answers,  all  the 
witnesses  testifying  to  his  mental  condition  declaring  him  sane,  with- 
out contradiction  or  conflict. — State  v.  Davis,  426. 

Neglieence— -Exoneration — Cross-examination — Ininroper    Exclusion. 

22.  Plaintiff  having  testified  that  the  threshing-machine  engine  sparks 
from  which  were  alleged  to  have  set  his  grain  stacks  on  fire,  had  been 
placed  to  the  windward  of  the  stacks  by  defendant,  refusal  to  permit 
the  latter  to  testify  on  cross-examination  that  the  engine  had  been 
placed  where  it  was  by  direction  of  plaintiff  over  defendant's  objec- 
tion that  it  was  dangerous,  was  error. — O'Neil  v.  Christian,  460. 

Detectives — Evidence — Admissibility. 

2^.  Testimony  of  detectives  employed  by  a  county  to  ferret  out  viola- 
tions of  the  prohibition  law  and  to  secure  evidence  upon  which  to 
base  prosecutions  was  admissible;  the  credibility  and  weight  to  be 
given  it  being  matters  for  consideration  by  the  jury,  to  whose  atten- 
tion the  fact  of  their  employment  and  the  terms  thereof  had  been 
brought  by  cross-examination. — State  v.  Showen,  474. 

Homicide — ^Reading  Extracts  from  Text-books — When  Permissible. 

24.  Where  defendant's  counsel,  on  cross-examination  of  a  physician, 
had  read  from  a  medical  text-book,  and,  for  the  purpose  of  discredit- 
ing witness^  asked  him  if  he  agreed  with  a  certain  portion  of  the 
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•tatCTnent  of  the  aathor  npon  the  elTMt  ptodiMed  bj  hArd-noaed 
ballets,  Bod  it  s  soft-noMd  bollet  would  sot  miwhroom  ma  booii  u  it 
■troek  timne,  the  Etmto  irss  proper) j  permitted  on  redirect,  for  the 
opposite  purpose,  to  rea<l  the  mtire  ststement  upon  the  mbJMt  and 
ask  the  wilneae  if  he  agreed  with  it— State  t.  Bess,  55S. 
8am« — HresriDB — Expert? — Ailmisaibility  of   Evidence. 

25.  A  hnntiT  aDrl  an  ex-soldier  whn  had  qnalified  as  experts  in  the 
tne  of  a  rifle  were  properlj  permitted  to  testifr  as  to  Out  effect  of 
hard  and  soft-nosed  bullets  to  rebat  testimonj  in  support  of  defend- 
ant's tbeorj  that  the  death  of  deceased  was  eaosed  bjr  a  hard-nosed 
boUet.— SUte  f.  BeM,  S58. 

Saiue — Experts — Specific  Instances — Harmleas  Error. 

20.  Tbongb  the  practice  of  calling  for  apecifle  instances  to  qualify 
a  witncee  to  give  expert  eridcnee  should  not  be  sanctioned,  the  ad- 
mission of  testimon;  of  an  ex-soldier  as  to  particular  instaneea  of  the 
effect  of  hard-nosed  and  soft-nosed  bnllets  on  soldiers  of  the  United 
States  in  France  was  not  rerersible  error  where  his  answeia  were 
more  faTorable  to  defendant  than  to  the  state,  and  therefore  barin- 
le«.— State  t.  Bess,  S5S. 

Same — Experts — Foundation   for  Opinions — Evidence. 

27.  One  offering  an  expert  as  a  witness,  for  the  purpose  of  shomng 
the  strength  of  the  opinion  he  is  abont  to  give,  may  specify  in  detail 
the  obserratiooE  on  which  the  opinion  ii  based,  and  tbe  oppoaite  party 
on  cross-examination  may  call  for  the  particular  observations  of  the 
witness,  and  probe  tbe  underlying  facta  to  tbe  fullest  extent  for  the 
parpose  of  affecting  the  strength  of  tbe  opinion  expressed, — State  v. 
B«st,  553. 

Criminal  Law — ENidence — Piepondcrance  InsuffieienL 

26.  In  criminal  law  the  doctrine  of  bare  preponderance  of  evidence 
baa  no  place.— gtale  v.  Dneolon,  594. 

EXCEPTIONa 
See,   also.  Bills   of   Exceptions. 
Once  saved,  saved   for   all   pnrpoBes,-~Bee   Pleading  and   Practice,  27. 
To   mlings  of  evidence   necessary,— eee  Appeal   and   Error,   16;    EvidenM, 
IB. 

EXECUTOBa    AND    ADMINISTBATOBa 

See,   also,   Betates  of   Deceased    Persons. 

Accounting  to  representative  of  deceased  partner, — see  Partnership,  1-3. 

Action   by   administrator   for  death   of   intestate — When   complaint   setting 

forth   damages   sustained   by   heirs   not   open   to   demurrer   on   ground 

of   misjoinder  of   parties, — see   Personal   Injuries,   17. 

Judeinent  Against  Executors  and   .Administrators — Establishment  of  Claim 

sent  against  an  executor  or  administrator  upon  a  claim 
estate  establishes  the  claim  to  be  paid  in  due  course  of 
>r.— In    re    Smith's    Estate.    276. 

Executors  and    Administratora — Binding   upon   Whom. 
sent   against   the   executor   or   administrator   of   an   estate 
a  judgment  agHinst  the  estate,  and  all  persons  interested 
3,  whether   they  be  beirs,  legatees  or  creditors,  as  priviea 
d  by  it  on  the  merits  of  tbe  claim. — In  re  Smith's  Estate, 
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Same — Who  are  Privies. 

3.  Privies  are  those  who  are  so  connected  with  the  parties  in 
estate,  or  blood  or  in  law,  as  to  be  identified  with  them  in  interest, 
and  consequently  to  be  affected  with  them  by  the  litigation,  such  as 
heir  and  ancestor,  executor  and  testator,  etc, — In  re  Smith's  Estate, 
276. 

May   not  Petition   for  Partial  Distribution. 

4.  While  an  executor  (or  administrator)  may  resist  an  application 
for  partial  distribution,  in  the  absence  of  statute  permitting  him  to 
petition  for  such  distribution,  he  has  no  right  to  do  so,  the  right 
to  so  petition  being  only  conferred  upon  heirs,  devisees  and  legatees 
by  sections  7664  and  7669,  Bevised  Codes,  and  the  court  was  there- 
fore without  jurisdiction  to  entertain  his  petition. — In  re  Fratt's 
Bstate,   526. 

Willsr— "Devise"— "Bequest"— Definition. 

5.  A  "devise"  is  a  gift  of  real  property,  and  a  "bequest"  a  gift  of 
personal  property,  by  will. — In  re  Fratt's  Estate,  526. 

8ame — Lapsed  Legacies  Pass  as  Intestate  Property. 

6.  Heldf  under  section  4789,  Revised  Codes,  that  legacies  to  one  who 
died  before  the  testatrix,  lapsed  upon  the  latter's  death,  and  were 
distributable  to  her  heirs  under  the  laws  governing  intestacy. — 
In    re   Pratt's    Estate,    526. 

Same — Devises — Death  of  Devisee  Before  Death  of  Testator — Bflfect. 

7.  The  word  "devised"  used  in  section  4758,  Bevised  Codes,  providing 
that  if  any  estate  is  devised  to  any  relative  of  the  testator,  and  the 
devisee  dies  before  the  testator,  leaving  lineal  descendants,  they  take 
the  estate  so  given  in  the  same  manner  the  devisee  would  have  done 
had  he  survived  testator,  held  to  mean  a  gift  of  real  property  by 
will,  and  not  a  gift  of  personal  property. — In  re  Fratt's  ETJBtate,  526. 

Same — Trusts — When    Beneficiary   not    Entitled   to   Interest   or   Income. 

8.  Where  a  will  bequeathed  $50,000  in  trust  to  the  niece  of  testatrix 
and  devised  to  her  also  in  trust  certain  city  lots  and  $150,000  to  be 
used  for  the  erection  of  a  business  block  thereon,  she  to  receive  the 
income  from  the  building,  the  will  providing  that  none  of  the  be- 
quests should  bear  interest,  she  was  not  entitled  to  any  interest  on 
the  $50,000  until  it  was  invested,  and  not  to  any  income  with 
respect  to  the  $150,000  until  the  building  was  erected  and  rentals 
received. — In  re  Fratt's  Estate,  526. 

Estates  of  Deceased  Persons — Partial  Distribution — ^When  Proper. 

9.  Where,  on  a  petition  for  partial  distribution,  it  was  shown  that 
there  were  no  debts,  that  due  notice  to  creditors  of  the  estate  had 
been  given,  that  the  time  during  which  claims  should  be  filed  or  pre- 
sented had  expired,  and  that  the  estate  had  funds  and  securities 
amply  sufficient  to  cover  a  bequest  to  a  niece  in  trust  and  the 
amount  necessary  to  erect  a  building  which  the  trustees  were  directed 
to  construct  on  lots  given  her  in  trust,  the  lots,  the  amount  of  the 
bequest,  and  the  amount  needed  to  erect  the  building  should  have 
been  set  aside  to  the  trustee,  under  section  7669,  Bevised  Codes. — 
In  re  Fratt's  Estate,  526. 

Same — Inheritance  Tax — ^Life  Estates — Remainder  not  Taxable,  When. 

10.  Since  inheritance  taxes  are  not  imposed  upon  the  property  which 
passes  by  will  or  succession,  but  upon  the  privilege  of  so  taking,  and 
a  person  cannot  be  taxed  for*  more  than  he  receives,  where  property 
was  left  to  a  niece  for  life,  the  remainder  to  go  to  her  lineal 
descendants    if    she    left    any,    and,   if    not,    to    others   named,    thus 
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leaving  it  indeterminable  in  whom  or  when,  fbe  remainder  of  the 
estate  would  Test,  the  remainder  interests  were  not  taxable  to  her, 
and  she  was  only  liable  for  the  tax  based  on  the  Talne  of  her  life 
estate.— ^    re    Fratt's    Estate,    526. 

EXHIBITS. 
Admissibilitj^— flee  Criminal  Law,  3,  11-15,  61. 

EXPE7BT  WITNESSES. 
Firearms, — see    Evidence,    25,    26. 
Opinion    evidence — Admissibilitj, — see   Evidence,    27. 
Beading  from  text-books — ^When  not  permissible, — see  Evidence,  24. 
Specific    instances — Erroneous   admission — Harmless   error^ — see    Evidence, 


26. 

EXPLOSIVEa 
Sale  of|  in  violation  of  Ordinance, — see  Personal  Injuries,  2. 


FALSE  PBETENSEa 
See  Criminal  Law,  58. 

FBDEBAL   COUBTS. 
See,  also,  United  States  Supreme  Court. 

Conclusiveness    of    judgments — ^Federal    questions, — see    Judgments,    6,    7, 
12,  13. 

Jurisdiction  of  offiense  against  federal  and  state  laws, — see  Criminal  Law, 
48. 

FEDEBAL   PBISONEBS. 

Sheriffs  entitled  to  compensation  received  by  counties  for  subsistence  of, — 
see   Counties,    2-5. 

FEES. 

Fees  for  filing  certificate  of  increase  of  capital  stock, — see  Corporations, 
3,  4. 

FENCES. 

Partition    Fences — ^Limitations — Premature    Construction — Nonsuit. 

1.  Section  2087,  Bevised  Codes,  provides  that  where  one  of  several 
occupants  of  lands  belonging  to  them  in  severalty  desires  a  partition 
fence,  the  others  must,  within  six  months  after  written  notice  to  that 
effect,  construct  their  portion  of  such  fence,  failing  in  which  the 
person  giving  notice  may  build  it  and  recover  the  proportion  of  the 
expense  due  from  them.  Plaintiff  in  an  action  to  recover  by  con- 
tribution defendant's  share  of  a  partition  fence,  two  days  before  the 
expiration  of  the  six-month  period  began  its  construction.  Held,  that 
defendant  was  entitled  to  the  full  period  of  six  months  before  de- 
fault could  be  predicated  upon  his  failure  to  act,  and  that  by  acting 
before  its  expiration  plaintiff  forfeited  his  cause  of  action  for  con- 
tribution,— Briggeman    v.    Corrigan,    205. 

FINDINGS. 
Appeal  does  not  lie  from  order  rejecting  or  adopting  findings  or  from 
action    of    court    in   making   findings   of   its    own, — see   Appeal  and 
Error,  29. 
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Equity — Aeconntlng^ — Conflieting  Evidence— When  Findings  OondusiTe. 

1.  Where  the  evidence  in  an  action  for  an  accounting,  tried  by  a 
jury,  is  in  substantial  conflict,  the  burden  rests  upon  appellant  to 
show  that  its  preponderance  was  decisively  in  his  favor  before  a  re- 
versal of  the  judgment  on  the  ground  that  the  findings  are  not  sup- 
ported  by  the  evidence  may  be  had. — Mason  v.  Swee,  32. 

Same— Evidence — Showing  Necessary  for  BeversaL 

2.  While  the  findings  of  a  jury  in  an  equity  case  are  only  advisory 
and  may  be  adopted  or  rejected,  yet  where  the  trial  court  by  their 
adoption  approved  them,  a  showing  that  there  is  a  clear  preponderance 
of  the  evidence  against  them  is  necessary  before  they  will  be  disturbed 
on  appeal. — Mason  v.  Swee,  32. 

FIREAEMS. 
Expert  witnesses — ^Evidence — ^Admissibility, — see  Evidene6|  24~27» 

FIRES. 

Destruction  of  grain  by  sparks  from  threshing  machine^ — see  Negligence^ 
29,  30. 

FIBEWORKS. 
Sale  of,  in  violation  of  ordinance, — see  Personal  Injuries,  2. 

FLUMES. 
See  Mines  and  Mining^  10-12. 

FOREIGN  CORPORATIONS. 
Capital  stock — Certificate  of  increase — Filing  fees, — see  CorporationSi  3,  4. 

FRAUD. 
See,  also,  Brokers,  L 

Breaking  of  Promise  not  Fraud  Without  Intent  not  to  Keep  It. 

1.  The  mere  making  of  a  promise  which  the  promisor  fails  to  keep 
does  not  constitute  actionable  fraud,  intention  not  to  keep  it  when  it 
was  made,  being  necessary  to  constitute  the  promisor's  action  fraudu- 
lent, under  section  4978,  Revised  Codes. — International  Harvester  Co. 
V.  Merry,  498. 

FUGITIVES. 
Flight  of  defendant — Evidence — ^Admissibility, — see  Criminal  Law,  30-32. 


GIFTS. 

When  conveyance  from  husband  to  wife  deemed  a  gift, — see  Husband  and 
Wife,  5. 

GRAND  LARCENY. 
Bee  Criminal  Law,  2,  21-25,  83-37,  40^4. 

HARMLESS  ERROR. 
See  Appeal  and  Error;  Criminal  Law;  Curing  Error. 

HEALTH  INSURANCE. 
See  Insurance,  1-3. 
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heibship. 

See,  ako,  Ezeentora  and  Administraton. 

Heire  joined  as  parties  plaintiff  with  adminiBtrator  in  aetion  for  damages 

for  death  of  intestate  not  misjoinder, — see  Personal  Injuries,  17. 
Heirs — Soffieienej  of  Allegation — Inferences,— see  Personal  Injuries,  18. 


HOMICIDE. 
See  Criminal  Law,  11-20,  60-65,  78^7. 

HUSBAND  AND  WIFE. 

Anthoritj  of  Wife  to  Employ  Counsel  for  Husband. 

1.  Under  section  6480,  Revised  Codes,  providing  that  if  a  husband 
and  wife  be  sued  together  the  wife  maj  defend  for  her  own  right, 
and  if  the  husband  neglects  to  defend,  she  may  defend  for  his  right 
also,  a  wife,  pending  suit  for  divorce  brought  by  her,  had  authority 
to  employ  counsel  on  behalf  of  her  husband,  in  a  suit  for  partition 
against  both  of  them  in  which  he  had  failed  to  appear. — ^Buekhouse 
V.  Parsons,  156. 

Attorney  and  Client. 

2.  An  attorney  who  had  been  emplo3red  by  the  wife  of  a  husband 
who  had  deserted  her,  to  represent  him  in  a  partition  suit  against 
both,  could  lawfully  pay  to  the  wife  the  amount  awarded  to  the  hus- 
band, and  was  not  liable  to  the  latter  therefor. — Buckhouse  v.  Par- 
sons, 156. 

Conveyances — ^Divorce— Collusion — Public  Policy. 

3.  An  agreement  between  husband  and  wife,  whereby  the  latter 
promised  to  convey  a  lot  to  the  former  in  oonaideration  of  his  failure 
to  fight  a  divorce  action  instituted  by  her,  was  collusive  and  void  as 
against  public  policy. — Clary  v.  Fleming,  246. 

Property  Settlements — Must  be  in  Writing. 

4.  An  agreement  between  husband  and  wife  providing  for  a  property 
settlement  between  them  must,  under  section  3695,  Revised  Codes,  be 
in  writing. — Clary  v.  Fleming,  246. 

Real  Property — Resulting  Trusts — Conveyances  Between  Husband  and  Wife 
— Gifts — Presumptions. 

5.  The  rule  declared  by  section  4538,  Revised  Codes,  that  where  real 
property  is  conveyed  to  one  person  and  the  consideration  therefor  is 
paid  by  another,  a  trust  is  presumed  to  result  in  favor  of  the  person 
paying  the  consideration,  held,  subject  to  the  exception  that  where  the 
property  is  purchased  by  one  with  his  own  money  and  the  title  is 
placed  by  him  in  another  to  whom  he  stands  in  a  confidential  relation, 
such  as  husband,  wife,  parent,  child,  etc,  the  presumption,  rebuttable 
in  character,  is  that  the  conveyance  is  made  as  a  gift. — Clary  ▼. 
Fleming,  246. 

Same —  Resulting    Trusts  —  Conveyances    Between    Husband    and    Wife  — 
Character  of   Evidence   Required. 

6.  Where  it  is  sought  to  establish  a  resulting  trust  by  reason  of  a 
conveyance  made  by  or  on  behalf  of  a  husband  to  bis  wife,  the  evi- 
dence establishing  such  trust  must  be  clear,  convincing  ana  practically 
free  from  doubt,  especially  so  where  the  wife  is  dead  and  the  husband 
must  establish  his  case  by  his  own  testimony  as  to  oral  conversations 
between  himself  and  deceased. — Clary  v.  Fleming,  246. 

Same — Resulting  Trusts — Equi  ty — Laches. 

7.  In  an  action  in  ejectment  in  which  defendant  sought  to  establish 
a  resulting  trust  in  property  conveyed  to  his  wife,  the  consideration 
for  which  was  paid  by  him,  held,  that  by  waiting  ten  years  before 
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asserting  his  claim,  the  wife  in  the  interim  having  secured  a  divorce, 
remarried  and  died,  she  in  her  lifetime  paying  the  taxes,  rented  and 
in  every  way  treated  it  as  her  own,  he  was  guilty  of  such  laches  as 
precluded  his  right  to  appeal  to  a  court  of  equity  for  relief. — Clary 
V.  Fleming,  246. 

Divorce — Alimony — Discretion. 

8;  Plaintiff,  in  an  action  for  divorce  on  the  ground  of  extreme 
cruelty,  had  no  property  in  her  own  right  or  means  of  support  and 
was  in  ill  health;  the  estate  of  defendant  amounted  to  approximately 
$20,000  over  and  above  his  just  debts  and  liabilities;  the  court 
awarded  plaintiff  $50  per  month  permanent  alimony.  Held,  in  view 
of  the  provision  of  section  3677,  Revised  Ck)dea,  vesting  in  the  district 
court  absolute  discretion  as  to  the  alimony  to  be  paid  by  the  husband, 
and  the  fact  that  the  trial  court  had  jurisdiction  to  modify  its  order 
relating  to  alimony  at  any  time  when  considered  necessary  or  de- 
sirable, that  the  decree  in  this  respect  was  not  open  to  reversal  in  the 
absence  of  a  showing  of  abuse  of  discretion. — ^Boles  ▼.  BokS;  411. 

Same — Minors — Custody — Discretion — Presumptions. 

9.  Where  the  district  court  found  that  defendant  was  a  man  much 
attached  to  his  minor  children,  had  at  all  times  provided  for  them  in 
a  suitable  manner  and  taken  much  interest  in  their  education  and 
general  welfare,  was  a  fit  and  proper  person  to  have  their. care  and 
custody,  that  the  children  had  expressed  a  desire  to  live  with  him, 
and  that  it  was  for  their  best  interest  that  they  should  be  kept  ancj 
raised  together,  and  therefore  awarded  their  custody  to  him,  subject 
to  the  right  of  the  mother  to  visit  them  at  reasonable  times,  the  pre- 
sumption obtains,  nothing  appearing  in  the  record  on  appeal  to  the 
contrary,  that  the  court  exercised  the  discretion  lodged  in  it,  and  its 
action  will  be  affirmed. — Boles  v.  Boles,  411. 

INOOMPETENTa 
As  witnesses, — see  Witnesses,  1. 

Verification   of   complaint   by   an   incompetent  in  receivership  proceeding, 
insufficient  to  authorize  appointment  of  receiver, — see  Eeeeivers,  4. 

INFANTS. 

Violation  of  Penal  Ordinances — Accountability. 

1.     A  minor  (twelve  years  old)  is  chargeable  with  the  obligation  of 

refraining  from  violation  of  penal  statutes  or  city  ordinances. — Jack- 
son V.  Lomas,  8. 

INFERENCES. 

In  information — Insufficiency, — see  Criminal  Law,  55,  56. 

Sufficiency  of  allegations  of  complaint, — see  Pleading  and  Practice,  10. 

INFORMATIONS. 

Certainty  required, — see  Criminal  Iaw,  57. 

Conclusions — Innuendoes — Insufficiency, — see  Criminal  Law,  55,  56. 

• 

INHERITANCE  TAXES. 

Life  estates — ^Remainder  not  taxable, — see  Executors  and  Adminisirators. 
10. 
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INJITNCTIONa 
Speeial  improvements — Material  departure  from  resolatioii  of  intention-* 
Bonds  or  warrants — Issnanee  at  discount, — see  Cities  and  Towns,  1- 
3,  7-9. 

INSANITY. 
6ee,  also,  Incompetents. 

Evidence  incidental! j  showing  prior  conviction  and  escape  from  prison^ 
Harmless  error, — see  Criminal  Law,  62. 

Opinion  evidence  of  laymen — Harmless  error, — see  Criminal  Law,  64. 


INSOLVENCY. 
Appointment  of  receiver  withont  notice, — see  Beceivers,  2. 


INSTRUCTIONS. 
Bee,  also,  Criminal  Law;  Malicious  Prosecution. 

Beview — ^Teclinical  Niceties. 

1.  In  reviewing  instructions  given  to  the  jury  substance  should  not 
be  sacrificed  to  undue  nicety  in  phraseology  or  too  critical  exactness 
in  the  use  of  words. — Zanos  v.  Great  Northern  By.  Co.,  17. 

When  Deemed  Sufficient — ^Duty  of  Appellant. 

2.  Where  an  instruction  in  appropriate  language  calls  the  attention 
of  the  jury  to  the  subject  matter  to  be  considered  and  fairly  states 
and  presents  the  questions  to  be  determined,  it  is  sufficient,  and  if  in 
such  a  case  a  more  specific  instruction  is  required  by  a  party,  it  is 
his  duty  to  tender  one  or  a  modification  of  the  one  given,  a  demand 
that  the  court  do  so  being  sufficient. — ^Zanos  v.  Great  Northern  By. 
Co.,  17. 

Evidence — Improper  Admission — Cautionary  Instruction — Curing  Error. 

3.  Error  in  the  admission  in  evidence  of  immaterial  and  incompetent 
matters  was  cured  by  an  instruction  taking  from  the  jury  any  con- 
sideration thereof,  the  presumption  obtaining  that  they  followed  the 
instruction. — Newton  v.  City  of  Lewistown,  24. 

Befusal — Bepetition. 

4.  Befusal  of  a  requested  instruction  fully  covered  by  instructiona 
given  is  not  error. — Hawley  v.  Bichardson,  118. 

Erroneous  Instruction  not  Objected  to— Law  of  Case. 

5.  An  erroneous  instruction,  given  without  objection,  became  the  law 
of  the  case,  the  supreme  court  on  appeal  being  precluded  by  section 
9271,  Bevised  Codes,  from  reversing  a  judgment  for  error  in  instruc* 
tions  not  specifically  pointed  out  and  excepted  to  at  the  settlement  of 
the  instructions. — ^Hawley  v.  Bichardson,  118, 

Same — Conflict  of  Instructions — Proper  BefusaL 

6.  Where  defendant  did  not  object  to  an  erroneous  instruction  which 
thereupon  became  the  law  of  the  case,  refusal  to  give  an  instruction 
which  might  properly  have  been  given,  but,  if  given,  would  have 
been  essentially  conflicting  with  the  first,  he  was  in  no  position  to 
complain. — ^Hawley  v.  Bichardson,  118. 

Same — Negligence — ^Presumption  of  Due  Care — Improper  Instruction. 

7.  An  instruction  that  the  law  presumes  that  plaintiff's  decedent  at 
the  time  of  the  accident  was  exercising  ordinary  care  for  his  safety 
was  properly  refused  where  the  question  of  negligence  on  the  part  of 
defendant  and  that  of  contributory  negligence  on  his  part  were  issues 
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of  fact  to  be  detennined  bj  the  jurj. — Oeterholm,  Admr.^  y.  Butte 
Electric  By.  Co.,  193. 

Settlement  of — Objectione  Beviewable. 

8.  In  its  review  of  an  alleged  erroneoxui  instraction,  the  supreme 
court  is  limited  under  section  6746,  Bevised  Codes,  to  the  particular 
objection  to  it  urged  upon  the  trial  court  at  the  time  the  instructions 
were  settled. — ^Humber  v.  Marshall,  267. 

Instructions  must  Belate  to  Facts. 

9.  Instructions  to  the  jury  must  relate  to  the  facts  given  in  evidence 
in  the  particular  ease.--State  v.  Evans,  367. 

Negligence — Condition  of  Machinery — Ordinary   Oare— EIrroneous  Instruc- 
tion. 

10.  Since  the  measure  of  defendant's  duty  was  to  exercise  only  ordi- 
nary care  to  provide  a  threshing-machine  engine  in  a  reasonably  safe 
condition  and  to  exercise  the  same  care  to  maintain  it  in  that  con- 
dition, it  was  gross  error  to  instruct  the  jury  that  an  engine  in  a 
reasonably  safe  condition  means  one  which  combines  the  greatest 
safety  with  practical  use,  inasmuch  as  only  an  engine  mechanically 
perfect  eould  meet  such  requirement. — CNeil  v.  Christian,  460. 

INSUEANCB. 

Health  Insurance — ^Nonpayment  of  Premium — ^What  Does  not  Constitute. 

1.  Where  plaintiff,  insured  against  sickness,  had  assigned  his  wages 
to  defendant  company  to  the  extent  of  the  monthly  premium  due 
thereon,  seeing  to  it  that  there  was  always  sufficient  money  in  the 
hands  of  his  employer  to  meet  payment,  and  defendant  looked  to  the 
latter  for  payment  and  collected  the  premiums  from  him,  the  em- 
ployer never  refusing  to  pay  upon  demand,  failure  to  make  certain 
payments  was  ascribable  to  defendant  and  not  to  the  insured,  and 
therefore  the  policy  did  not  lapse  on  account  of  nonpayment. — Wick 
V.  Western  Life  &  Casualty  Co.,  553. 

Same — Preliminary  Notice  of  Disability — Character  of  Proof. 

2.  Held,  that  the  provision  in  a  health  policy  requiring  written  notice 
within  ten  days  after  commencement  of  disability  from  sickness,  must 
be  read  in  connection  with  section  5628,  Bevised  Codes,  providing  that 
where  preliminary  proof  of  loss  is  required  by  a  policy,  the  insured 
need  not  give  such  proof  as  is  necessary  in  a  court  of  justice,  it  being 
sufficient  if  he  give  the  best  evidence  which  it  is  in  his  power  to  give 
at  the  time;  Md,  further,  that  conditions  may  be  such  as  to  relieve 
insured  from  giving  any  notice  whatever  except  that  contained  in  his 
final  proof  of  disability. — ^Wick-  v.  Western  Life  &  Casualty  Co.,  553. 

Same — ^Best  Notice  Possible  Under  Circumstances — Questions  for  Jury. 

3.  Where  plaintiff,  two  days  after  being  taken  ill,  lost  his  senses  and 
remained  in  that  condition  for  thirty-five  days,  when  he  requested  a 
friend  to  notify  defendant,  the  questions  whether  the  circumstances 
were  such  as  to  excuse  the  giving  of  the  notice  stipulated  for  in  the 
policy,  other  than  the  proof  of  loss  or  disability,  or  whether  he  gav^ 
the  best  notice  within  his  power  at  the  time,  were  questions  of  fact 
for  the  jury. — ^Wick  v.  Western  Life  &  Casualty  Co.,  553. 

INTEBEST. 

On  bequests — ^When  beneficiary  not  entitled  to, — see  Executors  and  Ad- 
ministratorsj  8. 
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INTOXICATING  LIQUORS. 
Sale,— see  Criminal  Law,  66-77. 

Search-warrants — Improper  Issuance. 

1.  Seareh-warrant  held  improperly  issued,  under  decision  in  the  ease 
of  State  ex  rel  Samlin  v.  District  Court,  59  Mont.  600.— State  ex,  reL 
Hogue  V.  O'Brien,  178. 

INTOXICATION. 
Evidenoe — ^Admissibility, — see  Personal  Injuries,  20. 

ISLANDS. 
Patent  to  land  abutting  on  river  does  not  include, — see  Beal  Property,  12. 

JAILS. 
Sheriffs  entitled  to  compensation  received  by  counties  for  subsistence  of 
federal  prisoners, — see  Counties,  2-5. 

JUDGMENTS. 

Bight  to  nominal  damages  insufficient  to  warrant  reversal  of  judgment, — 
see  Damages,  6. 

On  Pleadings — When  Improper. 

1.  Where  an  issue  of  fact  is  raised  by  the  allegations  of  the  com- 
plaint by  denials  controverting  them,  a  judgment  on  the  pleadings  is 
improper. — Aiken  v.  City  of  Glendive,  1. 

Dismissal  of  Action — Default — Neglect  to  Demand  Entry  of  Judgment. 

2.  The  six  months  period  at  the  expiration  of  which  an  action  may 
be  dismissed  by  the  court,  under  section  6714,  Revised  Codes,  if  the 
party  entitled  to  judgment  neglects  to  demand  and  have  the  same 
entered,  does  not  commence  to  run  from  date  of  entry  of  default,  in 
a  personal  injury  action,  but  from  the  date  of  final  submission,  t.  e., 
production  of  proof  by  plaintiff. — Batchoff  v.  Butte  Pacific  Copper 
Co.,  179. 

Default  Judgment — ^Premature  Entry — Error  Within  Jurisdiction. 

3.  Premature  entry  of  default  constitutes  error  within  jurisdiction, 
the  judgment  following  being  voidable,  not  void. — Batchoff  v.  Butte 
Pacific  Copper  Co.,  179. 

Same — Refusal  to  Vacate — Appealable  Order. 

4.  An  order,  made  after  judgment,  denying  a  motion  to  set  aside  a 
default  and  judgment,  is  appealable  under  section  7098,  Revised  Codes; 
hence  where  no  appeal  was  taken,  the  alleged  error  in  refusing  the 
motion  was  not  reviewable  on  appeal  from  the  judgment.  (On  re- 
hearing.)— Batchoff  V.  Butte  Pacific  Copper  Co.,  179. 

Appeal  from  Judgment — Record  on  Appeal — Bills  of  Exception. 

5.  Heldy  that  the  provision  of  section  7112,  Revised  Codes,  requiring 
that  the  record  on  appeal  from  a  final  judgment  shall  contain  the 
judgment  and  any  bi&s  of  exception  upon  which  appellant  relies,  re- 
fers to  only  such  bills  of  exceptions  as  are  settled  under  sections  6787 
and  6788  or  are  used  on  motion  for  new  trial,  and  that  therefore  any 
bill  not  so  settled  or  used  cannot  be  considered  on  such  appeal.  (On 
rehearing.) — Batchoff  v.  Butte  Pacific  Copper  Co.,  179. 

Federal  Courts — Ees  Ad  judicata — Claims  Against  Estate — Payment. 

6.  Plaintiff  brought  action  in  the  United  States  district  court  to 
recover  interest  due  from  an  estate  on  money  belonging  to  plaintiff 
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and  used  by  decedent  in  his  lifetime  while  acting  as  plaintiif's 
guardian.  Defendant  interposed  the  defenses  of  the  statute  of  limi- 
tations, laches  and  noncompliance  with  the  statute  of  nonelaim. 
Judgment  for  plaintiff  was  affirmed  on  appeal  to  the  circuit  court  of 
appeals.  Basing  his  claim  upon  the  judgment  thus  obtained,  plaintiff 
made  demand  upon  the  executrix  for  pa3rment.  The  executrix  sub- 
mitted her  final  report  to  the  state  district  court  and  petitioned  for 
distribution  of  the  estate  and  payment  of  outstanding  claims,  stating 
that  the  claim  of  plaintiff  had  not  been  paid.  A  beneficiary  of  de- 
cedent filed  objections  to  payment  of  plaintiff's  claim  on  grounds  the 
same  as  those  urged  in  the  federal  court.  A  trial  was  had  in  the  dis- 
trict court  sitting  in  probate,  evidence  heard  and  judgment  rendered 
for  plaintiff.  Held,  that  the  questions  raised  by  the  objections  were 
foreclosed  by  the  judgment  of  the  federal  court,  that  the  judgment 
of  that  court  was  conclusive  under  the  doctrine  of  res  ad  judicata,  and 
that  the  action  of  the  trial  court  in  again  trying  the  same  question 
determined  by  the  federal  court  was  error. — In  re  Smith's  Estate,  276. 

Same — State   Court's   Befusal    to    Give    Effect    to    Judgment   of    Federal 
Court — Federal  Question. 

7.  Where  a  state  court  refuses  to  give  effect  to  a  judgment  of  the 
federal  court  upon  a  point  in  dispute,  and  within  its  jurisdiction,  a 
federal  question  arises  under  the  laws  of  the  United  States  establish- 
ing the  circuit  court  and  vesting  it  with  jurisdiction. — In  re  Smith's 
Estate,  275. 

Against   Kxecutors  and   Administrators — Establishment   of   Claim   Against 
Estate. 

8.  A  judgment  against  an  executor  or  administrator  upon  a  claim 
against  the  estate  establishes  the  claim  to  be  paid  in  due  course  of 
administration. — In  re  Smith's  Estate,  276. 

Against  Executors  and  Administrators — Binding  upon  Whom. 

9.  A  judgment  against  the  executor  or  administrator  of  an  estate  is 
in  effect  a  judgment  against  the  estate,  and  all  persons  interested  in 
the  estate,  whether  they  be  heirs,  legatees  or  creditors,  as  privies  are 
foreclosed  by  it  on  the  merits  of  the  claim. — In  re  Smith's  Estate, 
276. 

Same — Who  are  Privies. 

10.  Privies  are  those  who  are  so  connected  with  the  parties  in  estate, 
or  blood  or  in  law,  as  to  be  identified  with  them  in  interest,  and 
consequently  to  be  affected  with  them  by  the  litigation,  such  as  heir 
and  ancestor,  executor  and  testator,  etc. — In  re  Smith's  Estate,  276. 

What  Deemed  Adjudicated. 

11.  A  right,  question  or  fact,  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction  as  a  ground  of  re- 
covery, cannot  be  disputed  in  a  subsequent  suit  between  the  same 
parties  or  their  privies. — In  re  Smith's  Estate,  276. 

Decisions  of  Appellate  Courts — Conclusiveness. 

12.  The  judgments  of  appellate  courts  are  as  conclusive  as  those  of 
any  other  courts,  and  they  not  only  establish  facts,  but  also  settle  the 
law,  so  that  the  law  as  decided  upon  any  appeal  must  be  applied  in 
all  the  subsequent  stages  of  the  cause. — In  re  Smith's  Estate,  276. 

Conclusiveness  of  Federal  Judgment. 

13.  The  judgment  or  decree  of  a  federal  court  is  binding  and  perfect 
between  the  parties  until  reversed,  without  regard  to  any  adverse 
opinion  or  judgment  of  any  other  court  of  merely  concurrent  juris- 
diction, and  its  integrity,  validity  and  effect  are  complete  ?n  all  re 
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■peeto  between  all  parties  in  evei7  suit  and  in  ererf  f omm  when  it 
is  legitimatelj  produced  as  the  fonndation  of  an  action  or  of  a  de- 
fense, either  by  plea  or  in  proof,  as  it  would  be  in  maj  other  eiieum- 
stances. — In  re  Smith's  Estate,  276. 

Certiorari — Satisfaction  of  Judgment — Subsequent  Annulment  firror. 

14.  Where  a  judgment  rendered  by  a  justice  of  the  peace  in  an 
action  on  a  promissory  note  and  an  open  account  had  been  satisfied 
by  sale  of  personal  property  under  execution,  and  thus  ceased  to  exist, 
the  district  court  on  certiorari,  was  without  power  to  annul  and  set  it 
aside  as  having  been  entered  without  jurisdiction. — State  ez  rel.  Baird 
T.  Anderson,  515. 

JUDICIAL  NOnCR 
Distance  between  cities  in  state, — see  Evidence,  13. 


JUBISDICnON. 
See,  also,  particular  court  or  body. 
Of  offense  against  federal  and  state  laws, — see  Criminal  Law,  48. 


JUBT. 
See,  also,  Change  of  Venue;  Criminal  Law;  Verdicts. 

Findings  advisory, — see  Findings,  2. 

May  not  arbitrarily  disregard  unimpeached  testimony, — see  ITndence,  S. 

Trial  by — ^What  does  not  constitute  denial  in  action  in  ejectment,- 
Real  Property,  20. 

Verdict — Order  Setting  Aside  Under  Guise  of  Correcting  Minutes,  Void. 

1.  Held,  that  a  verdict  arrived  at,  received  and  filed  in  regular 
manner,  eight  of  the  jurors,  upon  their  poll,  answering  in  the  affirm- 
ative, could  not  be  set  aside  on  motion,  supported  by  the  affidavit  of 
one  of  them  to  the  effect  that  he  had  answered  in  the  negative,  ask- 
ing specifically  that  it  be  set  aside,  under  the  pretension  that  its 
purpose  was  merely  to  correct  the  minutes  of  the  court. — Currey  y. 
Butte  Electric  By.  Co.,  146. 

Misconduct  of  Jury — Verdict — Impeachment  by  Affidavit. 

2.  Since  a  juror  may  not  impeach  his  verdict  directly  by  affidavit, 
impeachment  thereof  is  not  permissible  by  the  affidavit  of  another 
detailing  admissions  and  declarations  made  by  the  juror  after  trial 
showing  that  he  was  prejudiced  while  acting  as  such. — State  v. 
Stein,  441. 

Selection  of  Jury — ^Becourse  to  Jury-box  No.  3 — When  Proper. 

3.  In  a  criminal  prosecution,  where  the  regular  panel  of  jurors  had 
been  so  far  depleted  that  a  sufficient  number  did  not  remain  from 
which  to  obtain  a  jury,  and  a  sufficient  number  could  not  be  obtained 
otherwise  without  great  delay  and  expense,  the  court  did  not  err  in 
directing  a  special  venire  drawn  from  jury-box  No.  3  to  complete  the 
jury. — State  v.  Showen,  474. 

Same — When  Recourse  to  Special  V^ire  not  Improper. 

4.  Where  the  record  discloses  that  defendant  did  not  exhaust  his 
peremptory  challenges  and  that  he  was  accorded  a  fair  trial,  the  con- 
tention that  the  court  erro&eously  excused  members  of  the  regular 
panel,  making  recourse  to  a  special  venire  necessary,  is  without  merit, 
unless,  by  rejecting  qualified  persons,  the  necessity  of  accepting  others 
not  qualified  had  been  purposely  created. — State  v.  Showen,  474. 
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JUSTICE  COUBTS. 

Judgment — Annulment  after  satisfaction  on  certiorari  unauthorized^ — see 
Certiorari;  1. 

Entries  in  docket,  when  parol  evidence  admissible, — see  Evidence,  9. 

Cities  and  Towns — Police  Courts — Appeal. 

1.  Meld,  that  an  appeal  by  a  city  does  not  lie  in  a  cause  tried  under 
sections  9584-9628,  Bevised  Codes,  governing  criminal  procedure  in 
police  or  justice  courts. — City  of  Miles  City  v.  Drum,  451. 

LACHES. 

Conveyance  of  real  property  from  husband  to  wife — Besulting  tru8t,-Hiee 
Husband  and  Wife,  7. 

LAND  DEPARTMENT— FEDERAL. 

Surveys — ^Authority  of  surveyors — Errors  by  surveyors  and  department-^ 
Effect— Patent,~flee  Real  Property,  7,  9-12, 

LARCENY. 
See  Criminal  Law,  2,  21-^,  33^7|  40-^4. 

LAW  OP  CASE. 
See,  also.  Judgments,  12, 

Instruction  not  objected  to, — see  Instructions,  5. 

LEGACIES. 
Lapsed — Pass  as  intestate  property, — see  Executors  and  Administrators,  6. 

LICENSE  FEES. 

Foreign  corporations — Capital  stock — Certificate  of  increase — ^Filing  fees, — 
see  Corporations,  3,  4. 

LIMITATIONS  OP  ACTIONS. 
Bight  of  Action — Time. 

1.  Where  a  right  of  action  granted  by  statute  is  dependent  upon  the 
expiration  of  a  certain  time,  the  limitation  thus  fixed  is  of  the  essence 
of  the  right,  and  one  seeking  to  enforce  it  must  show  affirmatively 
that  he  has  complied  with  its  provisions. — ^Briggeman  v.  Corrigan,  205. 

MALICIOUS  PROSECUTION. 

Complaint — Sufficiency. 

1.  Complaint  in  an  action  for  malicious  prosecution  examined  and 
held  sufficient  to  state  a  cause  of  action. — Hawley  v.  Richardson,  178. 

Warrant  of  Arrest — ^Best  Evidence — Parol  Evidence — ^Harmless  Error. 

2.  In  the  absence  of  proof  of  the  loss  or  destruction  of  the  warrant 
on  which  plaintiff,  in  an  action  for  malicious  prosecution,  was  arrested 
and  brought  into  court,  parol  evidence  of  its  contents  or  of  the  con- 
tents of  the  indorsement  thereon  was  erroneously  admitted;  error, 
however,  held  to  have  been  cured  by  subsequent  proof  of  loss  of  the 
warrant. — Hawley  v.  Richardson,  178. 

Evidence  of  Plaintiff's  Discharge — ^When  Parol  Evidence  Admissible. 

3.  The  best  evidence  of  plaintiff's  discharge  after  preliminary  ex- 
amination on  a  charge  of  grand  larceny  was  the  indorsement  on  the 
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warrant  ob  which  he  was  arrested,  and  not  the  entries  on  the  magis- 
trate's docket;  but,  upon  proof  of  the  loss  of  the  warrant,  parol 
evidence  was  admissible  to  prove  the  fact  of  his  discharge. — Hawlej 
V.  Richardson,  178. 

Proof  of  Filing  Complaint — ^Presumptions. 

4.  Plaintiff  in  an  action  for  malicious  prosecution  was  not  required 
to  prove  that  the  complaint  against  him  was  actually  filed,  where 
defendant  admitted  that  he  subscribed  and  swore  to  it,  in  view  of 
the  presumption  (sec.  7962,  subd.  15,  Bev.  Codes)  arising,  upon 
proof  that  a  warrant  was  issued  and  proceedings  had  under  it,  that 
official  duty  was  regularly  performed  and  that  the  complaint  was 
duly   filed. — ^Hawley  v.   Biehvdson,   178. 

Parol   Evidence  of  Entries  in  Justice's  Docket,  When  Admissible. 

5.  Where  the  entries  in  a  justice's  docket  in  the  matter  of  plaintifTs 
arraignment  on  a  charge  of  grand  larceny  were  incomplete  and 
uiUBtelligible,  parol  testimony  was  admissible  to  show  that  a  pre- 
liminary examination  was  had. — Hawley  v.  Bichardson,  178. 

Probable  Cause— -Nonprofessional  Advice  not  Admissible  in  Evidence. 

6.  In  an  action  for  malicious  prosecution,  evidence  that  defendant 
in  instituting  the  prosecution  acted  upon  the  advice  of  nonprofessional 
persons  is  inadmissible  to  show  probable  cause. — Hawley  v.  Bichardson, 
178. 

Same — Proper  Instruction. 

7.  An  instruction  that  to  constitute  probable  cause  justifying  the  in- 
stitution of  a  criminal  prosecution,  it  is  only  necessary  tluit  there 
should  be  evidence  which  reasonably  warrants  a  belief  in  the  guilt  of 
the  accused  and  that  it  need  not  be  sufficient  to  insure  a  conviction, 
properly  stated  the  law. — Hawley  v.  Bichardson,  178. 

Malice — Want  of  Probable  Cause — Proper  Kefusal  of  Instruction. 

8.  Befusal  of  a  requested  instruction  that  the  discharge  of  plain- 
tiff, in  an  action  for  malicious  prosecution,  by  a  justice  of  the  peace, 
after  a  preliminary  examination,  was  not  any  evidence  whatsoever  of 
malice  on  the  part  of  defendant  or  of  want  of  probable  cause,  from 
which  malice  may  be  implied,  was  proper. — Hawley  v.  Bichardson,  178. 

Probable   Cause — Improper  Instruction. 

9.  An  instruction  requested  by  defendant  that,  in  determining 
whether  there  was  probable  cause  for  instituting  the  criminal  pro- 
ceedings, the  jury  might  make  some  allowance  for  the  fact  that  de- 
fendant felt  himself  injured  by  the  offense  which  he  alleged  plaintiff 
had  committed,  and  under  the  circumstances  could  not  be  held  as 
likely  to  draw  his  conclusions  with  the  impartiality  of  a  disinterested 
person,  held  improper  as,  in  effect,  commenting  on  the  evidence. — 
Hawley  v.  Bichardson,  178. 

Same. 

10.  An  instruction  that  probable  cause  is  a  reasonable  ground,  or 
a  suspicion  supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  an  ordinarily  prudent  and  cautious  man  acting 
impartially  and  honestly  in  believing  a  crime  has  probably  been 
committed,  was  improper,  as  requiring  the  party  making  a  criminal 
complaint  to  act  with  entire  impartiality,  and  as  not  taking  into 
account  the  circumstances  surrounding  him  at  the  time. — Hawley  v, 
Bichardson,   178. 

Commission  of  Crime — Improper  Instruction. 

11.  An  instniction  offered  by  defendant  stating,  among  other  things, 
-.-*  «|.jjg  policy  of  the  law  is  to  favor  prosecutions  for  crime"  was 
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properly  refused,  as   calculated  to  lead  the  jury  to   infer  that,  in 
the   opinion   of   the   court,   plaintiff   was    guilty   of    the   crime   with 
which  he  had  been  charged  by  defendant. — Hawley  y.  Bichardson,  178. 
Definition  of  Crime  Charged  Against  Plaintiff — Proper  Instruction. 

12.  An  instruction  defining  grand  larceny  in  the  language  of  the 
statute  was  properly  given,  as  furnishing  a  standard  by  which  the 
jury  might  determine  whether  the  facts  and  circumstances  were  such 
as  to  warrant  defendant  in  an  action  for  malicious  prosecution,  in 
believing  that  plaintiff  was  guilty  of  that  crime. — ^Hawley  ▼.  Bichard-' 
son,  178. 

Evidence — Sufficiency. 

13.  Evidence  examined  and  held  sufficient  to  take  the  case  (an  ac- 
tion for  malicious  prosecution)  to  the  jury  and  to  justify  the  court's 
refusal  of  a  new  trial. — Hawley  ▼.  Bichardson,  178. 

Improper  Element  of  Damage — ^Instructions. 

14.  Money  paid  by  plaintiff  to  an  attorney  in  opposition  to  extra- 
dition proceedings,  which,  after  a  preliminary  hearing,  he  abandoned 
and  returned  to  Montana  voluntarily,  was  too  remote  an  element  of 
damages,  and  an  instruction  that  the  jury  might  take  this  item  of 
expense  into  consideration  in  arriving  at  their  verdict  was  error.— 
Hawley   ▼.   Bichardson,    178. 

MAPS. 
Exhibits— Admissibility, — see   Criminal   Law,    15. 


MABKBT  VALUE. 
Evidence — Sufficiency, — see    Contracts,     10. 

MASTEB  AND  SERVANT. 
See  Personal  Injuries. 

MEASUBE  OF  DAMAGEa 
See  Damages. 

MINES   AND  MINING. 

Mining  Claims — Adverse   Claim — Complaint. 

1.  In  an  action  to  determine  ^.n  adverse  claim  to  a  lode  mining 
claim,  the  complaint- is  sufficient  if  plaintiff  by  appropriate  allegations 
shows  his  right  to  the  ground  covered  by  his  location,  without  aUeg- 
ing  the  nature  of  defendant's  claim,  the  duty  of  doing  so  devolving 
upon  defendant. — Lehman  v.  Sutter,  97. 

Same — Complaint — ^Location — ^Defect  in  Becorded  Certificate— <k)mp]aint-^ 
Immaterial  Allegations. 

2.  In  view  of  the  provision  of  section  2293,  Bevised  Codes,  that  de- 
fects in  a  recorded  certificate  of  location  of  a  mining  claim  shall  not 
be  deemed  material  where  the  person  relying  on  the  defects  made  his 
location  with  notice  thereof,  allegations  in  his  complaint,  in  an  action 
to  determine  an  adverse  claim,  relating  to  such  defects  are  imma- 
terial.— ^Lehman  v.  Sutter,  97. 

Same — When  Land  not  Subject  to  Location. 

3.  Mining  ground  covered  by  valid  and  subsisting  locations  is  not 
public  domain  and  therefore  not  open  to  exploration  and  purchase 
under  the  federal  statute. — ^Lehman  v.  Sutter^  97* 

60  Mont.— 48 
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Same — LoestioD  Within  SubaietiDg  daim   Void. 

4.  An  attempted  location  of  a  mining  claim,  bated  apon  a  diaeorery 
within  a  then  valid  and  BubaiEtiug  claim,  ia  void  for  the  pnipOM  of 
lajiag  the  foundation  fof  an  advene  claim,  and  does  not  attaeb 
upon  the  Bulwequent  failure  of  the  first  locator  to  do  the  reqai^ed 
annual    assesement    nork. — Lehman   t.   Sutter,   97. 

Same — E^ilure   to   Do   AsaesHment   Work — ECFeet. 

5.  A  location  of  a  mining  claim  upon  ground  covered  bj  a  valid  and 
■ubsiBting  ekin,  at  a  time  when  the  senior  locator  is  not  in  defaidt 
tinder  state  or  federal  lans,  is  subordinate  to  a  relocation  by  m 
stranger  made  after  the  rights  of  the  first  locator  lapsed  because  of 
failure  to  do  the  annual  aasetement  work. — Lehman  v.  Sutter,  97. 

Same— Relocation   by   Owner— When   Valid. 

6.  Under  section  2289,  Revised  Codes,  the  locator  or  claimant  may 
at  an^  time  relocate  bis  own  claim  for  any  purpose  other  than  to 
avoid  the  doing  of  the  annual  aasessmant  work,  provided  be  complies 
in  alt  respects  with  the  requirements  of  sections  22S3,  2284  and  22S6, 
Revised   Codes.— Lehman    v.    Sutter,    97, 

Same — Abandonment — Eights   of    Nonconsenting   Cotenant. 

7.  Where  three  or  four  cotenants  of  mining  claims  abandoned  tbem 
by  relocating  other  claims  covering  the  same  ((round,  the  righta  of  the 
fourth  remained  unaffected  by  their  abandonment  and,  therefore,  as 
to  tbe  latter  the  claims  thus  abandoned  remained  valid  and  subsisting 
claims   until    forfeited.— Lehman   v.    Sutter,   97. 

Same — ABSesiiment  Work — Preserves   Claimant's  Right,  Until  Wien. 

8.  Representation  work  done  on  a  mining  claim  during  any  one  year 
is  EufBeient  to  preserve  tbe  claimant's  right  until  the  31st  of  Decem- 
ber of   the  next  year. — Lehman   v.   Sutter,  97. 

Same — Relocation   by   Owner— When   Ineffectual. 

9.  Where  relocatorg  of  their  own  claims  did  not  do  the  excavation 
work  required  to  be  done,  under  section  2289,  Revised  Codes,  before 
another  had  located  the  same  ground,  their  attempted  relocations  were 
nucatorv. — Lehman   v.   Sutter,  97. 

lining  claims  and  mill  sites  conveyed  a  certain 
laintjff's  predceesBor,  reserving  in  itself  tbe  luni- 

a  fiume  connecting  witb  a  quartE-mill  on  the 
0  a  right  of  way  for  a  road  tbereto,  the  right 
tilings  on  the  portion  conveyed,  etc,  Tbe  re- 
erty  was  sold  to  defendant's  predecessor  in  in- 
ilaintiff  acquired  title  witb  full  knowledge  of 
that  water  conveyed  through  the  flume  waa 
the  mill,  and  that  therefore,  while  the  deed  did 

tbe  right  to  so  convey  tbe  water,  he  took  title 
with  an  implied  easement  in  defendant  to  use 
—Pioneer   Mining   Co.   v.    Bannack   Gold   Mining 


Use  of  Water. 

142.  Revised  Codes,  the  location  of  a  flume  main- 

of  another,  as  well  as  the  use  of  tbe  water 

nay  be  changed,  provided  tbe  change  adds  no 
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new  burdens  to  the  servient  estate  or  causes  additional  damage 
thereto. — Pioneer  Mining  Co.  v.  Bannaek  Gold  Mining  Co.,  254. 

Ejectment — ^Bight  to  Nominal  Damages — Insufficient  to  Warrant  Beversal 
of  Judgment. 

13.  Where,  in  an  action  in  ejectment,  the  property  involved  con- 
sisting of  mining  claims,  the  only  meritorious  claim  for  damages  was 
based  upon  an  encroachment  of  plaintiff's  land  by  the  erection  of  a 
toilet  erected  for  temporary  use,  the  injury  complained  of  was  too 
small  to  be  a  basis  for  the  computation  of  damages,  unless  merely 
nominal,  and  therefore  insufficient  to  warrant  reversal  of  the  judg- 
ment otherwise  proper. — Pioneer  Mining  Co.  v.  Bannaek  Gold  Mining 
Co.,  254. 

iMINOBS. 
See  Infante. 

MINUTES. 
Of  district  court — ^What  does  not  constitute  correction,-Hsiee  Verdicts,  3. 
New  trial — On  minutes  of  court — ^Presumptions, — see  New  Trial,  6,  9. 

MISDEMEANOBa 

Prior  conviction — Impeachment  of  witness — Improper  cross-examination,—* 
see  Criminal  Law,  66. 

MOETGAGES. 
See,  also,  Contracts,  15;  Conversion,  1-4;  Promissory  Notes,  1-4. 

Chattel   Mortgages — Conditional  Sale   Contracts — Recordation — ^Assignment 
— Bights  of  Assignee  of  Bona  Fide  Mortgagee. 

1.  Where  a  chattel  mortgage,  executed  by  the  purchaser  of  the  prop- 
erty under  a  conditional  sale  contract,  was  filed  for  record  prior  to 
the  recordation  of  the  contract,  it  was  as  valid  in  the  hands  of  the 
assignee  of  the  mortgage  as  it  was  in  those  of  the  bona  fide  mort- 
gagee for  value  and  without  notice,  even  though  the  assignee  may 
have  had  actual  notice  of  the  existence  of  the  conditional  contract 
of  sale  at* the  time  of  the  assignment. — Hoeller  v.  Moog,  74. 

Same — Conditional  Sales — Bight  of  Purchaser  to   Mortgage  Property. 

2.  The  purchaser  of  personal  property  under  a  conditional  sale  con- 
tract whereby  title  was  reserved  in  the  seller  until  full  payment 
made  had  a  mortgageable  interest  in  it  (section  5757,  Bev.  Codes,  as 
amended.  Laws  1913,  Chap.  86). — HoeUer  ▼.  Moog,  74. 

MOTIONS. 
Nature,  How  Determined. 

1.  As  the  nature  of  an  action  must  be  determined  by  the  pleadings, 
regardless  of  the  designation  given  it  by  the  parties,  so  an  order 
granting  a  motion  must  be  judged  by  its  effect  rather  than  by  its 
wording. — Currey  v.  Butte  Electric  By.  Co.,  146;  State  v.  Stein,  441. 

MOTIVE. 
Evidence, — see  Criminal  Law,  28,  41. 

MUBDEB. 
See  Criminal  Law,  11-20,  60-^5,  78-87. 
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NEGLIGENCa 
See,  alto,  Personal  Injnrief. 

Dertmetion  of  grain  stacks  by  sparks  from  threshing  maehine— I'Voiimate 
eanse — Complaint — Insufficiency,— see   Pleading   and   Ptaetiee,  29,   30. 

Of  driyer  of  antomobile — Railroad  crossing  accident, — see  Railroads,  9,  10. 
Ordinary  care  to  provide  and  maintain  machinery  in  eonditioiH— Erroneous 
instruction, — see  Instructions,  10. 

NEGOTIABLE   INSTRUMENTa 
See  Promissory  Notei. 

NEWSPAPERS. 

Motion  for  change  of  yenue  based  on.  newspaper  artides,— -see  Criminal 
Law,  79. 

NEW  TRIAL. 
See,  also,  Criminal  Law. 

Inadequacy  of  damages — ^When  new  trial  will  not  be  ordered, — see  Per- 
sonal Injuries,  24. 

Power  of  supreme  court  to  award  adequate  damages  without  awarding 
new  trial, — see  Personal  Injuries,  23. 

Quotient  verdict, — see  Personal  Injuries,  3. 

Insufficiency  of  Evidence— Refusal,  When  Error. 

1.  The  advantageous  position  occupied  by  the  juiy  and  the  lower 
court  in  weighing  the  testimony  of  witnesses  who  appear  before  them 
in  a  personal  injury  action  does  not  prevent  a  reversal  of  the  order 
denying  a  new  trial  on  the  ground  of  insufficiency  of  the  evidenee, 
where  the  testimony  supporting  the  verdict  is  highly  improbable  or 
incredible  or  is  inherently  impossible  in  view  of  the  physical  facts. — 
Casey  v.  Northern  Pacific  Ry.  Co.,  56. 

Discretion — Appeal  and  Error. 

2.  It  is  only  for  manifest  abuse  of  discretion  on  the  part  of  th«» 
trial  court  in  granting  or  refusing  a  new  trial  that  its  action  will  be 
reversed  on  appeal— ^tettheimer  v.  City  of  Butte,  111. 

Motion  Lies,  When.  ' 

3.  A  motion  for  a  new  trial  lies  where  an  issue  of  fact  was  wrong- 
fully or  erroneously  determined  by  the  jury  or  by  direction  of  the 
court. — ^Buckhouse  v.  Parsons,  156. 

Directed  Verdict — Motion  by  Both  Parties. 

4.  Where  both  parties  moved  for  a  directed  verdict,  thus  in  effeet 
submitting  the  cause  upon  an  agreed  statement  of  facts,  the  court 
may  nevertheless  grant  the  defeated  party  a  new  trial  if  it  deems 
the  verdict  as  directed  by  it  erroneous. — ^Buckhouse  v.  Parsons,  156. 

When  Proper. 

5.  A  motion  for  new  trial  because  of  insufficiency  of  evidence  to 
justify  the  verdict  moves  the  discretionary  powers  of  the  court,  while 
one  based  on  alleged  error  of  law,  occurring  at  the  trial  and  excepted 
to  by  the  defendant,  presents  a  question  of  strict  legal  right,  but 
in  either  case  the  granting  of  the  motion,  if  sustained  by  the  record, 
is  proper. — Buckhouse  v.  Parsons,  156. 
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On  Minutes  of  Court — Presumptions. 

6.  Where  the  notice  of  intention  to  moye  for  a  new  trial  was  based 
upon  the  minutes  of  the  court  and  a  bill  of  exceptions  thereafter  to 
be  settled,  and  the  record  on  appeal  from  the  order  granting  a  new 
trial  was  silent  as  to  the  existence  of  a  bill  of  exceptions,  the  su- 
preme court  will  presume  that  the  order  was  made  upon  the  minutes, 
the  burden  of  showing  that  it  was  not  so  made  having  been  upon 
respondent. — Price  v.  Northern  Pacific  By.  Co.,  166. 

Grounds^Notice  of  Intention  Controlling. 

7.  Since  the  party  moving  for  a  new  trial  may  be  heard  only  upon 
the  grounds  urged  in  his  notice  of  intention,  where  movant  in  his 
notice  to  the  adverse  party  stated  that  he  would  call  his  motion  for 
hearing  on  a  certain  day  and  that  the  motion  would  be  made  pur- 
suant to  the  notice  of  intention  ''and  upon  the  records  and  files  in 
said  action,"  he  neither  added  to  nor  detracted  from  the  grounds 
of  the  motion  itself  by  the  words  quoted. — ^Price  v.  Northern  Pacific 
By.  Co.,  166. 

Diligence   in  Bringing  Motion   to  Hearing — ^Discretion. 

8.  The  question  whether  diligence  was  or  was  not  shown  in  present- 
ing a  new  trial  motion  for  hearing  is  addressed  to  the  discretionary 
power  of  the  trial  court,  reviewable  only  in  case  of  abuse  of  its 
discretion. — Price  v.  Northern  Pacific  By.  Co.,  166. 

Hearing — ^Diligence — ^Presumptions. 

9.  In  the  absence  of  an  affirmative  showing  that  the  trial  court 
abused  its  discretion  in  hearing  a  motion  for  new  trial  eleven  months 
after  notice  of  the  motion,  it  will  be  presumed  on  appeal  that  it 
was  heard  at  the  earliest  practicable  period  after  notice,  as  required 
by  section  6797,  Bevised  Codes,  where  the  motion  was  based  upon  the 
minutes  of  the  court. — Price  v.  Northern  Pacific  By.  Co.,  166. 

Hearing — ^Diligence — ^Duty  of  Parties. 

10.  While  primarily  the  duty  of  calling  a  motion  for  new  trial  for 
hearing  at  the  earliest  practicable  period  after  notice  of  motion  de- 
volves upon  movant,  the  adverse  party  may  do  so  if  he  feels  aggrieved 
by  delay,  and  where  he  does  not,  he  is  not  in  position  to  complain. — 
Price  V.  Northern  Pacific  By.  Co.,  166. 

What  is  not  "Newly  Discovered  Evidence." 

11.  An  affidavit  in  support  of  a  motion  for  a  new  trial  following 
a  conviction  for  attempted  rape  that  the  prosecuting  witness,  some 
five  months  before  the  trial,  said  to  affiant  that,  if  defendant  didn't 
**fork  over,"  she  "would  send  him  over  the  road  for  the  rest  of  his 
life,"  was  not  "newly  discovered  evidence"  within  the  meaning  of 
section  9350,  Bevised  Codes,  that  expression  meaning  evidence  dis- 
covered since  the  trial. — State  v.  Prouty,  310. 

Newly   Discovered   Evidence — Affidavit  of  Defendant  Bequired. 

12.  Failure  of  defendant  to  show  by  his  own  affidavit  that  alleged 
newly  discovered  evidence  was  not  known  to  him  at  the  time  of  the 
trial  warrants  refusal  to  grant  a  retrial,  affidavits  of  others  in  that 
regard  being,  as  a  general  rule,  insufficient. — State  v.  Prouty,  310. 

Same — ^Affidavits — Insufficiency. 

13.  Affidavits  in  support  of  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  considered,  where  it  is  not 
shown  that  the  matters  therein  contained  were  not  discovered  and 
known  by  defendant  before  the  conclusion  of  the  trial. — State  ▼• 
Bennett,  355. 
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Same — When  not  to  be  Granted. 

14.  A  new  trial  asked  for  on  the  ground  of  newly  discovered  evi- 
dence, based  on  a  stipulation  of  counsel  that  after  trial  and  sentence 
events  occurred  which  showed  that  defendant  did  not  profit  from  his 
crime,  but  that  others  obtained  the  money  from  the  pla49e  where  it 
was  hidden  by  defendant,  cannot  be  granted  by  the  supreme  court 
for  the  purpose  of  enabling  him  to  obtain  a  lighter  sentence  than  the 
court  imposed  in  the  absence  of  such  knowledge. — State  v.  Stevens, 
390. 

Same — Cumulative   evidence^Impeachment   of   witness. 

15.  Where  alleged  newly  discovered  evidence  is  merely  cumulative 
and  designed  to  impeach  the  credibility  of  a  witness  further  than 
it  had  already  been  impeached,  a  new  trial  cannot  be  granted. — 
State  V.  Stein,  441. 

Motion  Based   on   Documentary   Evidence— Beview  on   Appeal. 

16.  As  a  rule  the  supreme  court  is  more  reluctant  to  set  aside  an 
order  granting  than  one  refusing  a  new  trial,  but  where  the  motion 
was  based  entirely  upon  documentary  evidence,  it  is  in  as  advan- 
tageous a  position  to  pass  upon  its  merits  as  was  the  trial  court, 
and  will  set  aside  the  order  if  from  the  record  it  is  unable  to  ascer- 
tain upon  what  theory  the  motion  could  have  been  granted. — State  ^ 
Stein,  441. 

NONSUIT. 

When  proper  in  personal  injury  action, — see   Personal   Injuries,   15. 

NOTICE. 

Of  disability, — see  Insurance,  2,  3. 

Of  order  overruling  demurrer — Service  by  mail, — see  Pleading  and  Prac- 
tice, 11-14. 

NUISANCES. 

Cities   and   Towns — Septic  Tanks — Improper   Operation — Complaint — Suffi- 
ciency. 

1.  In  an  action  to  abate  a  nuisance  and  to  recover  damages,  the 
complaint,  which  in  substance  alleged  that  by  the  negligent  opera- 
tion of  a  septic  tank  in  connection  with  defendant  city's  sewer  system 
near  his  premises,  in  dumping  the  excrement  therefrom  upon  a  gravel- 
bar,  polluting  the  atmosphere  as  well  as  the  water  used  by  plaintiff 
for  domestic  and  business  purposes,  to  such  an  extent  as  to  render 
his  dwelling-house  unfit  for  habitation,  etc,  held  to  state  a  cause  of 
action. — Newton  v.  City  of  Roundup,  24. 

Evidence — Sufficiency. 

2.  Evidence  showing  that  the  air  over  the  portion  of  plaintiff's 
premises  on  which  his  dwelling-house  and  other  improvements  were 
situation  was  polluted  by  noxious  odors  emanating  from  the  material 
removed  from  the  septic  tank  and  deposited  about  150  yards  from 
his  premises  was  sufficient  to  show  negligent  operation  of  the  tank 
and   the   existence  of  a   nuisance. — Newton   v.   City   of  Roundup,   24. 

Excessive  Verdict. 

3.  A  verdict  for  $2,000  in  an  action  for  damages  for  maintaining 
a  nuisance,  where  it  appeared  that  besides  losing  $15  rental  a  month 
of  a  house  and  garden  for  about  a  year,  plaintiff  lost  the  use  of  a 
quarter-section  of  land  with  improvements  thereon,  and  suffered  dis- 
comfort and  annoyance  for  practically  two  years,  held  not  excessive, 
it  being  impossible  in  such  a  case  to  lay  down  a  fixed  measure  of 
damages. — Newton  ▼•  City  of  Roundup,  24. 
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OBDBB  OF  PROOF. 
Discretion^ — see  Evidence,   11. 

ORDINANCES. 

Violation  of  penal  ordinances — Appeal  by  city  does  not  lie, — see   Cities 
and  Towns,  6. 

Violation  of  penal  ordinance — Personal  injuries — ^Parties  in  pari  delicto, — 
see  Personal  Injuries,  2. 

OUSTER. 
See  Real  Property,  4. 

PARTIES. 

In  pari  delictOf—^ee  Personal  Injuries,  2. 

Joinder  of  heirs  as  parties  plaintiff,  in  action  by  administrator  for  death 
of  intestate,  not  misjoinder, — see  Personal  Injuries,  17. 

PARTITION  FENCES. 
See  Fences. 

PARTNERSHIP. 

Dissolution  by  Death — Survivor  must  Make  Accounting  to   Executrix  of 
Decedent. 

1.  Where  the  affairs  of  a  general  partnership  dissolved  by  death 
were  not  fully  settled,  an  action  for  an  accounting  by  the  surviving 
partner  for  his  sole  benefit,  against  the  executrix  of  the  decedent  did 
not  lie,  in  view  of  the  provisions  of  section  7607,  Revised  Codes, 
which  inter  alia  make  it  the  duty  of  the  survivor  who,  in  contempla- 
tion of  law,  is  in  actual  possession  of  the  partnership  property,  to 
wind  up  its  affairs,  and  thereupon  account  to  the  personal  represen- 
tative of  the  decedent. — Mares  v.  Mares,  Executrix,  36. 

Dissolution — Continued  Existence  for  Purpose  of  Settlement  of  Affairs. 

2.  Until  the  affairs  of  a  partnership,  dissolved  by  death  or  any  other 
cause,  are  closed,  it  has  a  limited  existence  for  the  purpose  of  col- 
lecting its  assets,  settling  all  accounts  and  making  good  its  outstand- 
ing engagements. — Mares  v.  Mares,  Executrix,  36. 

Dissolution  by    Death — Claims    of    Surviving    Partner — Presentation    for 
Allowance  Necessary. 

3.  Where  a  partnership  is  dissolved  by  death,  and  upon  liquidation 
of  its  affairs,  or  in  course  thereof,  it  appears  that  the  deceased  part- 
ner was  indebted  to  the  survivor  in  an  amount  over  and  above  the 
partnership  assets,  the  latter  was  required  to  present  his  claim  for 
allowance  under  the  provisions  of  section  7525,  Revised  Codes. — 
Mares  v.   Mares,  Executrix,  36. 

PATENTS. 

To  land  abutting  on  river  does  not  include  islands, — see  Real  Property, 
12. 

PERSONAL  INJURIES. 

Parties  in  Pari  Delicto — Violation   of   Statute   or  Ordinance — Negligence 
Per   Se — Exception    to    Rule. 

1.  The  rule  that  the  violation  of  a  penal  statute  or  ordinance  by 
one   resulting   in   injury   to    another   is   negligence   per   se    does    not 


680  Personal  Injuries. 

applj  where  the  wrongdoer  and  the  injured  party  are  in  pari  delicto*^ 
Jaekson  ▼.  Iiomas,  8. 

Ekplosives — Violation    of    Penal    Ordinance — ^Parties    in    Pari    DeUdo^^ 
££Feet. 

2.  A  eity  ordinance  prohibited  the  sale,  as  well  as  the  discharge, 
of  fireworks,  etc,  within  the  eity  limits.  A  minor  purchased  a 
package  of  firecrackers  from  defendant,  discharged  one  and  was 
injured.  Held,  that  having  been  in  pari  delicto  with  defendant  in 
violating  the  ordinance,  he  could  not  recover  damages  for  the  injuries 
sustained. — Jackson  v.  Lomas,  8. 

Master   and    Servant — Quotient   Verdict — New   Trial. 

3.  Where  the  jurors  in  a  personal  injury  aetion  agreed  among 
themselves  that  in  arriving  at  a  verdict  each  of  them  should  write 
the  amount  he  deemed  plaintiff  entitled  to  upon  a  slip  of  paper, 
the  several  amounts  to  be  added  by  one  of  their  number,  acting 
as  clerk,  and  the  sum  total  divided  by  twelve,  the  amount  thus 
arrived  at  to  stand  as  their  verdict,  the  result  was  a  quotient  verdict 
entitling  defendant  to  a  new  triaL — Zanos  v.  Great  Northern  By. 
Co.,  17. 

••Negligence" — ^Definition. 

4.  Negligence  is  the  faUure  to  do  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under  the  circumstances  of  the 
situation,  or  doing  what  such  person  under  the  existing  circum- 
stances would  not  have  dofle. — ^Zanos  v.  Great  Northern  By.  Co.,  17. 

Impairment  of  Earning  Capacity — Faulty  Instruction. 

5.  An  instruction  that  if  the  evidence  made  it  appear  that  plain* 
tiff's  earning  capacity  had  been  impaired  by  reason  of  his  in- 
juries, the  jury  should  compensate  him  for  such  impairment,  with- 
out stating  a  rule  or  guide  for  arriving  at  the  amount  to  be  awarded 
in   that   l^half,   was   faulty. — Zanos  v.  Great  Northern  By.   Co.,   17. 

Evidence — ^Admissibility   Under    Pleadings. 

6.  Under  the  allegation  of  the  complaint,  after  more  minutely 
describing  plaintiff's  injuries,  that  his  body  had  been  "other- 
wise injured,"  evidence  that  he  had  sustained  a  rupture  was 
admissible,  over  the  objection  that  such  injury  was  not  within  the 
pleadings. — Zanos  v.   Great   Northern   By.  Od.,   17. 

Bailroads — Master  and  Servant — Evidence — Insufficiency. 

7.  In  an  action  for  injuries  sustained  by  a  locomotive  engineer  who 
jumped  from  his  engine  just  before  it  collided  with  a  train  ahead 
of  him,  plaintiff's  testimony,  which  contradicted  itself  as  to  essential 
details,  which  was  contradicted  by  his  own  witness  and  by  the  har- 
monious testimony  of  the  other  employees  offered  by  defendant,  and 
much  of  which  was  inherently  improbable,  held  insufficient  to  sustain 
a  verdict  in  his  favor. — Casey  v.  Northern  Pacific  By.  Co.,  66. 

Same — ^Appeal  and  Error — Conflict  in  Evidence — ^When   Verdict  not  Con- 
clusive. 

8.  The  rule  that  a  verdict  returned  upon  conflicting  evidence  and  ap- 
proved by  the  trial  court  by  its  order  denying  a  new  trial,  will  not 
be  disturbed  on  appeal  if  there  is  some  substantial  evidence  to  support 
it,  has  reference  to  real  conflicts  arising  between  testimony  introduced 
by  plaintiff  and  that  given  by  opposing  witnesses,  and  not  to  con- 
flicting statements  made  by  himself  or  those  of  his  witnesses. — Casey 
T«  Northern  Pacific  By.   Co.,  56. 
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Same — ^New  Trial — ^Insufficienej  of  Evidence — ^Befasal,  When  TSnor, 

9.  The  adyantageous  position  occupied  by  the  jury  and  the  lower 
eonrt  in  weighing  the  testimony  of  witnesses  who  appear  before  them 
in  a  personal  injury  action  does  not  prevent  a  reversal  of  the  order 
denying  a  new  trial  on  the  ground  of  insufficiency  of  the  evidence, 
where  the  testimony  supporting  the  verdict  is  highly  improbable  or 

«   incredible  or  is  inherently  impossible  in  view  of  the  physical  facts.-^ 
Oasey   v.   Northern   Pacific   By.   Co.,   56. 

Same — ^When  Physical  Facts  Controlling  Over  Testimony. 

10.  Where  physical  conditions  surrounding  an  accident  point  so  un- 
erringly to  the  truth  as  to  leave  no  room  for  a  contrary  conclusion 
based  on  reason  or  common  sense,  the  mere  fact  that  testimony  is  in- 
troduced in  conflict  with  them  is  not  sufficient  to  make  a  ease  for 
the  jury. — Casey  v.  Northern  Pacific  By.  Co.,  56. 

Same — When    Court   may   Disregard   Unimpeached    Testimony. 

11.  A  court  may  reject  the  most  positive  testimony  of  a  witness 
though  not  discredited  by  direct  evidence  impeaching  him  or  contra- 
dicting his  statements,  where  his  story  is  inherently  improbable,  cred- 
itable swearing  only  concluding  its  judgment. — Cas^  v.  Northern 
Pacific  By.  Co.,   56. 

Same — Appeal    and    Error — ^Verdict — Sufficiency    of    Evidence— Self-con- 
tradictory Statements  of  Plaintiff — How  Viewed  on  Appeal. 

12.  In  determining  whether  plaintiff's  testimony  is  sufficient  to  sup- 
port a  verdict  in  lis  favor,  his  case  may  be  judged  by  that  portion 
of  his  self-contradictory  testimony  which  is  least  favorable  to  him. — 
Casey  v.  Northern  Pacific  By.  Co.,  56. 

Same — ^New  Trial — ^Befusal — ^When  Abuse  of  Discretion. 

13.  Where  plaintiff  in  a  personal  injury  action  wholly  failed  to 
make  out  a  case,  and  the  testimony  of  defendant's  witnesses  did  not 
supply  the  defects,  the  court  abused  its  discretion  in  denying  a 
motion  for  new  trial. — Oasey  v.  Northern  Pacific  By.  Co.,  56. 

Same  —  Evidence  —  Estimates    of   Distances  —  Exact   Measurements    Con- 
trolling. 

14.  Under  the  rule  that  proof  of  actual  measurements  is  so  far  supe- 
rior to  an  estimate  of  distances  that  no  issue  for  the  jury  is  raised 
by  a  conflict  between  the  two,  measurements  made  by  a  civil  engineer 
between  points  on  a  railway  track  an  exact  determination  of  which 
was  vital  in  the  trial  of  an  action  by  a  locomotive  engineer  who  was 
injured  by  a  collision  were  controlling  over  mere  estimates  made  by 
plaintiff  who  by  his  testimony  had  demonstrated  that  he  was  without 
capacity  for  judging  distances  or  colored  his  statements  to  meet  the 
exigencies  of  his  case. — Casey  v.  Northern  Pacific  By.  Co.,  56. 

Same — Master  and  Servant — Nonsuit — ^When  Proper. 

15.  In  an  action  by  a  railroad  section-hand  to  recover  for  injuries 
caused  by  a  tie  falling  upon  him  from  a  car  which  he,  with  others, 
was  unloading,  a  nonsuit  was  properly  granted,  his  evidence  not  dis- 
closing negligence  on  the  part  of  anyone  to  which  the  fall  of  the  tie 
and  the  consequent  injuries  could  be  said  to  have  been  attributable. 
(Mb.  Justigs  Coopeb  dissenting.) — ^Hassan  v.  Northern  Pacific  By. 
Co.,  105. 

Same — ^Negligence — Burden  of  Proof. 

16.  In  a  personal  injury  action  by  an  employee  against  his  employer, 
whether  based  upon  the  Employers'  Liability  Act  (Chap.  29,  Laws 
1911)  or  not,  plsantiff  has  the  burden  of  proving  negligence. — ^Hassan 
y.  Northern  Pacific  By.  Co.,  105. 
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INTOXICATING  LIQUORS. 
Sale,— see  Criminal  Law,  66-77. 

Search-warrants — Improper  Issuance. 

1.  Search-warrant  held  improperly  issued,  under  decision  in  the  case 
of  State  ex  rel,  Samlin  v.  District  Court,  59  Mont.  600.— State  ex  reL 
Hogue  V.  O'Brien,  178. 

INTOXICATION. 
Evidence — ^Admissibilitj, — see  Personal  Injuries,  20. 

ISLANDS. 
Patent  to  land  abutting  on  river  does  not  include, — see  Beal  Property,  12. 

JAILS. 

Sheriffs  entitled  to  compensation  received  by  counties  for  subsistence  of 
federal  prisoners, — see  Counties,  2-5. 

JUDGMENTS. 

Bight  to  nominal  damages  insufficient  to  warrant  reversal  of  judgment, — 
see  Damages,  6. 

On  Pleadings — ^When  Improper. 

1.  Where  an  issue  of  fact  is  raised  by  the  allegations  of  the  com- 
plaint by  denials  controverting  them,  a  judgment  on  the  pleadings  is 
improper. — Aiken  v.  City  of  Glendive,  1. 

Dismissal  of  Action — Default — Neglect  to  Demand  Entry  of  Judgment. 

2.  The  six  months  period  at  the  expiration  of  which  an  action  may 
be  dismissed  by  the  court,  under  section  6714,  Revised  Codes,  if  the 
party  entitled  to  judgment  neglects  to  demand  and  have  the  same 
entered,  does  not  commence  to  run  from  date  of  entry  of  default,  in 
a  personal  injury  action,  but  from  the  date  of  final  submission,  t.  e,, 
production  of  proof  by  plaintiff. — Batchoff  v.  Butte  Pacific  Copper 
Co.,  179. 

Default  Judgment — ^Premature  Entry — Error  Within  Jurisdiction. 

3.  Premature  entry  of  default  constitutes  error  within  jurisdiction^ 
the  judgment  following  being  voidable,  not  void. — Batchoff  v.  Butte 
Pacific  Copper  Co.,  179. 

Same — Refusal  to  Vacate — Appealable  Order. 

4.  An  order,  made  after  judgment,  denying  a  motion  to  set  aside  a 
default  and  judgment,  is  appealable  under  section  7098,  Revised  Codes; 
hence  where  no  appeal  was  taken,  the  alleged  error  in  refusing  the 
motion  was  not  reviewable  on  appeal  from  the  judgment.  (On  re- 
hearing.)— Batchoff  V.  Butte  Pacific  Copper  Co.,  179. 

Appeal  from  Judgment — Record  on  Appeal — ^Bills  of  Exception. 

5.  Held,  that  the  provision  of  section  7112,  Revised  Codes,  requiring 
that  the  record  on  appeal  from  a  final  judgment  shall  contain  the 
judgment  and  any  bills  of  exception  upon  which  appellant  relies,  re- 
fers to  only  such  bills  of  exceptions  as  are  settled  under  sections  6787 
and  6788  or  are  used  on  motion  for  new  trial,  and  that  therefore  any 
bill  not  so  settled  or  used  cannot  be  considered  on  such  appeal.  (On 
rehearing.) — Batchoff  v.  Butte  Pacific  Copper  Co.,  179. 

Federal  Courts — Res  Adjudicate — Claims  Against  Estate — Payment. 

6.  Plaintiff  brought  action  in  the  United  States  district  court  to 
recover  interest  due  from  an  estate  on  money  belonging  to  plaintiff 
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and  used  hj  decedent  in  his  lifetime  while  acting  as  plaintiff's 
guardian.  Defendant  interposed  the  defenses  of  the  statute  of  limi- 
tations, laches  and  noncompliance  with  the  statute  of  nonclaim. 
Judgment  for  plaintiff  was  affirmed  on  appeal  to  the  circuit  court  of 
appeals.  Basing  his  claim  upon  the  judgment  thus  obtained,  plaintiff 
made  demand  upon  the  executrix  for  payment.  The  executrix  sub- 
mitted her  final  report  to  the  state  district  court  and  petitioned  for 
distribution  of  the  estate  and  payment  of  outstanding  claims,  stating 
that  the  claim  of  plaintiff  had  not  been  paid.  A  beneficiary  of  de- 
cedent filed  objections  to  payment  of  plaintiff's  claim  on  grounds  the 
same  as  those  urged  in  the  federal  court.  A  trial  was  had  in  the  dis- 
trict court  sitting  in  probate,  evidence  heard  and  judgment  rendered 
for  plaintiff.  Eeldf  that  the  questions  raised  by  the  objections  were 
foreclosed  by  the  judgment  of  the  federal  court,  that  the  judgment 
of  that  court  was  conclusive  under  the  doctrine  of  res  adjudicata,  and 
that  the  action  of  the  trial  court  in  again  trying  the  same  question 
determined  by  the  federal  court  wcis  error. — ^In  re  Smith's  Estate,  276. 

Same — State    Court's    Befusal    to    Give    Effect    to    Judgment    of    Federal 
Court — Federal  Question. 

7.  Where  a  state  court  refuses  to  give  effect  to  a  judgment  of  the 
federal  court  upon  a  point  in  dispute,  and  within  its  jurisdiction,  a 
federal  question  arises  under  the  laws  of  the  United  States  establish- 
ing the  circuit  court  and  vesting  it  with  jurisdiction. — In  re  Smith's 
Estate,  276. 

Against   Bxecutors  and   Administrators — Establishment   of   Claim   Against 
Estate. 

8.  A  judgment  against  an  executor  or  administrator  upon  a  claim 
against  the  estate  establishes  the  claim  to  be  paid  in  due  course  of 
administration. — In  re  Smith's  Estate,  276. 

Against  Executors  and  Administrators — Binding  upon  Whom. 

9.  A  judgment  against  the  executor  or  administrator  of  an  estate  is 
in  effect  a  judgment  against  the  estate,  and  all  persons  interested  in 
the  estate,  whether  they  be  heirs,  legatees  or  creditors,  as  privies  are 
foreclosed  by  it  on  the  merits  of  the  claim. — In  re  Smith's  Estate, 
276. 

Same — Who  are  Privies. 

10.  Privies  are  those  who  are  so  connected  with  the  parties  in  estate, 
or  blood  or  in  law,  as  to  be  identified  with  them  in  interest,  and 
consequently  to  be  affected  with  them  by  the  litigation,  such  as  heir 
and  ancestor,  executor  and  testator,  etc. — In  re  Smith's  Estate,  276. 

What  Deemed  Adjudicated. 

11.  A  right,  question  or  fact,  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction  as  a  ground  of  re- 
covery, cannot  be  disputed  in  a  subsequent  suit  between  the  same 
parties  or  their  privies. — In  re  Smith's  Estate,  276. 

Decisions  of  Appellate  Courts — Conclusiveness. 

12.  The  judgments  of  appellate  courts  are  as  conclusive  as  those  of 
any  other  courts,  and  they  not  only  establish  facts,  but  also  settle  the 
law,  so  that  the  law  as  decided  upon  any  appeal  must  be  applied  in 
aU  the  subsequent  stages  of  the  cause. — In  re  Smith's  Estate,  276. 

Conclusiveness  of  Federal  Judgment. 

13.  The  judgment  or  decree  of  a  federal  court  is  l}inding  and  perfect 
between  the  parties  until  reversed,  without  regard  to  any  adverse 
opinion  or  judgment  of  any  other  court  of  merely  concurrent  juris- 
diction, and  its  integrity,  validity  and  effect  are  complete  '"n  all  re 
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Oral  Contracts — ^Work  and  Labor — Complaint — ^Insuffieieney. 

2.  The  complaint  in  an  action  to  recover  compensation  for  extra  aer^ 
vices  performed,  which  fails  to  state  any  time  or  basis  for  computing 
the  claim,  is  indefinite. — ^Donovan  v.  Bnll  Mountain  Trading  c£».,  87. 

Mines  and  Mining  Claims — Adverse  Claim — Complaint. 

3.  In  an  action  to  determine  an  adverse  claim  to  a  lode  mining  claim, 
the  complaint  is  sufficient  if  plaintiff  bj  appropriate  allegations  shows 
his  right  to  the  ground  covered  by  his  location,  without  alleging  the 
nature  of  defendant's  claim,  the  duty  of  doing  so  devolving  upon 
defendant. — ^Lehman  v.  Sutter,  97. 

Same — Complaint — ^Location — ^Defect   in    Becorded   Oertiflcate — ^Immaterial 
Allegation. 

4.  In  view  of  the  provision  of  section  2293,  Bevised  Codes,  that  de- 
fects in  a  recorded  certificate  of  location  of  a  mining  claim  shall  not 
be  deemed  material  where  the  person  relying  on  the  defects  made  his 
location  with  notice  thereof,  allegations  in  his  complaint,  in  an  action 
to  determine  an  adverse  claim,  relating  to  such,  defects  are  imma- 
terial.— ^Lehman,  v.   Sutter,   97. 

Actions — Motions — Nature,  How  Determined. 

5.  As  the  nature  of  an  action  must  be  determined  by  the  pleadings, 
regardless  of  the  designation  given  it  by  the  parties,  so  an  order 
granting  a  motion  must  be  judged  hj  its  effect  rather  than  by  its 
wording. — Currey  v.   Butte  Electric  By.  Co.,   146. 

Contracts — ^Loss   of  Business   and  Profits — Special   Damage — Complaint. 

6.  Damages  for  loss  of  business  and  profits  resulting  from  a  breach 
of  contract  are  special  in  character,  in  the  sense  that,  while  flowing 
from  the  action  of  the  defendant,  they  are  not  such  a  necessary  re- 
sult thereof  as  that  they  will  be  implied  by  law,  and  must  be 
pleaded. — Whitelaw  v.  Vallance,  172;  Humber  v.  Marshall,  267. 

Same — Complaint — Nominal  Damages. 

7.  Under  a  complaint  alleging  that  plaintiff  had  purchased  potatoes 
from  defendants  at  a  stated  price  and  offered  to  receive  and  pay 
for  them  on  a  certain  date,  out  that  defendants  failed  to  make  de- 
livery, plaintiff  was  entitled  to  no  more  than  nominal  damages. — 
Whitelaw   v.   Vallance,    172. 

Same — Time  of  Performance — ^Complaint — Insufficiency. 

8.  Where  the  contract  of  purchase  of  potatoes  for  the  breach  of 
which  damages  were  sought  was  silent  as  to  the  time  of  their  delivery, 
and  the  complaint  did  not  allege  any  date  or  that  delivery  should 
be  made  within  a  reasonable  time,  the  pleading  was  insufficient. — 
Whitelaw  v.   Vallance,    172. 

Personal  Injuries — Death — Master  and  Servant — Action  by  Administrator 
— Complaint — Sufficiency — Misjoinder  of  Parties. 

9.  The  right  of  action  for  damages  given  by  section  6486,  Bevised 
Codes,  to  the  heirs  or  personal  representative  of  an  adult  whose 
death  is  caused  by  wrongful  act  or  negligence  is  solely  for  the  bene- 
fit of  the  heirs,  the  representative  merely  acting  as  their  trustee 
and  the  amount  recovered  not  being  a  part  of  decedent's  estate; 
hence  the  complaint  of  an  administrator  setting  forth  the  damages 
sustained  by  decedent's  father  and  mother  was  not  open  to  demurrer 
on  the  ground  of  misjoinder  of  parties  plaintiff  (the  administrator 
and  the  heirs)  or  causes  of  action,  recovery  by  the  administrator 
barring  a  subsequent  action  by  the  heirs. — ^Batehoff,  Admr.,  ▼.  Butte 
Pacific  Copper  Co.,  179, 


PLBiADlKQ  AND   PrACTIC®.  683 

Same — Heirs — Complaint — Sufficiency — Inferences. 

10.  Since  under  section  4820,  subdiTision  2,  Bevised  Codes,  the 
father  and  mother  of  an  intestate  were  his  heirs  at  law,  the  allegation 
of  plaintiif  administrator  that  the  adult  for  whose  wrongful  death 
damages  were  sought  died  intestate,  leaving  surviving  him  his  father 
and  mother,  naming  them,  was  sufficient  to  state  by  inference  that 
they  were  his  heirs,  in  the  absence  of  a  direct  allegation  to  that 
effect. — ^Batehoff,  Admr.,  v.  Butte  Pacific  Copper  Co.,  179. 

Overruling  Demurrer — Service  of  Notice  by  MaiL 

11.  Quaere:  Was  service  of  notice  of  the  overruling  of  a  demurrer, 
time  being  given  within  which  to  answer,  made  by  mailing  a  postal 
card,  legal  service! — ^Batchoff,  Admr.,  v.  Butte  Pacific  Copper  Co.,  179. 

Same — ^When  Service  of  Notice  by  Mail  Complete. 

12.  Service  of  notice  by  mail  of  overruling  of  demurrer  was  com- 
plete upon  deposit  thereof  in  the  postoffice,  even  though  the  notice  was 
never  received  by  the  party  to  whom  it  was  addressed. — ^Batchoff, 
Admr.,  v.  Butte  Pacific  Copper  Co.,  179. 

Same — ESxtension  of  Time  for  Answer — Distance  Between  Places  of  De- 
posit  and  Address — ^Judicial   Notice. 

13.  In  determining  whether  the  time  for  answering,  after  demurrer 
overruled  was  extended  one  day  for  every  twenty-five  miles  distance 
between  the  place  of  deposit  of  notice,  served  by  mail,  and  place  of 
address,  courts  may  take  judicial  notice  of  the  distance  between  the 
place  where  mailed  and  the  place  of  address. — Batchoff,  Admr.,  v. 
Butte   Pacific    Copper  Co.,    179. 

Bame — Extension  of   Time  for  Answer — Applicability   of   Statute. 

14.  The  provision  of  section  7148,  Revised  Codes,  that  in  case  of 
service  by  mail,  where  something  is  to  be  done  by  the  adverse  party 
within  a  given  number  of  days  after  service,  the  time  within  which 
it  may  be  done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  address,  applies 
in  a  case  where,  after  overruling  of  a  demurrer  to  a  complaint  de- 
fendant is  granted  a  given  number  of  days  within  which  to  serve 
and  file  answer,  or  is  ordered  to  do  so  on  or  before  a  certain  date, 
the  two  meaning  substantially  the  same  thing. — Batchoff,  Admr.,  v. 
Butte  Pacific  Copper  Co.,  179. 

Bailroads — Unreasonable  Bates — ^Bailroad  Conunission  Act — ^Remedies  Ex- 
clusive— Complaint — Insufficiency. 

15.  Held,  that  the  remedies  prescribed  by  Chapter  37,  Laws  of  1907 
(Bev.  Codes,  sees.  4363-4399),  for  recovery  of  damages  caused  by 
the  exaction  of  discriminatory  or  unreasonable  freight  charges,  are 
exclusive,  and  that  therefore  a  complaint  based  upon  the  common- 
law  remedy  and  drawn  in  entire  disregard  of  the  provisions  of  the 
statute  did  not  state  a  cause  of  action,  the  conmion-law  remedies 
having  been  superseded  by  said  chapter. — Doney  v.  Northern  Pacific 
Ry.   Co.,   209. 

Same— Complaint — Jurisdictional    Allegation. 

16.  Under  section  4389,  Revised  Codes,  an  allegation  that  payment 
of  alleged  discriminatory  or  unreasonable  freight  charges  was  made 
in  the  county  in  which  the  action  is  brought  is  jurisdictional. — ^Doney 
V.  Northern  Pacific  Ry.  Co.,  209. 

Same — ^Presumptions — Complaint — ^Insufficiency. 

17.  Since  the  presumption  obtains  that  the  railroad  commission  fixed 
and  established  reasonable  rates  in  obedience  to  section  4375,  Revised 
Codes,   and   that  the   rate   as   established  is  in   accordance   with   the 
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approved  and  published  tariff,  a  complaint  whieh  fails  to  allege  that 
freight  charges  were  not  in  accordance  with  such  tariff  is  defeetiTe. 
Doney  v.  Northern  Pacific  By.  Co.,  209. 

Same — Unjust  Rates — ^Remedies — Procedure. 

18.  A  shipper  deeming  himself  aggrieved  by  a  rate  fixed  by  the  rail- 
road  commission  because  unjust,  unreasonable  or  discriminatory, 
must  proceed  under  section  4391,  Revised  Codes,  if  he  desires  to  have 
it  declared  so;  where  no  rate  has  been  fixed  or  the  one  established  ia 
considered  excessive,  he  must  apply  to  the  commission  for  investiga- 
tion and  determination  of  his  contention,  under  section  4377,  before 
he  can  maintain  an  action  in  the  courts;  and  if  his  case  is  predicated 
upon  freight  charges  made  in  excess  of  those  fixed  and  established  by 
the  commission,  his  complaint  must  so  allege  and  the  action  must  be 
brought  within  twelve  months  from  the  date  of  payment,  under  sec- 
tion 4389.— Doney  v.  Northern  Pacific  Ry.  Co.,  209. 

Contracts — Right  of  Action  by   Third   Party — Complaint. 

19.  To  entitle  a  third  person  to  enforce  a  contract  made  between 
two  others,  under  section  4970,  Revised  Codes,  the  complaint  most 
show  that  it  was  expressly  made  for  his  benefit,  or  for  the  benefit  of 
a  class  of  persons  to  which  he  belongs,  i.  e.,  he,  or  they,  either  must 
be  named  therein  or  otherwise  sufllciently  described  or  designated; 
the  fact  that  the  contract  may  incidently  benefit  him  or  them,  being 
insufficient. — McKeever  v.  Oregon  Mortgage  Co.,  Ltd.,  270. 

Receivers — Insolvency   of   Defendant — Insufficient   Shovring. 

20.  Where,  in  an  action  to  set  aside  an  oil  lease  as  fraudulent,  the 
complaint  and  affidavit  of  plaintiffs  upon  which  a  receiver  was  ap- 
pointed without  notice,  did  not  affirmatively  show  that  defendants 
were  insolvent,  the  appointment  was  unwarranted. — Martin  v.  Hover, 
302. 

Same — Complaint  and   Affidavit — ^Verification. 

21.  A  receiver  may  be  appointed  upon  the  complaint  if  verified  upon 
positive  knowledge,  or  upon  the  complaint  and  a  proper  affidavit  bo 
verified. — Martin  v.   Hover,  302. 

Same — Complaint — Verification    by    Mentally    Incompetent — ^When    Insuffi- 
cient. 

22.  Where  the  complaint  in  an  action  to  set  aside  an  oil  lease  on 
the  ground  of  fiaud  alleged,  inter  alia,  that  the  lessor  wae  not 
only  ignorant  and  without  experience  in  business,  but  so  far  incom- 
petent as  to  be  incapal^e  of  understanding  ordinary  legal  instruments 
and  ever  ready  to  follow  any  suggestions  made  or  advice  given  him 
by  one  in  whom  he  had  confidence,  his  verification  attached  to  the 
complaint  had  no  evidentiary  value,  and  was  therefore  insufficient 
as  a  foundation  for  the  appointment  of  a  receiver  without  notice. — 
Martin  v.  Hover,  302. 

Pleadings — Complaint — Amendment  to  Conform  to  Proof — When  Rule  not 
Applicable. 

23.  The  rule  that  the  complaint  may  be  deemed  amended  after  trial 
to  conform  to  the  proof  cannot  be  invoked  where  the  amendment  in* 
volves  a  change  in  the  issues  of  the  case  and  does  not  conform  to 
the  theory  upon  which  it  was  tried. — United  States  Nat.  Bank  v. 
Great  Western  Sugar  Co.,  342. 

Trial  on  Agreed  Statement — Waiver  of  Defects — Variance — Appeal. 

24.  Where  a  cause  is  tried  on  an  agreed  statement  of  facts  which 
purports  to  contain  all  of  the  evidence,  the  pleadings  become  immate- 
rial except  in  so  far  as  admissions  therein  contained  are  eonoerned, 
the  trial  court  must  render  judgment  on  the  merits  of  the  case  as 
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diselosed  by  sneh  statement,  and  the  supreme  court  on  appeal  wiU 
affirm  the  judgment  where  nnder  the  facts  as  agreed  plaintiff  was 
entitled  to  prevail  even  though  there  was  a  fatal  variance  between 
the  pleadings  and  the  proof. — United  States  Nat.  Bank  v.  Great 
Western  Sugar  Oo.,  342. 

Pleadings — Motions — Nature  of — How  to  be  Determined. 

25.  In  determining  the  character  of  pleadings,  motions  and  other 
papers  filed  in  an  action,  the  object  sought  to  be  attained  is  control- 
ling.— State  V.  Stein,  441. 

Personal   Injuries — Complaint — Insufficiency. 

26.  Complaint,  in  an  action  by  a  railway  employee  for  injuries 
caused  by  the  breaking  of  a  lever  used  in  the  operation  of  sema- 
phores, which,  while  averring  that  for  a  long  time  the  lever  had 
been  cracked,  defective  and  dangerous,  that  defendant  negligently 
and  carelessly  permitted  it  to  remain  in  such  condition  for  a  long 
period  of  time,  and  knew  of  such  condition  of  the  lever,  or  by  the 
exercise  of  reasonable  care  and  caution  should  have  known  thereof, 
etc,  failed  to  specify  the  time  during  which  defendant  had  knowl- 
edge, or  opportunity  to  know,  of  the  defect  in  the  lever,  held  fatally 
defective.—Boyle  v.  Chicago,  Mil.  &  St.  P.  Ry.  Co.,  453. 

Same — Complaint — Sufficiency — How     Tested — Exception     Saved     for     All 
Purposes. 

27.  The  sufficiency  of  the  complaint  may  be  tested  by  demurrer  and 
objection  to  the  introduction  of  any  evidence  under  it,  and  exceptions 
once  saved  to  adverse  rulings  thereon  are  saved  for  all  purposes. — 
Boyle  V.  Chicago,  Mil.  &  St.  P.  Ry.  Co.,  453. 

Same — Complaint — Insufficiency — Amendment — Proper   Denial. 

28.  Where  the  attention  of  plaintiff  in  a  personal  injury  action  had 
been  called  to  a  fatal  defect  in  her  complaint  by  general  demurrer, 
which  was  overruled,  and  by  objection,  at  the  commencement  of  the 
trial,  to  the  introduction  of  any  testimony  on  the  ground  of  the  in- 
sufficiency of  the  pleading  to  state  a  cause  of  action,  also  overruled, 
thus  affording  her  ample  opportunity  to  correct  the  defect,  refusal  to 
permit  amendment  at  the  close  of  all  the  testimony  and  after  de- 
fendant had  moved  for  a  directed  verdict  on  the  same  ground  among 
others,  was  not  an  abuse  of  discretion. — ^Boyle  v.  Chicago,  Mil.  &  St. 
P.  By.  Co.,  453. 

Negligence — Proximate  Cause  of  Injury — Complaint  must  Allege — Excep- 
tion to  Rule. 

29.  Since  negligence  does  not  give  rise  to  a  cause  of  action  unless 
it  was  the  proximate  cause  of  injury,  the  complaint  must  disclose  the 
causal  connection  between  the  acts  of  negligence  alleged  and  the 
injury  suffered,  unless  such  connection  is  necessarily  inferred  from 
the  facts  stated,  in  which  event  a  specific  allegation  to  that  effect 
may  be  dispensed  with. — O'NeU  v.  Christian,  460. 

Same — Causal   Connection    Between   Negligence    and    Injury — Complaint — 
Insufficiency. 

30.  Complaint  in  an  action  to  recover  damages  for  grain  burned  in 
the  stack  due  to  alleged  negligence  in  the  person  doing  the  thresh- 
ing, held  insufficient  to  show  a  causal  connection  between  the  negli- 
gence and  the  burning;  held,  further,  that  the  cbntention  that  from 
the  allegations  that  the  threshing-engine  had  been  placed  to  the  wind- 
ward of  the  stacks  of  grain,  that  the  smokestack  thereon  was  old 
and  worn,  that,  if  a  spark-arrester  was  used,  it  was  in  the  same 
condition  and  full  of  holes,  that  coal  of  inferior  quality  was  used 
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by  defendant,  tLat  the  engine  was  in  ebarge  of  an  unlicensed  and 
incompetent  engineer,  etc,  it  was  a  necessary  inference  that  fire  was 
emitted  from  the  engine  and  communicated  to  the  grain  stacks,  and 
that  for  that  reason  a  direct  allegation  as  to  causal  connection  was 
not  required,  under  the  above  rule,  is  untenable. — O'Neil  v.  Christian, 
460. 

Promissory    Notes — ^Pleading — Inconsistent    Defenses — Election    of    Bern- 
edies. 

81.  Where,  in  an  action  on  a  promissory  note  and  to  foreclose  a 
mortgage,  defendants  denied  generally  the  making  and  delivery  of 
the  instruments,  and  in  two  special  defenses  alleged  affirmatively  that 
they  were  in  fact  executed  and  delivered  to  plauitiif,  and  in  a  third 
pleaded  fraud,  the  pleading  was  so  incongruous  as  to  require  them 
to  elect  upon  which  defense  they  intended  to  rely,  under  the  rule  that 
while  inconsistent  defenses  may  be  pleaded,  they  must  not  be  so  in- 
compatible with  each  other  that  if  one  be  true,  the  other  must  of 
necessity  be  false. — International  Harvester  Go.  v.  Merry,  498. 

Same — Inconsistent  Defenses — ^Waiver  of  All  Defenses  Pleaded,  When. 

32.  Held,  under  the  condition  of  the  answer  set  forth  in  paragraph 
84  above,  that  the  statements  of  defendants'  counsel  that  they  would 
waive  all  special  defenses  except  that  of  fraud,  and,  upon  an  adverse 
ruling  upon  the  sufficiency  of  the  latter  defense,  that  they  would 
rest,  amounted  to  a  waiver  and  abandonment  of  all  the  other  de- 
fenses pleaded. — International  Harvester  Co.  v.   Merry,  498. 

Same— Compromise   and    Settlement — ^Answer — ^Readiness    and    Ability    to 
Perform. 

33.  Where  settlement  and  compromise  are  alleged  in  answer  to  a 
complaint  on  a  promissory  note,  whereby  plaintiff  harvester  company 
was  to  take  back  a  plowing  outfit,  defendants  to  pay  plaintiif  a  cer- 
tain sum,  it  was  incumbent  upon  defendants  to  plead  their  readiness 
and  ability  to  perform  their  part  of  the  undertaking. — International 
Harvester  Oo.  v.  Merry,  498. 

PLEDGES. 

Of   corporate    stock — Sale    without    opportunity    to    redeem — Bedemptioi^ 
when  proper^ — see  Corporations,  2. 

POLICE  COUBTS. 
Appeal  from,  by  city,  does  not  lie, — see  Justice  Courts,  1. 

PRESCBIPTION. 
See  Cities   and   Towns,  4,  6. 

PRESUMPTIONS. 
Of  due  care — ^Personal  injuries, — see  Instructions,  7. 

Of  exercise  of  wise  discretion  in  awarding  custody  of  minors  to  divorced 
parent, — see  Husband  and  Wife,  9. 

New  Trial — On  Minutes  of  Court. 

1.  Where  the  notice  of  intention  to  move  for  a  new  trial  was  based 
upon  the  minutes  of  the  court  and  a  bill  of  exceptions  thereafter  to 
be  settled,  and  the  record  on  appeal  from  the  order  granting  a  new 
trial  was  silent  as  to  the  existence  of  a  bill  of  exceptions,  the  su- 
preme court  will  presume  that  the  order  was  made  upon  the  minutes. 
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the  burden  of  showing  that  it  wsb  not  bo  made  having  been  upon 
respondent. — Price  v.   Northern  Pac.  B7.  Co.,  166. 
Same — ^Hearing — ^Diligence. 

2.  In  the  absence  of  an  affirmative  showing  that  the  trial  court 
abused  its  discretion  in  hearing  a  motion  for  new  trial  eleven  months 
after  notice  of  the  motion,  it  will  be  presumed  on  appeal  that  it  was 
heard  at  the  earliest  practicable  period  after  notice,  as  required  by 
section  6797,  Bevised  Codes,  where  the  motion  was  based  upon  the 
minutes  of  the  court. — Price  v.  Northern  Pac.  By.  Co.,  166. 

Freight  Bates  Fixed  by  Bailroad  Commission. 

3.  The  rates  established  by  the  railroad  commission  are  presumed  to 
be  reasonable  until  the  contrary  is  made  apparent. — ^Doney  v.  North- 
em  Pac.  By.  Co.,  209. 

Beal  Property — Conveyances  Between  Husband  and  Wife— Gifts. 

4.  The  rule  declared  by  section  4538,  Bevised  Codes,  that  where 
real  property  iB  conveyed  to  one  person  and  the  consideration  there- 
for is  paid  by  another,  a  trust  is  presumed  to  result  in  favor  of  the 
person  paying  the  consideration,  heldf  subject  to  the  exception  that 
where  the  property  is  purchased  by  one  with  his  own  money  and  the 
title  is  placed  by  him  in  another  to  whom  he  stands  in  a  confidential 
relation,  such  as  husband,  wife,  parent,  child,  etc,  the  presumption, 
rebuttable  in  character,  is  that  the  conveyance  is  made  as  a  gift. — 
aary  v.  Fleming,  246. 

Easements. 

5.  As  respects  easements,  the  parties  to  a  contract  to  sale  of  land 
are  presumed  to  have  contracted  with  reference  to  the  conditions  of 
the  property  at  the  time  of  sale,  provided  the  marks  are  open  and 
visible. — Pioneer  Mining  Co.  v.  Bannack  Gold  Min.  Co.,  254. 

Appeal — ^Prejudice. 

6.  Prejudice  cannot  be  assumed  on  appeal  must  be  made  to  appear 
affirmatively. — State  v.  Prouty,  310. 

PBIOB  CONVICTION. 

Evidence  on  issue  of  insanity  showing  escape  from  prison  though  prior 
conviction  not  charged,  not  prejudicial, — see  Criininal  Law,  62. 

Of  witness  for  misdemeanor — Impeachment — Improper  cross-examination,— 
see  Criminal  Law.  66. 

PKIVIES. 

Judgment   against   executor   or   administrator    binding   upon, — see   Judg> 

ments,  9. 
Who  are  privies, — see  Judgments,  10. 

PBOFITS. 
Secret — ^Fraud — ^Evidence — Insufficiency, — see  Brokers,  1, 

PBOMISSOBY  NOTES. 

Pleading — Inconsistent  Defenses — ^Election  of  Bemedies. 

1.  Where,  in  an  action  on  a  promissory  note  and  to  foreclose  a 
mortgage,  defendants  denied  generally  the  making  and  delivery  of 
the  instruments,  and  in  two  special  defenses  alleged  affirmatively 
that  they  were  in  fact  executed  and  delivered  to  plaintiff,  and  in  a 
third  pleaded  fraud,  the  pleading  was  so  incongruous  as  to  require 
them  to  elect  upon  which  defense  thej  intended  to  rely,  under  the 
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rule  that  while  inconsistent  defenses  may  be  pleaded,  they  must  not 
be  so  incompatible  with  each  other  that  if  one  be  true,  the  other 
must  of  necessity  be  false. — International  Harvester  Co.  v.  Merry, 
498. 

Same — ^Waiver  of  All  Defenses   Pleaded,   When. 

2.  Held,  under  the  condition  of  the  answer  set  forth  in  paragraph 
1  above,  that  the  statements  of  defendants'  counsel  that  they  would 
waive  all  special  defenses  except  that  of  fraud,  and,  upon  an  adverse 
ruling  upon  •  the  sufficiency  of  the  latter  defense,  that  they  would 
rest,  amounted  to  a  waiver  and  abandonment  of  all  the  other  defenses 
pleaded. — International  Harvester  Co.  v.  Merry,  498. 

Compromise  and  Settlement — Answer — Readiness  and  Ability  to  Perform. 

3.  Where  settlement  and  compromise  are  alleged  in  answer  to  a 
complaint  on  a  promissory  note,  whereby  plaintiff  harvester  company 
was  to  take  back  a  plowing  outfit,  defendants  to  pay  plaintiff  a  cer- 
tain sum,  it  was  incumbent  upon  defendants  to  plead  their  readiness 
and  ability  to  perform  their  part  of  the  undertaking. — International 
Harvester  Co.  v.  Merry,  498. 

Same — Fraud — ^Breaking  of  Promise — ^Intent. 

4.  The  mere  making  of  a  promise  which  the  promisor  fails  to  keep 
does  not  constitute  actionable  fraud,  intention  not  to  keep  it  when 
it  was  made,  being  necessary  to  constitute  the  promisor's  action 
fraudulent,  under  section  4978,  Revised  Codes. — International  Har- 
vester Co.  V.  Merry,  498, 

PROSTITUTION. 
White  slavery — ^Evidence — Insufficiency, — see  Criminal  Law,  39. 


PUBLIC   LANDS. 
Authority  of  courts, — see  Real  Property,  14. 

Error    in    survey — Estoppel — Adverse    possession    gives    no    title    against 
government, — see    Real    Property,    9-11. 

Erroneously  left  unsurveyed,  open  to  settlement, — see  Real  Property,  13. 
Surveys — ^ETffect  of  meander  on  rights  of  riparian  owner, — see  Real  Prop- 
erty, 7. 

PUBLIC  POLICY. 

Collusion  between  husband  and  wife  to  secure  divorce, — see  Husband  and 
Wife,  3. 

QUANTUM  MERUIT. 
Special  contract — Measure   of  recovery, — see  Contracts,   4. 

QUIETING  TITLE. 
Action  lies  to  quiet  title  to  an  easement, — see  Easements,  3. 

RAILROADS. 
See,  also.  Personal  Injuries,  3-17,  25,  26. 

Obstruction  of  watercourse  by  embankment — Surface  waters, — see  Waters 
and  WatercoorMf;  1,  2. 
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TJnreasoiiable    Bates — ^Bailroad    Commission    Act — ^Bemedies    Ezclusive — 
Gomplaint — Insufficiency. 

1.  Held,  that  the  remedies  prescribed  by  Chapter  37,  Laws  of  1907 
(Bev.  Codes,  sees.  4363-4399),  for  recovery  of  damages  caused  by 
the  exaction  of  discriminatory  or  unreasonable  freight  charges,  are 
exclusive,  and  that  therefore  a  complaint  based  upon  the  common- 
law  remedy  and  drawn  in  entire  disregard  of  the  provisions  of  the 
statute  did  not  state  a  cause  of  action,  the  common-law  remedies 
having  been  superseded  by  said  chapter. — Doney  v.  Northern  Pacific 
By.  Co.,   209. 

Same — Complaint — Jurisdictional   Allegation. 

2.  Under  section  4389,  Bevised  Codes,  an  allegation  that  payment  of 
alleged  discriminatory  or  unreasonable  freight  charges  was  made  in 
the  county  in  which  the  action  is  brought  is  jurisdictional. — Doney 
v.  Northern  Pacific  By.  Co.,  209. 

Same— Presumptions — Complaint — Insufficiency. 

3.  Since  the  presumption  obtains  that  the  railroad  commission  fixed 
and  established  reasonable  rates  in  obedience  to  section  4375,  Bevised 
Codes,  and  that  the  rate  as  established  is  in  accordance  with  the 
approved  and  published  tariff,  a  complaint  which  fails  to  allege  that 
freight  charges  were  not  in  accordance  with  such  tariff  is  defective. 
Doney  v.  Northern  Pacific  By.  Co.,  209. 

Same — Bailroad    Commission — Established    Tariff    has    Effect    of    Statute. 

4.  A  tariff  duly  filed  and  published  by  the  railroad  commission  has 
the  force  and  effect  of  a  statute  and  is  binding  alike  upon  the 
shipper  and  carrier,  until  modified  by  the  tribunal  authorized  to 
change  it. — ^Doney  v.  Northern  Pacific  By.  Co.,  209. 

Same — Bailroad   Commission   Act — ^Bemedies — Extent   of   Saving   Clause. 

5.  The  provision  of  section  4398,  Bevised  Codes,  that  the  Bailroad 
Commission  Act  shall  not  have  the  effect  of  releasing  or  waiving 
"any  right  of  action  *  *  *  by  any  person  for  any  right,  penalty 
or  forfeiture  which  may  have  arisen  or  may  hereafter  arise  under  any 
law  of  this  state)"  etc,  does  not  have  the  effect  of  saving  the 
common-law  remedy  for  recovery  of  excess  freight  rates,  but  refers 
to  the  remedies  provided  by  the  Act  itself. — Doney  v.  Northern 
Pacific  By.  Co.,  209. 

Same — ^Voluntary  Beduction  of  Bates — Effect. 

6.  The  voluntary  reduction  of  a  rate  by  a  carrier  does  not  make 
the  prior  rate  unlawful,  unreasonable  or  discriminatory  or  the  basis 
of  an  action  for  damages. — Doney  v.  Northern  Pacific  By.  Co.,  209. 

Same— Un j  ust   Bates — Bemedies — Procedure. 

7.  A  shipper  deeming  himself  aggrieved  by  a  rate  fixed  by  the 
railroad  commission  because  unjust,  unreasonable  or  discriminatory, 
must  proceed  under  section  4391,  Bevised  Codes,  if  he  desires  to 
have  it  declared  so;  where  no  rate  has  been  fixed  or  the  one  estab- 
lished is  considered  excessive,  he  must  apply  to  the  commission  for 
investigation  and  determination  of  his  contention,  under  section 
4377,  before  he  can  maintain  an  action  in  the  courts;  and  if  his 
case  is  predicated  upon  freight  charges  made  in  excess  of  those 
fixed  and  established  by  the  commission,  his  complaint  must  so 
allege  and  the  action  must  be  brought  within  twelve  months  from 
the  date  of  payment^  under  section  4389. — ^Doney  y.  Northern  Paeifle 
By.  Co.,  209. 
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Delay  in  Shipment  of  Freight — Special  Damages — ^Notice  to  Carrier  of 
Urgency   of   Shipment   Necessary. 

8.  In  order  to  charge  a  carrier  with  special  damages  arising  from 
delay  in  the  shipment  of  freight,  such  as  stock  feed,  notice  of  the 
urgency  of  the  shipment  must  be  brought  home  to  the  carrier. — 
Sankey  ▼.  Chicago,  Mil  &  St.  P.  By.  Co.,  242. 

Crossing    Aecident-^Automobiles — Duty    to    Make    Act    of    Looking    and 
Listening    Effective. 

9.  One  approaching  a  railroad  crossing  must  use  his  senses  vigilantly 
to  determine  whether  or  not  a  train  is  approaching  before  he  goes 
on  the  track,  and  if  necessary  to  make  his  act  of  looking  and  listen- 
ing reasonably  effective,  stop  at  such  point  as  will  accomplish  that 
purpose. — Keith  v.  Great  Northern  Ry.  Co.,  505. 

Same — Evidence — Contributory   Negligence. 

10.  Where,  in  an  action  to  recover  damages  for  injuries  to  plaintiff's 
automobile  caused  by  a  collision  with  defendant's  train  at  a  railroad 
crossing,  it  appeared  from  the  evidence  that,  after  he  saw  the  train, 
he  had  twenty-six  feet  before  he  reached  the  crossing  within  which 
to  stop,  and  could  have  stopped  within  a  distance  of  seven  feet  if 
traveling  at  a  rate  of  eight  miles  an  hour,  as  testified  to  by  him, 
with  the  car  under  proper  control,  and  that  he  did  not  apply  the 
brakes  until  after  the  front  wheels  of  his  automobile  were  on  the 
track,  he  was  guilty  of  contributory  negligence  as  a  matter  of  law, 
and  therefore  barred  from  recovery  of  damages. — Keith  v.  Great 
Northern  By.  Co.,  505. 

RAPE. 
See  Criminal  Law,  93. 

Attempt  to  commit, — see  Criminal  Law,  3-10. 

BATES. 
Unreasonable    railroad    rates — ^Remedies, — see    RailroadB,   1-7, 

REAL  PROPERTY. 

See,  also,  Brokers;   Contracts;  Easements;   Husband  and  Wife;   Qnieting 

Title. 

Easements — ^Presumptions. 

1.  As  respects  easements,  the  parties  to  a  contract  of  sale  of 
land  are  presumed  to  have  contracted  with  reference  to  the  condi- 
tions of  the  property  at  the  time  of  sale,  provided  the  marks  are 
open  and  visible. — Pioneer  Mining  Co.  v.  Bannack  Gold  Mining 
Co.,    254. 

Implied  Easements — Intent. 

2.  An  implied  easement  rests  upon  implied  intent  gathered  from  the 
circumstances  surrounding  the  conveyance. — Pioneer  Mining  Co.  ▼. 
Bannack   Gold  Mining  Co.,   254. 

Easements — ^When  Apparent. 

3.  An  easement  is  apparent  when  it  ma^y  be  discovered  upon  reason- 
able inspection. — Pioneer  Mining  Co.  v.  Bannack  Gold  Mining  Co.,  254. 

Ouster — Intent. 

4.  An  entry  by  one  upon  the  land  of  another  is  an  ouster  of  the 
legal  possession  arising  from  the  title,  or  not,  according  to  the  in- 
tention with  which  it  is  done. — ^Pioneer  Mining  Co.  v.  Bannock  Gold 
Mining  Co.,  254« 
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Streama — ''Accreted  Lands" — Ownership  in  Biparian  Owner. 

5.  Under  sectionB  4573  and  4576,  Bevised  Codes,  ''accreted  lands''-^ 
that  is,  additions  to  the  area  of  real  estate  from  the  gradual  deposit 
by  water  of  solid  material,  whether  mud,  sand  or  sediment,  pro- 
ducing dry-  land  which  before  was  covered  by  water,  along  the  banks 
of  a  navigable  or  unnavigable  stream — belong  to  the  riparian  owner.— 
Bode  V.   Bollwits,   481. 

Title  by  Accretion  or  Beliction — How  Governed. 

6.  Title  to  lands  acquired  by  accretion  or  reliction  is  governed  by 
the  laws  of  the  state  where  either  occurs. — Bode  v.  BoUwitz,  481. 

Public  Lands — Survey — ^Waters — ^Effect   of   Meander  on   Bights   of   Bipa- 
rian Owner. 

7.  Where,  in  the  survey  of  the  public  domain,  a  body  of  water  is 
found  to  exist  and  is  meandered,  the  result  of  such  meander  is  to 
exclude  the  area  from  the  survey,  and  to  cause  it  as  thus  separated 
to  become  subject  to  riparian  rights  of  the  respective  owners  abut- 
ting on  the  meandered  Une  in  accordance  with  the  laws  of  the  several 
states. — Bode   v.   BoUwitz,   481. 

Waters  and  Watercourses — Sudden   Change   of   Channel — ^Effect. 

8.  Where  the  channel  of  a  river  is  suddenly  and  sensibly  changed, 
as  by  reason  of  an  ice  gorge,  so  that  the  old  channel  is  abandoned, 
except  in  high  water,  and  a  new  channel  formed,  no  change  in  the 

,    boundary  or  ownership  of  land  of  riparian  owners  is  worked  thereby. 
Bode  V.  BoUwitz,  481. 

Public  Lands— Adverse  Possession  (Hves  No  Title  Against  Government — 
Error  by  Surveyor. 

9.  Since  adverse  possession,  user  or  occupancy  of  public  land  can- 
not ripen  into  a  good  title  as  against  the  government,  possession 
and  occupancy  of  islands  which  were  in  existence  at  the  time  of 
the  government  survey,  though  not  mentioned  on  the  official  plat  but 
referred  to  in  the  surveyors  field-notes,  the  surveyor-  having  erro- 
neously failed  to  extend  the  survey  over  them,  did  not  vest  title 
in  plaintiff  by  adverse  possession,  nor  did  his  error  prevent  the 
government  from  subsequently  surveying  them  and  asserting  title 
thereto. — ^Bode   v.   BoUwitz,  481. 

Same — Government  Surveyors — ^Authority. 

10.  Governmeut  surveyors  are  not  invested  with  authority  to  de- 
termine the  character  of  land  surveyed  or  left  unsurveyed,  or  to 
classify  it  as  within  or  without  the  operation  of  particular  laws. — 
Bode  V.  BoUwitz,  481. 

Same — ^Land  Department — Error  by  Officers  Does  not  Estop  Government. 

11.  The  fact  that  administrative  government  officers,  before  dis- 
covery of  a  surveyor's  error  in  failing  to  survey  islands  in  a  river 
and  including  them  as  part  of  a  meandered  tract  shown  in  the  river, 
had  treated  such  a  meandered  tract  as  subject  to  the  riparian  rights 
of  abutting  owners,  under  state  laws,  could  not  estop  the  United 
States  from  asserting  its  title  even  as  against  such  an  owner  who 
had  acquired  his  property  before  the  mistake  was  discovered. — 
Bode  V.   BoUwitz,  481. 

Same — Islands — Patent  to  Land  Abutting  on  Biver  Does  not  Include. 

12.  Patents  to  lots  of  land  abutting  on  a  river  do  not  include 
actual  islands  of  fast  dry  land  of  stable  foundation  lying  between 
the  lots  and  the  thread  of  the  stream. — Bode  v.  BoUwitz^  481. 
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Same^Wbat  Lands  Open  to  Settlement. 

13.  Under  the  homestead  laws  of  the  United  States,  mMmreyed 
public  lands,  if  agrienltural  and  onappropriatedy  are  open  to  settle- 
ment by  qualified  entTymen,  and  this  applies  to  land  erroneoosly  left 
nnsnnreyed  and  bj  the  surveyor  included  within  the  meander  lines 
of  a  non-navigable  river. — Bode  y.  Bollwitz,  481. 

Same— Authority  of  Courts. 

14.  While  the  courts  have  nothing  to  do  with  pnblie  land  surveys, 
they  may  determine  whether  lands  have  been  left  unsurveyed  and 
whether  a  right  of  possession  exists  under  an  ineeptive  claim. — Bode 
V.   Rollwitz,   481. 

Ejectment — Adverse  Possession — Payment  of  Taxes — Evidence. 

15.  Since  payment  of  taxes  was  not,  prior  to  the  enactment  of 
Chapter  3,  Laws  of  1917,  an  element  of  adverse  possession,  the  fact 
that  the  holder  of  the  legal  title  paid  the  taxes  on  the  land  in 
question  was  of  no  evidentiary  value,  further  than  as  tending  to  show 
that  he  had  not  abandoned  it. — Blackfoot  Land  Dev.  Co.  v.  Burks, 
544. 

Same— Declarations  by  Claimant  not  Controlling. 

16.  The  fact  that  the  holder  of  land  under  an  adverse  claim  did 
not  declare  that  he  owned  the  land  or  that  he  was  holding  it  ad- 
versely to  the  interest  of  the  true  owner,  is  not  of  controlling  weight 
as  evidence,  since  the  question  of  adverse  title  is  determinable  by 
the  claimant's  actions  rather  than  words. — ^Blackfoot  Land  Dev.  Co, 
V.   Burks,  544. 

Same — Occupation  Deemed  in  Subordination  to  Legal  Title. 

17.  Under  section  6435,  Revised  Codes,  the  occupation  of  property 
by  one  not  the  owner  is  deemed  to  have  been  under  and  in  subordina- 
tion to  the  legal  title. — Blackfoot  Land  Dev.  Co.  v.  Burks,  544. 

Same — PoBsession   Alone   Insufficient   to   Support   Claim. 

18.  The  question  of  adverse  possession  is  one  of  intention,  and  the 
possession  must  be  of  such  a  character  as  to  tdford  the  owner  the 
means  of  knowing  of  the  claim  asserted,  possession  alone,  though 
open  and  notorious,  being  insufficient. — Blackfoot  Land  Dev.  Co.  ▼. 
Burks,  544v 

Same — Evidence — Insufficiency. 

19.  Evidence,  in  an  action  in  ejectment  the  defense  to  which  was 
title  by  adverse  possession,  that  defendant's  predecessor  to  whose 
interest  in  the  land  he  succeeded  under  a  will,  had  fenced  the  land 
in  connection  with  a  portion  of  his  own,  and  occupied  and  cultivated 
it,  that  he  repeatedly  endeavored  to  purchase  it  from  plaintiff;  that 
defendant,  closely  associated  with  decedent  did  not  know  that  it 
was  being  held  adversely  by  decedent,  and,  as  executor  of  his  estate, 
did  not  list  the  property  in  his  inventory,  etc.,  held  insufficient  to 
warrant  a  judgment  in  his  favor. — ^Blackfoot  Land  Dev.  Co.  v.  Burks, 
544. 

Same — Insufficiency  of  Evidence — Taking  Case  from  Jury  not  Denial  of 
Trial  by  Jury. 

20.  The  evidence  in  support  of  defendant's  claim  having  been  in- 
sufficient to  sustain  either  a  verdict  or  finding  in  his  favor,  the 
court  did  not  err  in  taking  the  case  from  the  jury,  setting  aside 
its  findings,  making  findings  of  its  own  and  rendering  judgment  for 
plaintiff,  and  its  action  was  not  objectionable  as  depriving  defend- 
ant of  his  right  of  trial  by  juiy. — Blackfoot  Land  Dev.  Co.  v. 
Burks,  544. 
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BECEIVERS. 
Costs — To  whom  taxable, — see  Costs,  2. 
Taxation  of  costs — Beviewable  on  appeal  from  judgment, — see  Costs,  1. 

When  not  to  be  Appointed. 

1.  Sinee  the  appointment  of  a  receiver  without  notice  is  a  harsh 
remedy,  under  which  property  rights  are  taken  out  of  private  hands 
and  put  in  hands  of  a  representative  of  the  court,  solely  as  an 
emergency  measure,  it  should  not  be  invoked  if  the  applicant  has 
any  other  adequate  remedy. — Martin  v.  Hover,  302. 

Insolvency  of  Defendant — Insufficient  Showing. 

2.  Where,  in  an  action  to  set  aside  an  oil  lease  as  fraudulent,  the 
complaint  and  affidavit  of  plaintiffs  upon  which  a  receiver  was  ap- 
pointed without  notice,  did  not  affirmatively  show  that  defendants 
were  insolvent,  the  appointment  was  unwarranted. — Martin  v.  Hover, 
302. 

Complaint  and  Affidavit — ^Verification. 
,     3.    A  receiver  may  be  appointed  upon  the  complaint  if  verified  upon 
positive  knowledge,  or  upon  the  complaint  and  a  proper  affidavit  so 
verified. — Martin  v.  Hover,  302. 

Complaint — ^Verification  by  Mentally  Incompetent — When  Insufficient. 
4.  Where  the  complaint  in  an  action  to  set  aside  an  oil  lease  on 
the  ground  of  fraud  alleged,  inter  alia,  that  the  lessor  was  not  only 
ignorant  and  without  experience  in  business,  but  so  far  incompetent 
as  to  be  incapable  of  understanding  ordinary  legal  instruments  and 
ever  ready  to  follow  any  suggestions  made  or  advice  given  him  by 
one  in  whom  he  had  confidence,  his  verification  attached  to  the  com- 
plaint had  no  evidentiary  value,  and  was  therefore  insufficient  as  a 
foundation  for  the  appointment  of  a  receiver  without  notice. — ^Martin 
V.   Hover,   302. 

BECEIVING  STOLENT  PROPERTY. 
See  Criminal  Law,  30-32,  88-91. 

RECORD  ON  APPEAL. 
Duty  of  counsel, — see  Appeal  and  Error,  5. 
From  final  judgment — Bills  of  exception, — see  Appeal  and  ESrror,  9. 

BEHEABINGS. 
See  Appeal  and  Error,  3,  19. 

BEMEDIES. 
Election  of, — see  Pleading  and  Practice,  31. 
Of  one  complaining  of  unreasonable  railroad  rates, — see  Bailroads,  1-7. 

BES  ADJUDICATA. 
See  Judgments,  6-13. 

BE8CISSI0N. 
See  Contracts,  17-22. 

BE8ULTING  TBUSTS. 
See  Trusts. 
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8TATUTtS& 
(Lht  of  fltatofc*  of  Mortum  Cited  or  QmiBlwl 

GoMPiLSD  8rATrm  or  1872. 
0eetkm  1275   (Jaflt) 1«3 

Laws  of  1877. 
floetioB  229   (Kxeentors  and  Adminktzmton) 47 

Laws  or  1879. 
SeetioB  229,  Seeond  Dirision  (Exeeuton  and  AdministrmtoTB) 47 

OoMPiiSD  BiATunB  or  1887. 
BoetioB  229y  Seeoad  Ditisiob  (Ezeeoton  and  AdauaiBtraton) 47 

Laws  or  1889. 
Fmgfi  14^  (Ejueaton  and  Adminiatraton) 47 
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POUTIOAL  OODB  OF  1895. 

Beetion  3026 612 

Civil  Code  or  1895. 
Section  2734 47 

Ck)OES  or  1907. 

Section  165 381 

Section  1337  117 

Section  1340  117 

Sections  2085-2087   207,  208 

Section  2283  103 

Section  2284 103 

Section  2286 .' 103 

Section  2289  103 

Section  2293  102 

Section  3010 615 

Section  3138  616 

Section  3259 116 

Section  3301  452 

Section  3302 452 

Section  3552 523 

Section  3677 413,  414 

Section  3678 413 

Section  3679 413 

Section  3695 249 

Section  3783  413 

Section  4275,  roWivision  5  524,  525 

Section  4362 524,  525 

Sections  4363-4399  227  et  9eq, 

Section  4384 234 

Section  4391  234 

Section  4425 513 

Section  4428 265 

Section  4429  265 

Section  4507  512 

Section  4515 513,  514 

Section  4535 207,  208 

Section  4538  250 

Section  4573 491 

Section  4576 491 

Section  4632  338 

Section  4758  537 

Section  4759 537 

Section  4760 537 

Section  4777 537 

Section  4778  .• 537 

Section  4779 537 

Section  4787  298,  537 

Section  4789  537 

Section  4790  537 

Section  4796 537 

Sections  4799-4800   298 

Section  4801   537 

Section  4804  537 

Section  4820,  subdivision  2 186 

Section  4842  265 

Section  4844 265 


698  Statutes. 

Section  4970 274 

Section  4978  505 

Section  5065  607 

Section  5084 339 

Section  5092 80,  81 

Section  5469  *   52 

Section  5494 45,  52 

Section  5628  556 

Section  5757  80 

Sections  5774-5799   146 

Section  6066 176,  241 

Section  6065 245 

Section  6068 22 

Section  6082   176,  241 

Section  6192 15 

Section  6253  115 

Section  6357   478 

Section  6432 114,  116 

Section  6435  114,  116,  551 

Section  6449,  subdivision  4 84,  289 

Section  6451  ; 289 

Section  6480 164,  165 

Section  6486  182 

Section  6532  458 

Section  6635 458 

Section  6594 186 

Section  6710 296 

Section  6714,  subdivision  6 186 

Section  6746 22,  269 

Section  6787  191 

Section  6788  190 

Section  6793  162 

Section  6794 67,  162 

Section  6797    170,  171 

Section  6806  190 

Section  6849  514 

Section  6870  513,  514 

Sections  7092-7095 452,  453 

Section  7098  191,  491 

Section  7112  190,  191 

Section  7148  186 

Section  7452 298 

Section  7454 298 

Section  7502  297 

Section  7525 55 

Section  7530 298 

Section  7536 296 

Section  7607   45  ct  seq. 

Section  7648   295 

Section  7664 534 

Section  7669 *. 534,  539 

Section  7724  540 

Section  7725  541 

Section  7738  541 

Section  7853   374 

Section  7872  126 

Sections  7875,  7876 446 

Section  7887  326 


Statutes.  699 

Section  7887,  rabdWiBion  10 437,  438 

Section  7914  296 

Section  7917  297 

Section  7962,  subdivision  4 191 

Section  7962,  subdivision  15 126 

Section  7962,  subdivisions  15,  33 229 

Section  8020 360 

Section  8024 446,  447 

Section  8028  557 

Section  8070 537 

Section  8290 576 

Seetion  8642,  subdivision  2 340 

Section  8656 339 

Section  8668 341 

Section  8904 446 

Sections  8905-8907   447 

Section  8907  446 

Section  9087  126 

Section  9089 126 

Section  9149 420 

Section  9234 478 

Section  9237  478 

Section  9238 476 

Section  9241  477 

Section  9264 328 

Section  9271  128,  330,  374 

Section  9271,  subdivision  4 574 

Section  9282  440,  575 

Section  9350 315 

Section  9415 313 

Section  9484 405 

Sections  9584-9629   452 

Section  9759 615 

Section  9763   614  et  seq. 

Section  9764 615 

Laws  of  1907. 
Chapter  37  (Bailroad  Commission  h&w) 226  ei  seq. 

Laws  of  1911. 

Chapter    1  (White  Slavery) 378 

Chapter  29  (Employers'  Liability  Act) 108 

Chapter  52  (Chattel  Mortgages)    80,    81 

Laws  of  1913. 

Chapter  52  (Public  Service  Commission) 237 

Chapter  86  (Chattel  Mortgages)   80 

Chapter  89  (Special  Improvements)    :2,  6,  588  et  seq. 

Laws  of  1915. 

Chapter     37  (Secretary  of  State — Fees) 383 

Chapter  113  (Basements — Quieting  Title) 518 

Chapter  135  (Exceptions)    314 

Chapter  142   (Special  Improvements)    2,  588,  591 

Chapter  175  (Special  Improvements)   2 

Laws  of  1917. 
Chapter  3   (Adverse  Possession) 551 


700  Tkndeb. 

STATUTES  AND  STATUTORY  00N8TEUCJTI0N. 
Constitutionalitj  of  statutes, — see  Constitution,  1. 
Extension  of  time  for  answer — Statute, — see  Pleading  and  Practice,  13. 

Record  on  appeal  from  final  judgment — Bills  of  exceptions — Statutes,- 
Appeal  and  Error,  9. 

Statutes — Adoption  from  Another  State — Construction. 

1.  Adoption  of  a  statute  from  another  state  carries  with  it  the  con- 
struction placed  thereon  bj  the  highest  court  of  the  state  from  which 
it  is  adopted. — Mares  v.  Mares,  36. 

Witnesses — Former  Conviction  of  Misdemeanor — Improper  Impeachment. 

2.  Held,  that  the  provision  of  section  8907,  Revised  Codes,  to  the 
effect  that  the  conviction  of  a  person  of  any  offense  may  be  proved 
for  the  purpose  of  affecting  the  weight  of  his  testimony,  refers  to 
conviction  for  a  felony  and  not  for  a  misdemeanor. — State  v.  Stein, 
441. 

STATUTES  OP  LIMITATIONa 
See  Limitations  of  Actions, 

STENOGRAPHERS, 
^^tness  reading  from  notes, — see  Criminal  Law,  28. 

STOCK  AND  STOCKHOLDERa 
See  Corporations. 

STREETT  RAILWAYS. 
See  Fdrsonal  Injuries,  19-24, 

SUPREME  COURT. 
See,  also,  Appeal  and  Error. 

May  supreme  court  award  adequat^amages  without  awarding  new  trial, — 
see  Personal  Injuries,  23. 

Rehearings — Extent  of  review, — see  Appeal  and  Error,  3,  19. 

Rules  with  reference  to  preparation  of  briefs, — ^see  Appeal  and  Error,  18. 

SURFACE  WATERS. 
Obstruction  by  railroad  embankment, — see  Waters  and  Watercourses,  1,  2 

SURVEYORS. 
Authority — ^Errors — ^Effect, — see  Real  Property,  7,  9,  10-12. 


TECHNICALITIES. 
See  Criminal  Law,  8,  40,  63;  Instruotionfl^  1« 


TENDER. 
Of  deed,  when  too  laie,-HMe  Contracts^  17. 
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THEOBY  OP  CASE. 

Amendment  of  complaint  to  conform  to  proof — ^Bule  not  applicable  when 
amendment  does  not  conform  to  theory  upon  which  cause  was  tried, — 
see  Pleading  and  Practice,  23. 

Parties  bound  on  appeal  by  theory  adopted  at  trial  of  cause, — see  Appeal 
and  Brror,  28. 

"THIRD  DEGREE." 
Improper  methods  in  obtaining  statement  by  defendant  charged  with  crime 
—Not  ground  for  new  trial, — see  Criminal  Iiaw,  53. 

TIME. 
See,  also,  Limitations  of  Actions. 

Extension  of  time  for  answer  after  demurrer  overruled, — see  Pleading  and 
Practice,  13,  14. 

For  preparation  for  trial, — see  Criminal  Law,  74. 

Of  essence  of  contract  of  sale  of  real  property — Tender  of  deed — When 
too  late, — see  Contracts,  17. 

TITLE. 

By  adverse  possession  does  not  run  against  government, — see  Real  Prop- 
erty, 9. 

Real  property — ^Imperfect  title — ^When  rescission  may  be  decreed, — see  Con- 
tracts, 18,  19. 

Trusts — ^Personal  Property. 

1.  In  a  trust  of  personal  .property  the  legal  title  is  in  the  trustee. — 
State  V.  Wallin,  332. 

TRIAL. 
See,  also,  different  subjects  pertaining  to  Trial. 

By  jury  —  Ejectment  —  Adverse  possession  —  Insufficiency  of  Evidence  — 
Taldng  case  from  jury  not  denial  of  jury  trial, — see  Real  Property,  20. 

Continuance — Affidavit — Contents — Insufficiency — Discretion, — see  Criminal 
Law,  70-73. 

Preparation  for  trial — Time— Sufficiency, — see  Criminal  Law,  74, 

On  Agreed  Statement — Waiver  of  Defects — Variance — Appeal. 

1.  Where  a  cause  is  tried  on  an  agreed  statement  of  facts  which 
purports  to  contain  all  of  the  evidence,  the  pleadings  become  immate- 
rial except  in  so  far  as  admissions  therein  contained  are  concerned, 
the  trial  court  must  render  judgment  on  the  merits  of  the  case  as 
disclosed  by  such  statement,  and  the  supreme  court  on  appeal  will 
affirm  the  judgment  where  under  the  facts  as  agreed  plaintiff  was 
entitled  to  prevail  even  though  there  was  a  fatal  variance  between  the 
pleadings  and  the  proof. — ^United  States  Nat.  Bank  v.  Great  Western 
Sugar  Co.,  342. 

TRUSTS. 
See,  also,  Promissory  Notes,  5,  6. 

Resulting  trust — Conveyance  between  husband  and  wife — Gift — Presump- 
tions— Laches, — see  Husband  and  Wife,  6,  7. 

When  beneficiary  under  will  not  entitled  to  interest^ — see  E^xecutors  and 
Administrators,  8. 
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Penonal  Property — I^egal  Title,  in  W1u>iil 

1.  Id  ft  trnst  of  penoiuU  propertjr,  the  legal  title  is  in  the  trosiee. — 
Bute  ▼.  WalliD,  332. 

UNITED  STATES  8UPBEMB  OOUBT. 

Federal  Questions — Decision  of  United  States  Sapreme  Cooxt  CoaehHiTe. 
1.     Iji  a  ease  involring  a  federal  qaestion,  the  deeiaiona  of  the  sapreme 
eooit  of   the   United  States  are  eonelnaive  and  binding  upon  state 
eonrts.— ^.  L  Case  Threshing  Maehine  Co.  t.  Stewart,  380. 

VABIANCE. 

Waiver — ^Trial  on  agreed  statement  of  facta, — see  Pleading  and  Prae- 
tiee,  24. 

VENUE. 

See,  also,  Change  of  Yeniie. 
Proof  Beqaired^ 

1.  In  a  prosecution  for  receiving  stolen  property,  the  state  mnat 
prove  the  venne  as  laid  in  the  information,  by  evidence  which  estab- 
lishes the  fact  beyond  a  reasonable  doubt. — State  v.  Dneolon,  594. 

When  Crime  Complete  and  Venue  Fixed. 

2.  When  property  is  received  with  knowledge  that  it  waa  stoJea,  and 
with  the  criminal  intent  defined  by  the  statute,  the  crime  is  complete 
and  the  venue  fixed. — State  v.  Ducolon,  594. 

Circumstantial  ETvidenee*— When  Sufficient. 

3.  The  venue  as  well  as  the  eorjnu  delicti  in  a  prosecution  for  re- 
ceiving stolen  property  may  be  established  by  circumstantial  evidence, 
provided  the  criminatory  circumstances  proved  are  consistent  with  each 
other  and  point  so  clearly  to  the  guilt  of  the  accused  as  to  be  in- 
consistent with  any  other  rational  hypothesis. — State  v.  Ducolon,  594. 

Evidence — Insufficiency. 

4.  In  the  absence  of  direct  evidence  showing  that  defendant,  who 
was  found  in  the  possession  of  stolen  cattle  in  a  county  other  than 
the  one  in  which  he  was  charged  with  having  received  them,  came  into 
their  possession  in  the  county  in  which  the  venue  was  laid,  and  of 
circumstantial  evidence  sufficient  to  meet  the  requirements  of  the  rule 
above  (par.  3),  the  trial  court  was  without  jurisdiction  to  render  a 
judgment  of  conviction. — State  v.  Ducolon,  594. 

VERDICTS. 
See,  also,  Criminal  Law,  18,  19. 

On  conflicting  evidence,  when  verdict  not  conclusive, — see  Personal  In- 
juries, 8. 

Refusal  of  motion  for  directed  verdict  for  defendant  error, — see  Personal 
Injuries,  24. 

Quotient  Verdict — New  Trial 

I.  Where  the  jurors  in  a  personal  injury  action  agreed  among  them- 
selves that  in  arriving  at  a  verdict  each  of  them  should  write  the 
amount  he  deemed  plaintiff  entitled  to  upon  a  slip  of  paper,  the 
several  amounts  to  be  added  by  one  of  their  number,  acting  as  clerk, 
and  the  sum  total  divided  by  twelve,  the  amount  thus  arrived  at  to 
stand  as  their  verdict,  the  result  was  a  quotient  verdict  entitling 
defendant  to  a  new  trial. — Zanos  v.  Great  Northern  Ry.  Co.,  17. 
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Nuisanee—What  not  Excessive  Verdict. 

2.  A  verdict  for  $2,000  in  an  action  for  damages  for  maintaining  a 
nuisance,  where  it  appeared  that  besides  losing  $15  rental  a  month 
of  a  house  and  garden  for  about  a  year,  plaintiff  lost  the  use  of  a 
quarter-section  of  land  with  improvements  thereon,  and  suffered  dis- 
comfort and  annoyance  for  practically  two  years,  held  not  excessive, 
it  being  impossible  in  such  a  case  to  lay  down  a  fixed  measure  of 
damages. — Newton  v.  Cfity  of  Boundup,  24. 

Order  Setting  Aside  Under  Guise  of  Correcting  Minutes,  Void. 

3.  Held,  that  a  verdict  arrived  at,  received  and  filed  in  regular 
manner,  eight  of  the  jurors,  upon  their  poll,  answering  in  the  affirm- 
ative, could  not  be  set  aside  on  motion,  supported  by  the  affidavit  of 
one  of  them  to  the  effect  that  he  had  answered  in  the  negative,  asking 
specifically  that  it  be  set  aside,  under  the  pretension  that  its  purpose 
was  merely  to  correct  the  minutes  of  the  court. — Ourrey  v,  Butte 
Electric  By.  Co.,  146. 

Directed  Verdict — ^Motion  by  Both  Parties — New  Trial. 

4.  Where  both  parties  moved  for  a  directed  verdict,  thus  in  effect 
submitting  the  cause  upon  an  agreed  statement  of  facts,  the  court 
may  nevertheless  grant  the  defeated  party  a  new  trial  if  it  deems  the 
verdict  as  directed  by  it  erroneous. — Buckhouse  v.  Parsons,  156. 

WAIVES. 

Of  defects  in  pleading — ^Variance — Trial  on  agreed  statement  of  facts,— 
see  Pleading  and  Practice,  24. 

Of  defenses  pleaded — What  constitutes, — see  Pleading  and  Practice,  32. 

Of  right  to  rescind, — see  Contracts,  22. 

WABBANT8. 
Municipal — Issuance  at  discount  prohibited,— see  Cities  and  Towofl,  9* 


WATEBS  AND  WATEBCOUBSES. 

Flumes — Easements, — see  Mines  and  Mining,  10-12. 

Biparian  and  nonriparian  lands, — see  Beal  Property,  5-14. 

Sudden   change  of  watercourse — Effect   on  boundary  of  land   of  riparian 
owner, — see  Beal  Property,  8. 

*  'Watercourse" — ^Definition. 

1.  A  "watercourse"  is  a  living  stream  with  defined  banks  and  channel, 
not  necessarily  running  all  the  time,  but  fed  from  other  and  more 
permanent  sources  than  mere  surface  water. — Le  Munyon  v.  Gallatin 
Valley  By.  Co.,  517. 

Surface  Waters — Obstruction  by  Bailroad  Embankment — When  Defendant 
not  Liable  for  Damages. 

2.  Under  the  common-law  rule  of  liability  for  the  obstruction  of 
surface  waters,  in  force  in  this  state  in  the  absence  of  statute  pro- 
viding otherwise,  defendant  railway  company  was  not  liable  for  dam- 
age caused  to  plaintiff's  property  by  surface  waters  which  were 
dammed  up  by  its  embankment  and  for  the  escape  of  which  it  had 
failed  to  construct  culverts  or  openings,  its  duty  in  this  respect  being 
confined,  by  subdivision  5  of  section  4275  and  section  4362,  Bevised 
Codes,  to  providing  outlets  for  streams,  watercourses,  etc.,  intersected 
by  the  embankment,  plaintiff's  evidence  having  failed  to  establish  that 
the  invading  waters  were  conveyed  through  a  natural  watercourse. — 
Le  Munyon  v.  Gallatin  Valley  By.  Co.,  517. 
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WHITE  SLAVEBY. 
See  Criminal  Law,  39* 

WIIiLa 
"Beviaes*' — "Bequestt/' — see  Ezeeutora  and  Adminiatratoit,  5-7. 


WITNESSES. 
See,  also,  Evidenee. 

E!rpert  and  opinion  evidence, — see  Evidence,  24-27. 

When  Mental  Incompetents  may  Testify. 

1.  The  testimony  of  an  incompetent  person  is  admissible  in  evidence 
if  the  court  is  satisfied  that  he  has  sufficient  mentality  to  appreciate 
the  nature  and  obligation  of  an  oath  and  is  capable  of  giving  a  correct 
account  of  the  matters  v^hieh  he  has  seen  or  heard  witii  reference  to 
the  question  at  issue,  his  incompetency  going  only  to  the  weight  of  his 
evidence. — ^Martin  v.  Hover,  302. 

Bape — Credibility  of  Prosecuting  Witness — Question  for  Jury. 

2.  The  credibility  of  the  prosecuting  witness  in  a  prosecution  for 
attempted  rape  was  a  matter  for  determination  by  the  jury,  and  its 
verdict  of  guilty  establishes  the  truth  of  her  testimony  for  all  pur- 
poses.— State  V.  Prouty,  310. 

Cdminal  Law — Witnesses — Former  Conviction  of  Misdemeanor — Improper 
Cross-examination. 

3.  Held,  that  the  provision  of  section  8907,  Bevised  Codes,  to  the 
effect  that  the  conviction  of  a  person  of  any  offense  may  be  proved 
for  the  purpose  of  affecting  the  weight  of  his  testimony,  refers  to 
conviction  for  a  felony,  and  that  therefore  refusal  to  permit  cross- 
examination  of  a  witness  for  the  state  as  to  his  former  conviction  of 
a  misdemeanor  was  proper. — State  v.  Stein,  441. 

WOBDS  AND  PHBASES. 
"Accreted  lands"— 

Bode  V.   Bollwitz,  491. 

"Admission"-r- 

State  V.  Stevens,  402. 

"Adverse  possession" — 

Blackfoot  L.  ft  Dev.  Co.  v.  Burks^  551,  558. 

"Alibis- 
State  ▼.  Bess,  673. 

"Bequest'*— 

In  re  Fratt's  Estate,  537. 

"Board"— (Bev.  Codes  1907,  sec.  3138.) 

Majors  v.  Lewis  and  dark  County,  616. 

"Character"  of  special  improvements — (Chap.  142,  sec  2,  Laws  1915.), 
Evans   v.   City   of    Helena,   589. 

"Commensurate"  with  earnings — 

Donovan  v.  Bull  Mt  Trading  Co.^  95. 
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"OonfeBrion"— 

State  ▼.  dtevenfl,  402. 

"Deviae"— 

In  re  Fiatt's  Estate,  637. 

"Easement"— 

Manniz  y.  PoweU  Counly,  512. 

"Eksement"  apparent — 

Pioneer  Min.  Go.  y.  Bannaek  Gold  Min.  Co.,  264. 

"EbLpresfllj"— (Bev.    Codes   1907,  see.  4970.) 
V  McKeever  ▼.  Oregon  Mortgage  Go.,  274. 

"General  character"  of  improvements  (Ghap.  142,  see.  2,  Laws  1915.); 
Evans  v.  Oity  of  Helena,  589. 

"General  damages" — 

Whitelaw  ▼.  Vallance,  176. 

Sankej  v.  Chicago  etc.  Ify*.  Co.,  244. 

"Implied  easement" — 

Pioneer  Gold  Min.  Go.  y.  Bannaek  Gold  Min.  Co.,  264. 

"Incidental  work" — 

Evans  y.  City  of  Helena,  588  et  teq. 

"Inheritance  tax" — 

In  re  Fratt's  Estate,  540. 

"Journal  entry* — 

Carrey  y.  Butte  Electric  By.  Co.,  153. 

"Judgment" — (Eev.  Codes  1907,  sec.  6710.) 
In  re  Smith's  Elstate,  293. 

"Laches"— 

Clary  y.  Fleming,  253. 

"Larceny"— 

State  y.  Wallin,  340. 

"Motive"— 

State  y.  Bennett,  361* 

"Necessary" — ^"Necessity" — 

Pioneer  Gold  Min.  Co.  y.  Bannaek  Gold  Min.  Co.^  264. 

"Negligence" — 

Zanos  y.  Great  Northern  By.  Co.,  21« 

"Ouster"— 

Pioneer  Gold  Min.  Co.  y.  Bannaek  Gold  Min.  Co.,  265. 

"Privies"— 

In  re  Smith's  Estate,  299. 

"Probable  cause" — 

Hawley  v.  Bichardson,  127. 
60  Mont.— 46 
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•Quotient  Verdicf*— 

Zanos  y.  Great  Korthern  By.  Co.|  II* 

"Beaaonable  doubt"** 

State  ▼.  Bes8,  574. 

"Beceiverehip"— 

Martin  ▼.  Hover,  306. 

f'Ses  adjudie€Ua*' — 

In  re  Smith's  Estate,  293. 

"Special  damas^es" — 

Whitelaw  ▼.  Vallanee,  176. 

Sankej  v.  Chicago  etc.  B7.  Co.,  244.         ->- 

"SubBi8tence"--(U.  S.  Bev.  Stets.,  sec.  6647.) 

Majors  ▼.  Lewis  and  dark  County,  616* 

''Support"— (Bev.   Codes   1907,  sec.  97<53.) 

Majors  v.  Lewis  and  Claric  County,  616. 

"Surface  waters" — ^Le  Munyon  v.  C^allatin  V.  By.  Co.,  623. 

^The  managers  or  proper  authorities" — (U.  S.  Bey.  Stats.,  tec  6647.) 
Majors  y.  Lewis  and  Clark  County,  616. 

•njV^atercourse"— 

Le  Munyon  y.  Gallatin  Y.  By.  Co.,  628. 

I'Within  a  given  number  of  days"-'(Bev.  Codes  1907,  see.  7148.) 
Batchoff  y.  Butte  etc.  C.  Co.,  187. 

WOBK  AND  LABOB. 
See  Contracts,  1-4. 

WBITS. 
See  Certiorari;  Injunotioni. 
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